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OFFICERS OF THE COURT 


DURING THE TIME OF THESE DECISIONS. 


ROBERT C. BRICKELL, Cuter Justice, Huntsville, Ala. 
THOMAS J. JUDGE,' Associare Justice, Greenville, Ala. 
AMOS R. MANNING, Associate Jestice. Mobile, Ala. 
GEORGE W. STONE. Associate Justick, Montgomery, Ala. 


JOHN W. A. SANFORD, Arrorney Generar, Montgomery, Ala. 


THOS. J. RUTLEDGE, Ciurrk. Montgomery. Ala. 


JUNTUS M. RIGGS, Marsuar, Montgomery. Ala. 


1 Died, March 3d, 1876. 
2 Appointed by the Governor to fill the vacancy occasioned by the 
death of Justice Judge. 








TRIBUTE OF RESPECT 
TO 


THE LATE JUSTICE THOMAS J. JUDGE. 


At a meeting of the Bar of the City of Montgomery, held at the court 
house on Monday morning, March 6th, 1876, on motion of Hon. David Clop- 
ton, John A. Elmore, Esq., was called to the chair, and Jos. Win. Moses, 
Esq.. requested to act as secretary. 

The chairman having explained the objects of the meeting, on motion of 
John W. A. Sanford, Esq., a committee of three was appointed to draft res- 
olutions expressive of the grief of the Bar at the death of Hon. Thomas J. 
Judge. 

The chair appointed John W. A. Sanford, ,Thomas H. Watts, and David 
Clopton, Esqs., as the committee. 

The committee, through its chairman, reported the following resolutions : 

Resolved, That we have heard with profound sorrow of the death of the 
late Thomas J. Judge, late Associate Justice of the Supreme Court. 

Resolved, That in his death the State has losi one ot its most useful, faith- 
ful, public-hearted and patriotic citizens. 

Resolved, That as a lawyer ne was the peer of the most distinguished in 
the extent and accuracy of his knowledge, in his power as an advocate, and 
in the success which attended his professional career. 

Resolved, That as a judge he was learned, upright and independent—his 
opinions were characterized by exhaustive research. terseness of stvle and 
analytical discrimination. 

Resolved. That as a legislator he was wise in council and fertile in re- 
sources—kind and courteous in his social and professional intereourse—and 
in all things a high-toned and chivalric gentleman. 

Resolved, That the members of the Bar, with whom he was long and inti- 
mately associated, extend to his bereaved family their condolence and sym- 
pathy. 

Resolved. That a copy of these resolutions be sent to his family. 

Resolved, That copies of these resolutions be presented to the chancery, 
circuit and city courts by the chairman of this meeting, and to the Supreme 
Court by the Attorney General. with the request that they be spread upon 
the minutes thereof. 

On motion, the report of the committee was unanimously adopted, and 
the meeting then adjourned. 

JOHN A. ELMORE, Chairman. 

Jos. Winx. Moses, Secretary. 
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On the 8th day of March, 1876, the resoiutions were presented to the Su- 
preme Court, by Attorney General John W. A. Sanford, who said :— 


May it please your Honors : 

The general voice, this room hung in black, this unusual assemblage, have 
already informed you of Alabama’s great bereavement. And as expressive 
of the sorrow of the Bar over our common loss, [ have been requested to 
present these resolutions to the Court. 

The demise of this eminent man occurred on last Friday night. During 
long months, we beheld him walking hand in hand with disease the down- 
ward slope to death, and yet, when information came that he had reached 
the grave, and would return no more to his accustomed haunts, we were 
surprised. This feeling was induced, perhaps, by our knowledge of his won- 
derful force of character, and by the confusion, on our part, of vigor of will 
with bodily robustness. We could hardly conceive that so much power could 
be contained in a tenement so frail: or thatone who seemed compact of 
such solid elements could so soon become a shadow in a shade. 

Thomas J. Judge was born in South Carolina more than sixty years ago, 
and came at an early age to this State. At a time when boys are usually 
engaged in the tasks of the school-room he began his career. As an ap- 
prentice in a printing office, he displayed the qualities and capabilities, 
which, in their full development, rendered him successful, both in the 
amassment of riches, swept away by war, and in the acquirement of a repu- 
tation that will long be dear to his countrymen. 

Among his manifold endowments not the least notable was a resolute 
will. This made him self-reliant, and gave him an energy that fearlessly 
encountered all obstacles ; « positiveness of conviction and assertion that 
met contradiction with some degree of impatience ; and a persistence in the 

rosecution of his purposes rarely equalled. These qualities he mani- 
ested in every position and on all occasions that required decisive action. 
Circumstances were the vassals of his will, and difficulties the instruments 
of- his success. But his imperiousness was subordinated to a large moral 
sense which restrained him within the bounds of the finest propriety. In 
youth it taught him, that the grandest worldly aim is the performance of du- 
ty to our fellow-men and to our country ; and in his maturity, raising him to 
the higher plane of religion, it softened and subdued his will to the will and 
worship of his God. His character made him mindful of the obligations of 
life, respectful of the rights of his associates, and reverential of all things 
venerable. With him the path of duty was the way to glory. Considering 
his abilities and virtues, I can say of him, as was said of the Spanish Car- 
dinal : ‘‘ He was like a city on the margin of deep waters, where no re- 
ceding tide reveals anything mean, or squalid, Miiticonning.” 

It has been wisely said, that it is equally incumbent on us to be good 
members of our own age as of our own State or country. His various gifts 
enabled him easily to obey this rule of morality. His ardent temperament, 
his broad sympathies and uncommon common sense that perceived every- 
thing in the range of his vision and estimated it at its real value, caused him 
to be interested in all the concerns of life, and made him a part of every 

ublic event. Possessing such traits it was natural that he should have 
ees so wholly, so sublimely, devoted to Alabama, that no calamity she 
could suffer, and no oppression or calumny of her people, could diminish his 
patriotism, any more than his own misfortunes could shake from his soul the 
lofty integrity by which he was distinguished. 
“He stood four-square to all the winds that blew.” 

He had, in the language of Sir Philip Sidney: ‘‘A mind of most excellent 
composition, a piercing wit quite void of ostentation, high erected thoughts. 
seated in a heart of courtesy, an eloquence as sweet in the uttering as slow 
to come to the uttering, and a behavior so noble as gave a majesty to ad- 
versity.’ He was not prone to speculation, but was eminently practical in 
all affairs. His very thoughts were deeds. He was no dreamer of dreams. 
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The “land of lavish lights and floating shades’’ was not his; nor did he 
dwell among the yesterdays of the world. But he lived in the actual, earn- 
est present. His opinions as a judge were hard business transactions in 
strict accordance with justice. They contain no claborate disquisitions upon 
principles ; and although they are the result of industrious and conscientious 
investigation, they are not burdened with a vast accumulation of author- 
ities. 
I have mentioned only a few of the characteristics of this distinguished 
citizen, but he will be remembered with admiration, and will continue to in- 
fluence the lives of the people among whom he had lived so long, whom he had 
loved so well, and had served so faithfully. Asa far distant star, for ages 
after it has burned to ashes, still appears and beautifies the heavens and illu- 
mines the earth, 
“So when a great man dies, 
For years beyond our ken, 
The light he leaves behind him, lies 
Upon the paths of men.” 


I move that the resolutions may be spread on the minutes of the Court. 


Gov. Wars said :— 
May it please your Honors : 


] cannot permit this mournful occasion to pass by without my tribute to the 
memory of my departed friend. 

Thave known Thomas J. Judge for more than forty years. I knew him 
when he and I were both boys. He was my senior in age, and in professional 
life. But what difference do three or four years make. when we approach 
the confines of sixty? When he and |] commenced our professional life we 
lived in adjoining counties. and we practiced in the same courts. I fre- 
quently served with him in the legislature. whilst he was a resident of 
Lowndes and I[ a citizen of Butler. and. also, after we became citizens of 
Montgomery. 

In 1850 he became my law partner, and trom that time until 1865, fourteen 
years, we were thus associated, when the voice of the people placed him on 
this bench. Before he became my partner, for ten years we practiced in the 
same courts, and in the same circuit. In this long association, the bonds of 
our friendship were made strong and firm. @Aud | fec! to-day as if part of 
myself had been placed in the grave. J mourn him. not only as a citizen of 
this commonwealth sorrowing for a great calamity; | mourn him, not merely 
as a member of a profession he adorned in life, but | mingle my tears with 
those who weep for him as a friend. 

Thomas J. Judge was no common man. Nature had stamped him in 
physical proportions, and in mental stature, as one of her noblest works. 
His boyhood was spent in the forests. He had but little school edueation, 
in his boyhood or manhood. Raised in the lap of poverty, and with no 
wealthy or influential friends to help and encourage, he carved his own way 
to fortune and fame. The printer boy in his teens, in early manhood’s hour, 
amid toils and difficulties, he marked out his course of life, and with steady 
step pursued it. But notwithstanding his want of early advantages, those 
advantages which wealth and adventitious circumstances afford, by the na- 
tive vigor of his mind and the power of perseverance. he attained an emi- 
nence in his profession, and in the affections of the people, which proclaimed 
him a master workman. 

Blessed with a good memory, and with a noble ambition to excel, difficul- 
ties great to others, were small to him. In his intercourse with men and 
in his professional career, he showed himself a proficient in physical and 
mental science; and he culled his illustrations from the wide domain of 


knowledge. f . 
In his early professional life he developed qualities which made him pre- 
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eminent. <A remarkable quickness of perception, coupled with rare power 
of analysis, enabled him, asif by intuition, frequently to arrive at a conclu- 
sion from a mass of complicated facts and involved legal principles, and an- 
nounce instantly the truth of the matter, without any apparent effort. 

It was this power which made him the pewerful advocate, the successful 
lawyer, and profound jurist. These two great faculties made him a man 
among men! No man was ever a great lawyer, pra great statesman, who 
possessed not the power of distinguishing one thing from another. The 
power to separate any subject into its component parts, to classify and ar- 
range them, and compare each part with the other and with the whole com- 
bined, and to measure with exactness the length, breadth, and depth of 
each, was a distinguishing characteristic of his mind. 

His style of speaking was the result of his quickness of perception, and 
his logical power of analysis. His style at the bar was terse, compact and 
incisive, striking at the strong points in his case, and presenting them with 
much simplicity of language and in such bold relief as rarely failed to con- 
vince courts and juries. And so solid and compact was his argument that it 
appalled the most astute opponent. 

Though capable of doing much work in a short time he was not a laborious 
man, in the common acceptation of the term. He frequently accomplished 
in a day what many able men would fail to accomplish in a week. 

In all my experience at the bar, I have never met one who was his equal 
in the rapidity with which he eviscerated the ¢ruth from a mass of complica- 
ted facts. He wasa lover of truth for truth’s sake! And this love of truth, 
coupled with his great endowments, rendered him a safe counsellor, a wise 
legislator and a profound and upright judge. 

His knowledge of the law was accurate, extensive anddeep. He dealt not 
so much with cases as with the logic of their principles; and his opinions, 
while on the bench, give evidence of patient investigation and are models of 
conciseness, clearness and logical acumen. They will constitute his best 
eulogy as a jurist. 

In ancient times, one of the marks which distinguished a savage from a 
civilized people, was the homage each paid to its honored dead. In the one, 
the hero, whose physical prowess excited the praise and admiration of his 
fellows, was worshipped as a god, and now adorns the pages of heathen my- 
thology. In the other, the granite monument, the brazen column, the speak- 
ing marble, perpetuated the memory of the warrior, the statesman, the 
philosopher and poet. 

In more modern times *‘thegart preservative of all arts,”’ in history and 
song portrays the valor of the warrior, the virtues of the statesman, the re- 
nown of the orator; and the rays of Heaven’s sun in the grasp of the philos- 
opher and the chemist photographs, for all coming time, the living features 
of the “human face divine’; and still the mellow light of poesy gilds, with 
its effulgence, the sod which covers the mighty dead. 

To-day we gather the ashes of our dead, and enshrine them in memorv’s 
urn, there to remain till monuments crumble and worlds decay. 

This feeling—reverence for the dead—which pervades alike the breast of 
the civilized and the savage, prompts us to-day! 

When we look around this hall dedicated to justice, and see it draped in 
the habiliments of sorrow, we pause, involuntarily, in the midst of our busi- 
ness and ask, who, of our great ones, has fallen? The answer, in slow and 
solemn tones, ‘‘like funeral marches” comes tous! ‘*Thomas J. Judge, an 
Associate Justice of this court, has left his seat here, and has gone to the 
High Chancery of Heaven.” 

is voice (so often heard from the spot where now I stand), by the fiat of 
Almighty God, is hushed! and hushed forever, in all earthly courts ! 

And yet the fate whieh ends his career on earth comes sooner or later to 
us all! 

Death, with equal footstep, treads the kingly hall, and the peasant’s cot! 
The rich and the poor, the high and the low, stand on common ground at 
Death’s approach! The pomp and pride of life find no exemption from Na- 
ture’s lot! 
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When we call to mind, ‘‘what shadows we are, and what shadows we pur- 
sue’ we know but too well, that the time rapidly approaches, when each of 
us in this presence shail pass through “the valley of the shadow of death.” 
In that fearful hour wheu heart and flesh shall fail us, may each of us be able 
to say “Oh Lord! thy rod and thy staff. they comfort me.” 


General Hoirzciaw said : 


May it please the court: 

Confident that nothing | could say on this occasion would add aught to the 
reputation of our deceased brother, or mitigate the profound grief we all feel 
for his loss; yet I would do violence to my own feelings, and to that deep 
seated friendship he ever manifested for me personally, did I fail to add my 
feeble tribute to his virtues, my garland to the wreath with which sorrowing 
friendship this day entwines his nemory. 

More than twenty years ago as a youth, I came to Montgomery to study 
that profession which our deceased brother so adorned in his life. I found 
Thomas J. Judge then in the front rank of the profession, in the full tide of 
a successful and lucrative practice, known and honored throughout the State. 
He at once took me by the hand and weleomed me into our honorable 
brotherhood, encouraged my aspirations and gave me words of cheer in the ar- 
duous siruggle before me. Such an advance from an olderand honored mem- 
ber of the profession to a young and unknown brother, is never forgotten. 
From that day commenced a cordial friendship, which only heightened with 
time, and terminated only with his life, and which I shall cherish in my 
heart so long as memory lasts. So great was my attachment for him, that 
though an active, zealous Democrat, and a strict party man, I gave him my 
vote in the contest with the lamented Dowdell in 1857. From 1870 till called 
by the people of Alabama to a seat on the bench now occupied by your 
Honors, we practiced in copartnership. A daily association of years but 
taught me the more to admire and appreciate his great ability, streng native 
intellect, grand nature, and generous, manly heart. 

When I first met him, he was about forty years of age, and as fine a speci- 
men of intellectual manhood as my eyes ever beheld. The most unobser- 
vant would have selected him from a crowd as a man of mark. His physi- 
cal beauty impressed you even less than his intellectual strength, while his 
manly bearing excited your adiniration. His suave manner and gentle 
courtesy won your love and confidence. Having known him so long and 
well, it is a proud privilege to testify here before his assembled brethren, in 
the forum where his last services were rendered our State and people, that 
his escutcheon was without a stain; a true knight with no sinister bar on his 
shield, all of his instincts were noble and upright and manly; all of his acts 
conscientious and honorable. Devoted to his profession, the ascertainment 
of truth was his great purpose, and he never hesitated to throw the great 
weight of his character in the breach, that the right might triumph, regard- 
less of consequences merely personal to himself. 

Of Thomas J. Judge as a lawyer, it is scarcely necessary to speak in this 
presence; all of us have felt what a giant he was when opposed to us, and 
looked upon him as the Desaix of Marengo or Macdonald of Wargam when 
with us. His briefs as counsel. and his decisions as judge will stand as mon- 
uments of his learning when memory of his oral arguments shall have faded 
in the twilight of the future. In many respects [ thought him superior to 
any lawyer [ ever saw. [ have seen him by the steady glance of his cour- 
ageous eye awe the false witness into honesty and wring the truth from his 
reluctant lips; again, by the mere foree of a sustained cross examination 
break and scatter into fragments a network of fraud and chicanery with which 
a dishonest suitor had come panoplied into court. No one could more 
quickly seize the strong points of his case and press them home to the con- 
viction of court and jury. Asan advocate he was able and fearless, and in- 
jured innocence felt thrice armed when he was herchampion. But for a fall 
display of his power let him represent the prosecution when the law was out- 
raged and the right borne down by force and oppression; then he was irre- 
sistible, and his stern denunciations fell ov culprit ears like the crash of 
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doom. He was unversed in the logic of the schools. Yet he had a native 
strength and clearness of intellect and power of analysis and generalization 
that more than compensated for deficiencies of early training. These ena- 
bled him with almost lightning glance to discern the truth and make it clear 
to others. He never attempted mere declamation, and once told me that he 
never prepared a speech and spoke it in his life; that on a few great occa- 
sions he carefully prepared what he proposed to say, but after a few sen- 
tences, when warmed with his subject, the fine wrought fancy of the closet 
seemed tame and inexpressive, the manuscript was abandoned and his own 
incisive extempore style adopted. 

The character of his mind is best illustrated by his decisions while a Jus- 
tice of this court. Not an unnecssary word is used, but conciseness, point 
and clearness stand out prominently. He was a great friend of the young 
men, especially of young lawyers. - | never knew one to seek aid or counsel 
of him in vain. After retiring from the bench in 1868 a great portion of his 
business was as an arbitrator for his brother lawyers. Many causes of great 
importance, with a complicated and conflicting state of facts and involving 
many abstruse questions of law, were submitted to himas sole arbitrator. No 
higher evidence could be adduced of his strong, clear intellect, and impartial 
mind than this tribute from his brother lawyers. He had such a veneration 
for truth and love for right and justice that they often prompted him to dis- 
regard the doctrine of sture decisis that justice might be done in the particu- 
lar case. Chief Justice Walker once said to me that this was his only fault 
as a Judge. 

Thad no opportunities of knowing Justice Judge as a legislator; others 
who did have spoken of him in that respect. As a politician he was a 
trusted leader of his party, and no leader ever had more devoted followers. 
His very appearance aroused the highest enthusiam of his friends. He had 
clear political convictions, and never hesitated to express them. He was in 
no sense a half way man. Neither friend nor enemy was ever disappointed 
in him; on the hustings as at the bar, he was the peer of any. He had a 
decided talent for military affairs, and would no doubt have achieved dis- 
tinction in the late war but for an accident that untitted him for field service. 
For six months he served as a private soldier. Mastering all the details and 
duties of a soldier life, he was then appointed Colonel of the 14th Alabama, 
but was compelled from a hurt received on the railroad to resign just after if 
went into active service. None of his compeers had finer social qualities, 
or more delighted in social converse with his friends. He was a welcome 
guest at every festive board. 

But in the contracted circle of home amid his household gods, as hus- 
band and father he was almost worshipped. Always tender, loving and for- 
bearing, his place can never be filled. 

I was struck on Sunday last while the impressive service of the Knights 
Templar was being read over his grave, his youngest child of perhaps eight 
years, exclaimed: *‘Oh, why did the good Lord let such a dear, kind father 
die?’’ We must indeed believe it a mysterious Providence that thus afflicts 
us and them. 

Yet it is so. Lawyer, judge, friend, husband and father, he has gone 
from us, and we have but the melancholy pleausure of wreathing the immor- 
telles on his tomb, and pointing with pride to his career as worthy of all 
imitation. It may in time console his loved ones to reflect that there is a 
life beyond the grave, and that he died in full communion with the church 
and with a well-grounded hope of a blissful immortality. Let me, from the 
ritual of that Order he loved and honored while living, say: ‘Companion, 
friend, brother, farewell! May the sod rest lightly on thee. May thy faults 
be buried in oblivion, and thy virtues cherished green in our hearts, and 
when the trump of the resurrection shall sound may we meet to part no 
more. 


Chief Justice BricKELL said :— 


We cordially unite with the bar, in all that they have said of the character 
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and worth of our late associate. He was a sound lawyer, assiduous and 
faithful in the discharge of his duties, while his health permitted him to un- 
dergo the labor. In the relations of private life, he was the frank, faithful, 
sincere and trusted friend, and the devoted, affectionate son, husband, and 
father. As the lawyer, a safe counsellor, an able and eloquent advocate, 
never faltering in the zeal and energy which his client’s cause demanded, 
and never unmindful of his relations and duty to the court and to the bar. 
For more than thirty years identified with the judicial history of the State, 
the records and reported decisions of this tribunal will attest vo the future 
his learning and ability as a lawyer, and a judge, and that he was worthy of 
the trust and confidence reposed in him by the State of his adoption. The 
record of his life is made up, and to it the seal of death is affixed. On the 
tablet covering his grave, may be truthfully inscribed that which is written 
ov the tablets of the memory of all who knew him,—that as a man, a law- 
yer and a judge, he was without fear, and without reproach. He shrunk 
from no vesponsibility, fearless in the performance of his duties, seeking 
only to do right, fearmg only to do wrong. 

Scarcely a day has passed, since it has been my duty to sit here, that 
memory has not reverted to those who, sixteen years ago, with our brother, 
were foremost in the ranks of the bar, and by learning, genius and eloquence 
were elevating and adorning our own jurisprudence. Baine, Baldwin, Bu- 
ford; Bullock, Byrd, Chilton, Cochran, Garrott, Hale, Jones, Martin and 
Reavis, rest with Him ‘“‘who doeth all things well.’’ This hall, that knew 
them so well. knows them no more. Their learning and wisdom have no ut- 
terance now, and the voice of their eloquence is silenced forever. They 
lived long enough, and did quite enough, and did it so nobly and so honor- 
ably, as to connect themselves for all time to come with the history of that 
profession which has given Alabama her most precious jewels. Let us hope 
the memory of them, and their bright example, will raise up men worthy to 
be their successors, of the same unselfish devotion to the State, and with as 
high reverence, and as unbounded affection for its constitution and laws. 
The Chief Justice, and the junior Associate Justice, of the court as organ- 
ized then, have also passed away. No citizen of Alabama can recall the se- 
curity felt by the whole State, in that day, in the just and impartial adminis- 
tration of the law—the implicit confidence: in the decisions of this court— 
the weight and authority of its opinions at home and abroad, without paus- 
ing to do homage to the memory of A. J. Walker and his associate Richard 
W. Walker. Pure and incorruptible, learned and laborious, their works 
survive them, and will ever be confided in, as sound expositions of the ju- 
risprudence, the study of which was with them a labor of love. 

These our brothers are now beyond praise or reproach. In revering 
their memories, and keeping fresh a remembrance of their virtues, we honor 
ourselves. 

Let the resolutions of the bar be spread on the minutes of the court. 


Justice MANNING said:— - 


My acquaintance with our deceased brother began between twenty-five 
and thirty years ago. We met, for the first time, in the last general assem- 
bly of Alabama that was held in its old capitol at Tuskaloosa—my first term 
and his second, of service in the legislature. The late Chief Justice Walker, 
whom the bench and bar of this court will always hold in affectionate re- 
spect, was also then, for the first time, in public life, as a member of that 
body. So also, was one of the gentlemen of this bar (ex-Governor Watts) 
who has so lovingly seconded to-day the resolutions in memory of his de- 
parted friend. 

In that general assembly, Thomas J. Judge was recognized as a man of 
whom much was expected, and as a destined leader in public affairs. His 
character might be correctly defined as athletic. In person, intellect and 
will, he was a stalwart man. His mind sought out real and tangible facts on 
which to reason : and such was bis logical skill that the argument he erected 
was as solid as its foundation facts. His genius was not speculative, or ex - 
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cursive and soaring, and did not search for ornament: it was practical, log- 
ical and forceful. And in his judgment of human character and conduct, 
there was just enough of severity to make him despise what was shallow 
and pretentious, and spurn whatever was base. He was brave also, and 
generous, and among congenial and familiar friends, rich in anecdote and 
often jovial; while his wide and intimate acquantance with people of every 
station and condition, bred in him that large and generous sympathy which 
greatly aids a conscientious man in his endeavors to do what is wise and 
just in public life. 

It is natural, therefore, that we should have relied very much on his aid in 
the performance of our arduous duties on this bench; and that we should 
have hoped with confidence, that the decisions which he should participate 
in making, and which should be approved by his clear and excellent under- 
standing, would be received as solid and enduring precedents, by the bench 
and bar hereafter. 

Alas! our brother was not able to afford us this expected aid. He was 
already stricken at the time of his election to this bench, by the mortal 
maladies which have borne him downward to the grave. It seems difficult, 
as the Attorney General has said, to believe that a man of so vigorous a will, 
struggling against disease, should not at his time of life overcome it. He 
himself continued to hope, when it seemed to others that the fatal end was 
surely and rapidly approaching. Our chief consolation now, when the tomb 
is closed over him, is, that he has secured the reward hereafter of a life well 
spent here, and has left a memory as father, husband and friend, which will 
be affectionately cherished as long as those who knew him as such shall live— 
and a memory as magistrate and patriot that will be cherished by gener- 
ations after them. 


Justice STonE said :— 


J feel it to be my duty not to let this opportunity pass without adding 
something to the general tribute which the public, with such universal voice, 
is paying to the memory of the illustrious dead. 

have known Mr. Justice Judge for thirty years. During the greater part 
of that time our relations have been intimate. A close professional counec- 
tion, of some years’ duration, made our relations confidential. Profession- 
ally, he was a young man when I first knew him. I have marked his 
growth, steadily onward and upward. until he attained to the flood-tide of 
success. 

To say of him that he became eminent in his profession, is to accord to 
him but meagre justice. In counsel, he was conservative, safe, sound. In 
advocacy he was direct, terse, lucid, and fearless. Without the tinsel of an 
embellished oratory, he drove directly to his subject, and treating with de- 
served contempt the sophisms of the quibbler, he never failed to see and 
seize the strong points mm his case, and to dissipate the mist and fog with 
which the ingenious counsel] often obscure the clearest claims of right. Clear 
in judgment, lucid in statement, earnest in bis convictions, he could not fail 
to convince others. Such a man could not remain obscure. He was called 
early and often to take part in the counsels of State. Here his strong com- 
mon sense, his broad practical views, and his universally conceded patriot- 
ism, soon marked him out as a leader. In truth nature moulded him for 
command : and throughout the years of his manhood, he held a commanding 
position. Genial in his intercourse with others, tolerant of differences of 
opinion, yet frank and fearless in the utterance of his own sentiments, he 
drew around him hosis of friends, who admired and loved him through the 
whole of his useful life, and who will ever cherish his noble qualities fresh 
and green in their memories. There was nothing little, mean, sordid in his 
composition. All wore the true stamp of a hgh and noble manhood. 


“A combination, and a form, indeed, 
Where every god did seem to set his seal. 
To give the world assurance of a man.’ 
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Wood v. Mathews. 


Bill in Equity to compel Settlement and Distribution of 
Estate. 


1. Testamentary papers ; what necessary to cognizance of.—Courts of law 
and equity in this country, will not take cognizance of testamentary papers, 
or of the rights dependent on them, until after proper probate. 

2. Bill to compel settlement; what necessary to maintain.—A bill to com- 
pel the settlement and distribution of an estate, by persons whose sole right 
is derived under the will of an heir or distributee, entitled to share in it, 
cannot be maintained unless it shows that the testamentary paper, upon which 
their rights depend, has been duly admitted to probate in this State. 


APPEAL from Chancery Court of Autauga. 

Heard before Hon. CHAS. TURNER. 

This was a bill filed by Wm. M. Mathews, Mary A. 
Mathews his wife, and Mary B. Smoot, Jr., against Philip 
A. Wood and John A. Wood, administrator de bonis non of 
the estate of Richard Morton, deceased, and as administra- 
tors of John Wood, deceased, and the heirs at law of said 
Richard, to compel a settlement and distribution of his 
estate. 

Richard Morton, a citizen of Autauga county, died intes- 
tate, in the month of March, 1857, and on the 31st day of 
that month, letters of administration, on his estate, were 
granted to John Wood, who immediately qualified, and took 
possession of the estate. He made but one settlement, which 
was a partial one, on the 29th day of October, 1866. He 
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died in the month of May, 1867, and Philip A. Wood and 
John A. Wood, his sons, were appointed administrators of 
his estate, and on the 4th of June, 1867, were also appointed 
administrators de bonis non of the estate of Richard Morton, 
deceased. 

Among the heirs-at-law of Richard Morton was Mary B. 
Smoot, Sr., his sister, a resident of the District of Columbia, 
who died on the 20th of April, 1857, leaving a will by which 
she bequeathed all her property to her three grand children, 
John W. Smoot, Mary A. Mathews, then Mary A. Smoot, 
and Charles C. Smoot. Her will was duly admitted to pro- 
bate, in the District of Columbia, and one Richard P. Jack- 
son, qualified as her executor there. John Wood was ap- 
pointed administrator of her estate in Alabama, and upon his 
death William Wood, one of his sons, was appointed admin-: 
istrator de bonis non, and was such at the filing of the bill. 
On the 23d day of December, 1863, Chas. C. Smoot died, 
leaving a will, devising all his property to his mother Mary 
B. Smoot, Jr., and on the 30th of December, 1865, John W. 
Smoot died intestate, leaving his sister, Mary A. Mathews, 
his sole heir and distributee. Charles Smoot, Mary B. 
Smoot, Sr., and John W. Smoot, were citizens and residents 
of the District of Columbia, at the time of their deaths. 
Neither the will of Mary B. Smoot, Sr., nor that of Charles 
C. Smoot was admitted to probate in Alabama. On a final 
hearing a decree was rendered in favor of the complainants 
for the share of Mary B. Smoot, Sr., and this is now as- 
signed among other things for error. 


W. H. Norturtneton, Pettus & DAWSON, and RICE, JONES 
& WILEY, for the appellants——The complainants did not 
claim as the heirs-at-law of Mary B. Smoot, Sr.,but as her leg- 
atees, and the will of Mary B. Smoot, Jr., through which all . 
their title or interest in the estate of Richard Morton is de- 
rived, not being proved, they cannot maintain their bill. 
Plunkett vy. Kelly, 22 Ala. 655; Hall v. Andrews,17 Ala. 40; 
Gardner v. Gantt, 19 Ala. 666; Wilkins v. Judge, 14 Ala. 
135. 


ELMORE & GUNTER, contra.—The complainants are the 
proper representatives of Mary B. Smoot, Sr., and as such 
can maintain their bill. Nix v. Winter, 35 Ala. 309; Me- 
Lane & Plowman v. Riddle & Burt 19 Ala. 180, and authori- 
ties there cited; Green v. Pledger, 3 Hare 165 


BRICKELL, C. J.—The appellees William M. Mathews, 
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[Wood v. Mathews.] 

and his wife Mary A., and Mary B. Smoot, were the com- 
plainants in the bills original and amended filed in the court 
of chancery. The object and prayer of the bills, is a set- 
tlement of the administration and distribution of the estate 
of Richard Morton, who died intestate. The complainants 
do not bear the relation of heirs or distributees to Richard 
Morton. ‘Title to the relief sought is deduced, from the fact 
that the complainant, Mary A. Mathews, is a legatee under 
the will of her grandmother, Mary B. Smoot, who was an 
heir and distributee of said Morton, and that she, said Mary 
A., is the sole heir and distributee of a deceased brother, 
who was also a legatee under the will of said Mary B. The 
complainant Mary B., Jr., deduced her title under the will 
of her son, who was a legatee under the will of his grand- 
mother, said Mary B., the heir of said Richard. It is not aver- 
red or shown that either of the wills, on which the right of 
the complainants to relief depends, has been admitted to pro- 
bate in this State. 

The cause has been argued here, on several questions, into 
an examination of which we do not enter, because the judg- 
ment we feel compelled to pronounce, proceeds upon a single 
point, andin no event can affect these questions, or prejudice 
the just claims of the complainants. 

The common law committed exclusive jurisdiction over 
wills of personal estate, to the ecclesiastical courts; and be- 
fore any testamentary paper of personalty could be admit- 
ted in evidence, probate of it in those courts was indispensa- 
ble. Thelaw of this State confers on the courts of probate 
original and exclusive jurisdiction, not only of the probate of 
wills of personalty, but of realty, and the only evidence of 
the existence of such will, which can be received in any 
other forum, is the sentence of that court, declaring its au- 
thenticity and validity. In Shepherd v. Nabors, 6 Ala. 637, 
an instrument was executed in Tennessee, which was declared 
a will, and not adeed. Probate of it had not been taken, 
and as was stated by the court, the question presented was, 
whether the legatee of personal property could recover it at 
law, until the will had been admitted to probate in the 
proper forum. Quoting approvingly the declaration of Lord 
Kenyon, in Rex v. Inhabitants of Nethersal, 4 T. R. 258, “we 
cannot receive any other evidence of their being a will in this 
case, than such as would be sufficient in all other cases, where 
titles are derived under a will; and nothing but the probate 
or letters of administration with the will annexed, are legal 
evidence of the will in all cases of personalty,” held, that 
nothing could be taken under the instrument until it had 
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been admitted to probate. In Moore v. Lewis, 21 Ala. 580, 
a bill was filed to recover a legacy under a will, averred to 
have been made in Cuba. Probate of it in this State, or 
within the United States, was not averred. A demurrer to 
the bill was sustained, and this court declared properly. 
GOLDTHWAITE J, said: “The rule is, that a suit cannot be 
maintained for a legacy until the will has been admitted to 
probate ; and as sentences of foreign courts do not operate, 
except as evidence, beyond the limits of their jurisdiction, the 
proof or probate of the will in Cuba conferred no authority to 
proceed upon it as a will in this State, although it might be 
evidence on which to have it admitted to probate here. The 
title of the plaintiff in error to the legacy depended upon 
the will, and until he had established it as such, according to 
the laws of this State, he could assert no rights under it in 
this State.” 

The complainants in the court below were in effect suing 
to recover legacies. Then as legatees, directly, or deriva- 
tively, under the will of an heir and distributee of Richard 
Morton, deceased, they had no claim, or right to, or inter- 
est in his estate. The share of his deceased heir, is trans- 
missable to them, only under testamentary papers. When it 
reached them it satisfies and extinguishes only their claims 
as legatees. In the absence of the wills, there would not be 
the slightest foundation for their suit. The wills are indis- 
pensable muniments of their title. Of these wills probate 
must be had before any court can receive them in evidence. 
If they were received without probate, other tribunals would 
be compelled to invade the province of the courts of pro- 
bate—to exercise the exclusive jurisdiction conferred on 
them—and inquire into the character of the instrument, the 
capacity of the testator, the mode and sufficiency of its exe- 
cution, and all the questions a probate settles and con- 
cludes. To avoid this, the temporal courts in England, and 
the courts of law and equity in this country, do not take 
cognizance of testamentary papers, or of rights dependent 
on them, until after probate. Armstrong v. Lear, 12 Wheat. 
169; Bond v. Graham, 1 Hare (23 Eng. Ch.) 484; Price v. 
Dewhurst, 4 Myl. & Cr. (18 Eng. Ch.) 75; Campbell v. Shel- 
don, 13 Pick. 8; Kerr v Moon, 9 Wheat. 565. 

It may be, and probably is true, that the wills under 
which the complainants claim have been duly admitted to 
probate, in the proper forum, of the domicil of the several tes- 
tators. It may also be true, that under the statute, (R. C. 
§ 1949) probate of them could be taken here, as a matter of 
me, on the production of authenticated copies of the wills 
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and probates had in the domicil. This shows only that tke 
complainants have the evidence on which to place them- 
selves in a condition to maintain suit. But as is said, in 
Armstrong v. Lear, supra, “It is one thing to possess proof 
which may be sufficient to establish that a testamentary in- 
strument had been executed in a foreign country, under cir- 
cumstances which ought to give it legal effect here; and 
quite a different thing to ascertain what is the proper tribu- 
nal here, by which those proofs may be examined, for the 
purpose of pronouncing a judicial sentence thereon.” 

We are constrained to declare that the complainants, as 
the case is presented by the record, had not any right to 
maintain suit for the recovery of the share of Mary B. Smoot, 
deceased, in the estate of Richard Morton, deceased. The 
decree of the Chancellor is reversed, and a decree here ren- 
dered dismissing the bills, but without prejudice to any suit 
the complainants may institute after probate of the wills un- 
der which they claim. 


Crosby v. Hutchinson. 
Trial of the Right of Property. 


1. Charge; when properly refused..—A charge which is abstract is prop- 
erly refused; so also, when it does not affirmatively appear that it was asked 
in writing, it will be presumed on appeal, that it was refused for that, if for 
noother reason. (Myatt v. Bell, 41 Ala. 222, not considered authority on 
tie last point). 

2. Repleader; when not error to refuse.—It is not error to refuse a re- 
pleader after verdict, to a party who joined in issue tendered him in sufficient 
form and not so narrow as to exclude any of his evidence, where the verdict 
responds to the issue joined. 

8. Claimant; what questions can not raise.—The claimant of goods levied 
on as the property of another, is noé concerned in the rightfulness of the 
levy of the execution, as to the defendant in execution, and can litigate no 
question except his own right to the property. 

4. What not revisable on error.—It can not be assigned for error, that the 
court below refused to hear argument on a motion for new trial, and over- 
ruled it without allowing argument. 


APPEAL from Circuit Court of Monroe. 
Tried before Hon. P. O. HARPER. 


The facts are sufficiently stated in the opinion. 
JAMES M. DavIsoN, for appellant. 


S. J. CuMMING, contra. 
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MANNING, J.—A writ of execution in favor of appellee 


“to be levied of the goods and chattels, lands and tenements 
in the hands of W. H. Davi is, as administrator of Willam H., 
Davis, deceased,” was executed by the sheriff of Monroe 
county by his seizing for the satisfaction thereof, some fur- 
niture and a stock of goods and merchandise, represented as 
worth about $1,100, “as the property of W. H. Davis.” 

One Crosby claimed on oath, that this was his property, 
and gave bond to try title as claimant, and had the property 
delivered to him. 

The trial was had on an issue tendered by appellee (the 
plaintiff below), in these words: “The property levied on is 
subject to the satisfaction of the plaintiff's execution.” To 
which, according to the bill of exceptions, “the claimant at 
the suggestion of the attor ney for plaintiff, and in the hear- 
ing of the court, put in his denial in writing as follows: 
“Claimant comes and denies that. the property levied on was 
at the time of the levy, the property of W. H. Davis, or 
subject to the satisfaction of the plaintiff’s execution. And 
upon this issue the case went to the jury.” The judgment 
entry recites that issue was joined “in the form required by 
the statute.” 

The jury found one undivided half of the property subject 
to satisfy the execution, and assessed in parcels, the value 
of the entire property at $1190.00, and the court condemned 
this undivided half interest to the satisfaction of the execu- 
tion. 

In the course of the trial appellant, Crosby, introduced 
evidence tending to show, that a firm of A. H. Grayson & 
Co. of which defendant in execution, Davis, was a member, 
sold out its stock of goods to him, Crosby, and that he paid 
them for the same “about the last of the year 1871,” and that 
he and Davis went into business together “about ‘the first of 
January, 1872,” under the firm-name of Crosby & Co., upon 
an agreement that Crosby should furnish ali the money, and 
Davis furnish the store-house and attend to the business, and 
that the profits should be equally divided between them; 
“that Davis did not put any money into the firm; that all 
the money used was furnished directly by Crosby or was de- 
rived from the sale of the goods ;” that at the closing out of 
the business no profits were made ; and that at the time of 
the levy and of the trial, there were outstanding debts of 
the firm, and Davis was indebted to it. 

Crosby, by attorney, asked the court to charge the jury— 
Ist, If the j jury believe that Crosby furnished the money for 


the purchase of the goods in question, and that Crosby 
VoL. LIM. 
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agreed to pay Davis for his services one-half the profits of 
the year’s transactions ; this did not give Davis a title in 
the goods of Crosby & Co. 2d. The sale, if the jury believe 
it was a bona fide sale of the goods of Grayson & Co., to 
Crosby, vests title in Crosby. These charges the court re- 
fused, and plaintiff excepted.” 

There is no evidence in the bill of exceptions that the 
goods levied on by the sheriff and in controversy in this 
cause, ever belonged to either Crosby & Co. or Grayson & 
Co., or were bought with the money, effects, or credit of 
either of those firms; nor does it appear that the charges 
were asked of the court in writing, according to section 2756 
of the Revised Code. 

We would, therefore, have, in order to overturn the judg- 
ment of the court below, to presume two things that do not 
appear by the record—that is, that the charges were asked 
in writing—and that they were relevant, or not abstract. 
We are of opinion, in opposition to a decision, in Myatt v 
Bell, 41 Ala. 222, that a judgment of the court below 
ought not to be reversed for its refusal to give a charge 
asked for, unless it appears that it was asked for in writing, 
as the statute requires. 

According to the repeated decisions of this court, all rea- 
sonable intendments must be made to support the judgments 
of the courts below of general jurisdiction. Their judg- 
ments must not be reversed, unless affirmatively shown to be 
erroneous. Duckworth v. Butler, 31 Ala. 164; Forrester 
v. Forrester, 40 id. 557. Taylor v. Kelly, 31 Ala. 59. 

In what respect, or form, or for what reason, the claimant 
desired a repleader in the cause, after the verdict, is not 
shown. The trial was upon an issue tendered in a sufficient 
form and upon his joinder in it; it does not appear that any 
evidence was excluded by itg and the verdict of the jury 
responds thereto. Bank v. Willis & Co.,5 Ala. 770; Phelan 
v. Fancher, id. 449. 

Whether the goods seized were liable if the property of 
Davis, to be taken under an execution “‘to be levied of the 
goods and chattels, lands and tenemants in the hands of W. 
H. Davis as administrator of Wm. H. Davis, deceased,” is 
a question which the appellant Crosby is not entitled to have 
adjudicated. It is only so far as the seizure is an invasion 
of his rights, that he is to be allowed to complain of the 
action of the sheriff. Frow v. Downman, 11 Ala. 880; 
Foster v. Smith, 16 Ala. R. 192; Perkins & Elliott v. May- 
field, 5 Porter 182; Fryer v. Dennis, 2 Ala. 144; Brown 
v. Hunt, 31 id. 146. 
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[Abraham v. Carter.] 


That the court below declined to hear argument upon the 
motion for a new trial—and overruled the motion without 
argument—does not present questions for revision here. 

The judgment of the circuit court is affirmed. 


Abraham v. Carter. 


Trial of the Right of Property. 


1. Lien for advances; force and effect of. —The statute creating a lien for 
advances to make crops (Rev. Code 3% 1858,) attaches to the mortgage or 
assignment of the crops not planted, or planted and not matured, when 
made in the form and for the consideration prescribed, the force and effect 
of a mortgage or assignment of personal chattels, having an actual or po- 
tential existence. 

2. Same; rights of transferree of.—While the transferree of such a mort- 
gage, may not be entitled to pursue, in his own name, the legal remedy for 
its enforcement, which the statute gives to the mortgagee, or assignee, he 
acquires by the transfer, an interest which a court of equity will protect, and 
when the property subject to mortgage is delivered to him, he is entitled to 
hold it against subsequent creditors of the mortgagor. 

3. Trial of right of property: what title necessary to maintain.—Under 
our statutes a trial of the right of property may be maintained, whenever 
personal property is seized under legal process, when trespass, trover or de- 
tinue would lie against the officer making the seizure. 


APPEAL from City Court of Montgomery. 
Tried before Hon. Joun A. MINNIS. 


This was a trial of the right of property to two bags of 
cotton, between Abraham as plaintiff, Williams as defendant, 
and Carter as claimant. On the 28th day of January 1873, 
defendant executed a note for advances on his crop, under § 
1858, R. C., to Shulman, Goetter & Wiel, and executed a 
mortgage on his crop to secure the debt, both of which were 
properly recorded on the 7th day of February 1873. At the 
time of the execution of the note and mortgage, defendant 
received advances to the amount of only $55, although the 
note and mortgage were for a larger sum ($200.) In the 
latter part of February 1873, Carter at the request of the 
defendant paid Shulman, Goetter & Wiel the $35 advanced 
by them, and the note and mortgage were by them transferred 
to Carter, by delivery merely. At the same time Carter ad- 
vanced Williams, on the faith of the note and mortgage, $100 
more. On May 16th, 1873, Williams executed to Abraham, 
a note under § 1858 of the Revised Code, and obtained ad- 
vances thereon from him. From this date to Dec. 19, 1873, 
Carter advanced to Williams on the first note and mortgage, 
the further sum of $63, and of this amount $14 were ad- 
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vanced on that last date. In November, 1873, the cotton in 
dispute was delivered by Williams to Carter, and by him 
stored in the “Central Warehouse” in the city of Montgomery 
and the receipts taken in his own name. On the 19th of 
December 1873, the attachment in this case was levied on 
the cotton, while in the warehouse, and Carter interposed his 
claim. An issue was made up, on the trial of which the 
above facts were shown, and also that the cotton was raised 
by Williams on the place cultivated by him during the year 
1873, and to raise which he had obtained supplies under 
both notes. 

The court charged the jury, that the transfer of the note 
and mortgage by Shulman, Goetter & Weil to the claim- 
ant, gave him a lien on the cotton levied on, to the extent of 
855, the amount advanced by Shulman, Goetter & Weil to said 
Alex Williams, and paid by the claimant, and ifthe jury believe 
that the cotton had been delivered to the claimant under 
said note and mortgage, and by him deposited with the ware- 
house men as his cotton, then they must find for the claim- 
ant. 

The court also charged the jury that the claimant had, by 
virtue of being the owner of the note, and mortgage execut- 
ed by said Williams to Shulman, Goetter & Weil, such a 
title or interest in the property as authorized him to inter- 
pose a claim thereto. 


SAyrE & GRAVES, for appellant. 
FITZPATRICK & RUGELY, contra. 


BRICKELL, C. J.—At common law, things not in actual 
existence, but which are said to have a potential ewistence, 
that is, things which are the natural product or expected in- 
crease of something already belonging to the vendor, were 
the subject of sale or assignment. Thus a sale or assign- 
ment of the profits arising out of the use of a personal chat- 
tel owned by the vendor, : as the income to be derived from 
the navigation of a steamboat, or a crop of cotton growing 
on lands of which the vendor had possession, has been sup- 
ported by the judgment of this court. Stewart v. Fry 3 
Ala. 573; Robinson v. Mauldin 11 Ala. 977. A thing not 
having an existence, actual or potential, but the future ac- 
quisition of which is contemplated, if not capable of assign- 
ment or sale, is the subject of a valid agreement to assign or 
sell, as the wool of any sheep, or the milk of any cow, that 
the promissor may buy within the year, or any goods to 
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which he may obtain title within a specified time. Benja- 
min on Sales, $78. Soa mortgage of the hire or use of 
slaves, the mortgagor “may hire the next year to make a crop 
with,” and the entire crop he may make the present and next 
year, though it is only contemplated the slaves may be hired, 
and the crops planted, has been deemed valid, the lien attach- 
ing when the slaves were hired, or the crops grew, and bind- 
ing them from that time. Floyd v. Morrow 26 Ala. 353. 
Butt v. Ellett, 19 Wall. 544; Sillers v. Lester, 48 Miss. 513 ; 
It may be, that in a court of law, an assignment only of a 
right or interest, which is absolutely fixed and in esse, is en- 
forced. Ina court of equity, assignment not only of choses 
in action, but of contingent interests and expectancies, and 
also of things, which have no present actual or potential ex- 
istence, but rest in mere possibility only, are supported. 
The assignment operates by way of present contract, to take 
effect and attach to the things assigned, when and as soon as 
they come in esse. Mitchell v. VW “inslow, 3 Story 639. 

The operation of the statute, creating liens for advances to 

— crops, (R. C. §. 1858-60,) is to attach to the mortgage 

r assignment of the crop not planted, or planted and not 
aed, made in the form, and on the consideration pre- 
scribed, the force and effect of a mortgage or assignment of 
personal chattels, having an actual or potential existence, and 
to providea speedy remedy for the enforcement of the rights of 
the morigagee or assignee. The right of the assignee, is cer- 
tainly equal i in dignity to the right ‘of any holder of a mere 
chose in action. It may not be capable of transfer, so that 
the transferree can pursue in his own name, the legal remedy 
for its enforcement, which the assignee or mortgagee is au- 
thorized to pursue. The transfer will create an interest in 
the transferree, which a court of equity will protect. 

At law, while a sale of goods, to which the vendor has not 
title, or of which he has not possession is void, yet, if the 
vendor subsequently acquired title, and did any new act, for 
the avowed purpose of carrying the sale into effect, the sale 
became valid. Head-v. Goodwin, 37 Maine 181; Jones v. 
Richardson, 10 Metc. 481. In Bryan v. Smith, 22 Ala. 
534, an executory contract for the delivery of cotton in 
pledge, to secure a debt, was executed by the delivery of the 
cotton, and the right of the creditors to hold it prevailed 
over a subsequent attaching creditor of the debtor. ; 

The transfer by Shulman, Goetter & Weil, to the claim- 
ant, of the statutory mortgage made by Williams, gave him 
in a court of equity all the rights of his transferrors. When 
the mortgagor delivered to him the cotton which was the 
Vou. Lin. 
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subject of mortgage, this equity was coupled with possession, 
and gave hima title on which he could maintain trespass, 
detinue or trover against any one who should disturb his 
possession. Bryan v. Smith, supra. <A trial of the right 
of property under the statute is a cumulative remedy 
to these actions, and, may when personal property is 
seized under legal process, be maintained, whenever these ac- 
tions would lie against the officers making the seizure. 

The charges of the city court, to which exceptions were 
taken, conformed to these vie ws, and its judgment is af- 
firmed. 


Woolfolk ez. a/ v. Ingram. 
Supersedeas of Statutory Execution issued on Replevy Bond. 


Replecy bond ; what does not prevent issue of statutory execution.—A 
anne execution may issue against surety on a replevy bond for proper- 
ty attached, on failure to deliver it, after judgment i in the attachment suit 
against the personal representative of the principal obligor dying pending 
suit. 

2. Same; death of defendant; how affects right to execution.—In this 
State the death of the defendant in attachment, unless attended by the in- 
solvency of his estate judicially ascertained, does not affect the lien on per- 
sonal property, or the right to judgment on which process of execution may 
issue. 


APPEAL from Circuit Court of Russell. 
Tried before Hon. J. E. Cops. 


In 1868 Ingram commenced suit by attachment against 
Chapman. <A levy was made upon personal property, which 
was restored to him upon his executing a replevy bond with 
sureties, conditioned according to the statute. Chapman 
having died pending suit and before judgment, his executor, 
Mott, was made defendant on the 8th day of May 1871, and 
judgment rendered against him at the November term 1871, 
of the circuit court, upon which execution issued. Mott 
died January 5th 1873. On the 31st day of December, 1873, 
the sheriff returned the replevy bond forfeited, and there- 
upon the clerk issued execution against Mott, as executor, 
&c., and the sureties upon the bond, which was levied upon 
lands of two of the sureties. They petitioned the circuit 


judge, (Hon Littleberry Strange,) for supersedeas &e., which 


was granted and the writ issued accordingly. On the hear- 
ing the court dismissed the writ and petition, overruled a 
motion to quash the execution, and amended it by striking 
out the name of Mott; hence the appeal. 
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LYMAN MARTIN, for appellant. 

The sureties stand on their contract. They did not agree 
to be bound for the defaults of Chapman’s executor, but 
only for the defaults of Chapman. Until a judgment against 
Chapman, “the principal obligor,” the statute authorizes no 
execution against the sureties. This may be a casus omissus, 
but the statute makes no provision for it. Even courts of 
general jurisdiction, in dealing with such matters become 
quo ad hoc courts of limited jurisdiction, and a strict com- 
pliance with every requisite of the statute must be shown to 
uphold its jurisdiction. 


ULysses LEWIS, contra.—The obligation of the obligors 
on the replevy bond is joint and several; each ob ligor i is 
liable to pay in toto. Moit was not a party to the replevy 
bond, and the court properly struck out his name. 13 Ala. 
282; 3 38 Ala. 142; 12 Ala. 562. The obligation of the bond 
is to return the property after judgement against it. The 
failure to return it by reason of the death of the defendant, 
isone of the very contingencies, intended to be prov ided 
against by the requirements of sureties on the bond. On 
the death of the principal obligor it becomes the duty of the 
sureties to deliver the property, and failure to do so, isa 
breach of the bond by them. The statute ought not to re- 
ceive a construction which will defeat the purposes for 
which it was enacted. 


BRICKELL, C. J.—The only question presented is 
whether a statutory execution may issue against the sureties 
on areplevy bond, for property attached, on a failure to de- 
liver the property, after judgment in the attachment suit, 
against the personal representative of the principal obligor, 
he having died pending suit. 

The statute authorizing the replevy of property attached, 
requires a bond executed by the defendant in attachment, or 
a stranger, payable to the plaintiff, in double the amount of 
the demand sued for, with condition that if he fail in the ac- 
tion, he or his sureties will return the specific property with- 
in thirty days after the judgment. If the property is not 
delivered, it is the duty of the sheriff, to return the bond 
forfeited, and execution issues thereon against the obligors 
for the amount of the judgment and costs. 

If any of the property replevied, dies, or is destroyed 
without fault of the obligors, they may tender the value 
thereof, in discharge of the bond. R. C. §§ 2964-66-67. 
The lien of the attachment created by the levy is not im- 
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aired, or destroyed by the replevy. Cary v. Gregg, 3 Stew. 
433; McRea v. McLean, 3 Port. 138; Rives v. Wellborn, 6 
Ala. 46. Nothing occurring subsequent to the levy, can de- 
stroy it but the dissolution of the attachment. Drake on 
Att. $224 

The seizure of personal property under legal process, trans- 
fers it to the custody of the law. The officer taking it, has 
the right of posession, and a special property in it for the 
purpose of protecting that possession. He may maintain, 
trespass, trover or detinue, against a wrong-doer, disturbing 
his possession. His possession must continue, until the pro- 
perty is disposed of according to the mandate of the process, 
or in obedience to the order of the court from which the pro- 
cess issues. If he leaves it in the possession of the defend- 
ant inthe process, or of a stranger, they become his bailees, 
and he is answerable for its forthcoming. If he has posses- 
sion, it is in obedience to the process, and the property is 
subject to the judgment of the court. When that judg- 
ment is rendered, it operates directly on the property. The 
death of the defendant in the process, if it does not operate 
its dissolution, does not withdraw the property from the 
custody of the law, or affect the officer’s right of possession, 
or duty to keep it safely to answer the process. If the 
seizure is on mesne process, and the death produces an abate- 
ment, when a revivor is had against the proper party, the 
process is restored to the plight and condition in which it 
was when the abatement occurred. 

The object of the statute authorizing the replevy of prop- 
erty attached, is its restoration to the possession of the de- 
fendant, so that until final judgment is rendered in the at- 
tachment suit, determining his liability, and the rights of the 
plaintiff, he may not be deprived of its use, nor subjected to 
the expense of its keeping pending suit, if judgment is rend- 
ered against him. The purpose is not to free the property 
from its liability to the attachment. The replevy converts 
the party making it, into a bailee of the property. His 
death does not absolve him from the obligation and duty of 
restoring the property, any more than it would if he was the 
mere receiptor or bailee of the sheriff. Of him surety is re- 
quired for the performance of the obligation and duty of 
restoration, that no detriment may occur to the plaintiff, by 
the extension to him of the privilege of retaining possession, 
instead of requiring the officer to take and keep it. The 
sureties on the replevy bond assume equally with the prin- 
cipal obligor, the duty of restoring the property. To enable 
them to perform this duty, the law invests them with a 
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special property in the chattels replevied, which they may 
assert if there is any attempt at — so as to prevent 
them from performing this duty. Rives Wellborn, supra. 
The condition of the bond is broken, if the property is not 
restored, unless the failure is caused by the act of God, or of 
the party plaintiff. Falls v. Weissinger, 11 Ala. 801; Dun- 
lap v. Clements, 18 Ala. 778. Ona breach of the condition, 
the statute confers on the plaintiff an unquestionable right to 
an execution against the obligors. 1 Brick. Dig. 163 § § 133. 
The condition is broken when the plaintiff obtains ale: 
ment in the attachment suit, and the property is not restor- 
ed. The death of the principal obligor, cannot lessen or im- 
pair the obligation of delivery, w hen the suit is prosecuted 
to judgment a against his personal representative, on which a 
venditioni exponas for the sale of such property, or a writ of 
fieri facias which may be levied on it can issue. If the 
property had not been replevied, but had remained in the 
custody of the sheriff, there could be no doubt of its liabil- 
ity to either writ, and of the authority to sell. Notwith- 
standing the replevy, the liability of the property is not va- 
ried from that to which it would have been subject, if it had 
remained in the custody of the sheriff. Otherwise than to 
authorize the party replevying, to keep possession, and to re- 
lieve the sheriff from responsibility, if he takes good and 
sufficient surety, the replevy has no effect. 

The right to an execution on the bond, if it is forfeited, is 
purely statutory. It is intended to make the judgment in 
the attachment suit effectual. While it must not be extend- 
ed to bonds not conforming to the statute, nor to any other 
state of facts, than those declared in the statute, it must not 
by: intendment or construction be narrowed and circum- 
scribed, so that the purpose of the statute cannot be accom- 
plished. The right depends on a judgment in the attach- 
ment suit, to answer which the property replevied is liable. 
When that judgment is rendered, the duty of delivery arises, 
and the failure to deliver, entitles the plaintiff to an execu- 
tion against the living obligors, so that the judzment may 
be made as effectual, as it would have been, if they had not 
by the bond withdrawn the property from the custody of the 
law. The sureties have notice of the attachment suit—they 
are quasi parties to it. They must take notice of its pro- 
gress and termination; and the measure of their liability, if 
the property is not delivered, is the amount of the judgment 
therein rendered against their principal. All personal ac- 
tions which may be commenced by attachment, or in which 
an auxiliary attachment may issue, except for injuries to the 
Vou. LI. 
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person or reputation, survive for and against the respective 
arties. R.C. § 2555. Suits against joint obligors do not - 
abate by the death of either, but may be revived against the 
personal representative of the one dying, and be continued 
against the survivors and such representative, and in such 
suit, so revived, several judgments may be rendered against 
the survivors and personal representatives. R. C. § 2 546- 
47. All joint promises or covenants, in writing, are oonoiuaal 
as joint and several in obligation. B.C. $ 2539. The death 
of no one of the obligors has any effect upon the obligation 
of the contract, or of the ri ights and remedies of the prom- 
isees or covenantees. The li ability of the obligors, ina replevy 
bond, the obligation they assume, is to be deduced from, and 
measured by these statutory provisions. They enter into the 
bond, with full knowledge, that if their principal should die, 
pending the attachment suit, it is capable of revivor, and 
prosecution to final judgment against his personal represen- 
tive. They cannot affirm that it was a judgment against the 
principal only they covenanted to be bound by and to an- 
swer. To suppose such is the character and extent of their 
liability, does not comport with the statutory provisions, in- 
tended to preserve the rights, and advance the remedies of 
parties with whom contr: acts in writing are made. It is the 
judgment in the attachment suit, operating on the property, 
they have withdrawn from the custody of the law, to which 
they must answer, either by a restoration of the property, or by 
satisfaction. The right of the plaintiffis as full and com- 
plete, when the judgment i is rendered against the personal 
representative, as if it had been rendered. against the defend- 
ant while living. Under the statute a stranger may replevy 
the property attached; it would scarcely be insisted 
that his death pending the suit, would deprive the plaintiff 
of the right to a statutory womeidblan against the surviving 
obligors in the replevy bond, on a failure to perform its con- 
dition. Yet, it could be said they stipulated for his per- 
formance, not for the performance of the personal represen- 
tative succeeding to his possession of the property. The ob- 
ligation of the replevy bond, is for the restoration of the 
property to answer the judgment operating on the property 
rendered in the attachment suit. Death may work changes 
in parties to the suit, but it does not dissolve the attach- 
ment, or impair its lien, or cast on those replevying the 
property, the duty of surrendering it to another having par- 
amount claim. The purpose of the statute in authorizing 
the issue of execution against the obligors in the replevy 
bond, on breach of its condition, was to render effectual the 
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judgment in the attachment suit. Its construction must ad- 
vance, not defeat this purpose. Though the statute in gener- 
al terms declared the execution must issue against the 
obligors, when it is read in the light of the statutes author- 
izing a revivor of suits, declaring the effect of such bonds, 
and that their obligation is joint and several, and that suits 
on them may be continued against the representative of one 
dying, and the survivors, and several judgments rendered, 
it is not departing from the letter of the statute, or indulg- 
ing a liberal construction, to hold that the execution may 
issue against the living obligors—that the death of no one 
impairs the right of execution against the survivors. While 
statutes authorizing summary remedies of this character are 
strictly construed, ‘the construction must not exclude cases, 
within the legitimate meaning of the words, and the spirit of 
the statute. Roberts v. Nations, 20 Ala. 544. 

We are aware that in some of our sister States the course of 
decision, is, that the death of a defendant in attachment, op- 
erates its dissolution. Drake on Att. § 433-34. Whether 
such is the result, is dependent upon the statutes regulating 
the process. In this State, the death of the defendant, un- 
less attended by the insolvency of his estate, judicially as- 
certained, does not affect the lien on personal property, or 
the right’ to judgment on which process of execution may 
issue. Hale v. Cummings, 3 Ala. 398; Lamar v. Gunter, 
39 Ala. 324; McKachin v. Reid, 40 Ala. 410. It is 
the insolvency which takes away the right to execu- 
tion, and transmits to the court of probate exclusive 
jurisdiction to marshal and distribute the assets of the 
decedent, and of the debts, and claims chargeable on the 
assets. Maxwell v. Pike, 2 Green. 8; Willard v. Whitney, 49 
Me. 235; Miller v. Williams, 30 Verm. 386. 

The judgment of the circuit court dissolving the super- 
sedeas, and refusing to quash the execution, is affirmed. 


Ex parte Grant & O’Barr. 
Application for Mandamus. 


1. Justice of peace; duty of in unlawful detainer.—It is the duty of the 
justice of the peace rendering judgment in unlawful detainer, to fix the val- 
ue of the yearly rent of the premises, and to grant the defendant an appeal 
and supersedeas upon tender of the statutory bonds with sufficient surety. 

2. Same; power of probate judge.—The refusal of the justice to grant 
the appeal and supersedeas, in such a case, is a denial of justice, and the 
probate judge, upon proper application to him, may issue a writ of certiorari 
upon the execution of proper bonds, to remove the cause to the circuit 
Vou, Lit. 
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court, and along with it may cause a writ of supersedeas to go to the sheriff, 
commanding him to desist from the execution of the justice’s judgment, and 
to restore possession of the premises. . 

8. Mandamus ; power of circuit judge to issue in vacation—The_ circuit 
judge has authority in vacation to grant a mandamus, to compel a ministert- 
al officer to desist from the execution of process on a judgment which has 
been stayed by certiorari and supersedeas properly granted by the probate 
judge. 
‘ £ Same; remedy for refusal of.—Since the statute allowing appeals from 
judgments of circuit court judges on application for mandamus, the reme- 
dy is by appeal, and not by mandamus to compel the circuit judge to grant 
the application. 


PETITION for mandamus. On the 22d of April 1875, one Na- 
bors, a justice of the peace, rendered judgment against peti- 
tioners, Grant & O’Barr, in favor of Holt and others, in an un- 
lawful detainer suit for a steam saw mill. They prayed an ap- 
peal, and tendered the justice good and sufficient bond as 
required by §§ 3313 and 3314 of Rev. Code. The justice 
refused to fix the yearly rental value of the property or to 
approve said bonds, and thereupon, on the 18th day of May 
1875, they petitioned the probate judge, for a writ of certio- 
rari, removing the cause to the circuit court, and that the 
writ of restitution issued in the cause, be superseded and 
the property be restored to them. Whereupon the judge 
issued his fiat “granting the relief prayed,” upon petitioners 
entering into bonds as required by law, and properly approv- 
ed. On the same day, upon petitioners executing bonds as 
required by $§ 3313 and 3314 of the Revised Code, the clerk 
of the circuit court having fixed the yearly rental, &c., ap- 
proved the bond, and issued a writ of certiorari, “and a 
supersedeas superseding said writ of restitution,” issued by 
the justice of the peace, and directing the sheriff to re- 
store the possession of the property. 

The sheriff, on the ground that the order of restitution 
was made without authority of law, refused to execute the 
writ, leeving Holt and others in possession of the property. 
The petitioners thereupon made application to the circuit 
judge, (Hon. JOHN HENDERSON,) in vacation, praying a 
mandamus to compel the sheriff to restore the possession of 
the property to them. The circuit judge refused the pray- 
er of the petition, because he had no power “to make the 
order on the facts stated, or to make such an order in vaca- 
tion,” but endorsed on the petition, that, if desired, he would 
issue an order to show cause, to the sheriff and parties in 
possession, why the property should not be restored to the 
petitioners. 


STERRETT, Coss & WILSON, for petitioners. 
2 
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MANNING, J.—We have not been furnished with any 
brief or argument in this cause. 

It was the duty of the justice of the peace, Mr. Nabors, 
to accept the bonds tendered, and grant the appeal and su- 
persedeas applied for in this cause, according to sections 
3313 and 3314 of the Revised Code. The refusal to do so 
was a denial of right to the petitioners. 

In such a case, the law authorizes the judge of probate of 
the county, upon applivation to him to cause a certiorari to 
be issued for the removal of the cause from the court of the 
—— of the peace to the circuit court of the county. Rev. 
Code § 796. And this, being but a substituted method, in- 
stead of that by appeal, when the latter is denied, of remov- 
ing the cause from the jurisdiction of the magistrate, for re- 
view, and of preventing the execution in the meantime of 
the judgment rendered by him, should so operate as to put 
the parties in the same plight and condition in which they 
would have been, if the appeal had been granted. 

It was proper, therefore, for the judge of probate, as an 
incident to his power to cause the writ of certiorari to be 
issued, to cause alsoa writ of supersedeas to go to the sher- 
iff, upon the execution of a bond according to law, requir- 
ing him to desist from the execution of the judgment of the 
justice, and to restore possession of the premises to the pe- 
titioners. John v. The State, 1 Ala. 95. 

The sheriff having refused to obey this writ for the rea- 
son, as he says, that he had “doubt of the legality,” of it, 
the circuit judge had authority, on application being made 
to him, to cause a writ of mandamus to be issued, requiring 
the sheriff to do so. The circuit judge erred in supposing 
that he could not do this in vacation. The power is express- 
ly given to him as judge, as well as vested in the court over 
which he presides. (Rev. Code, $747.) It may often hap- 
pen that the powers given by this section will have to be 
exercised in vacation, in order to be effectual. Ev parte, 
Henderson 43 Ala. 392. 

Applications for appeal, and certiorari, are usually made ex 
parte. These proceedings do not determine anything. 
They are merely modes of transferring causes from lower 
courts to higher ones, for trial in the latter, and for the sus- 
pension in the interval of any action against the appellants, 
who by executing their bonds with sureties, indemnify their 
adversaries against loss thereby. 

If application had been made in this cause, to the circuit 
judge, in the first instance, instead of the judge of probate, 
for the writs of certiorari and supersedeas, there is no doubt 
Vom Lin 
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that upon the execution of the bonds prescribed by law, he 
had authority to cause the writs to be issued, in vacation, 
and without notice to the adverse party. And we see no 
reason why upon taking care that the proper indemnifying 
bonds are executed, he cannot upon an ex parte application 
in vacation, cause the executive officer of his court to obey 
lawful orders in reference to the same matters, issued by the 
judge of probate, 

This court, however, will have to refuse petitioners the 
writ of mandamus for which they apply to us. By the “act 
to allow appeals to the supreme court in certain cases,” ap- 
proved, December 15, 1868, (Acts, p. 410.) the proper mode 
of bringing the action of the circuit judge before this court 
for revision and correction, is by appeal. And when that 
mode of proceeding is prescribed, mandamus is not the 
proper remedy, Ex parte, Henderson, supra; Ex parte, Small 
25 Ala. R, 74; Ex parte, Garlington, 26 id. 170. 

The application for a mandamus is, therefore, denied. 


Southern Express Company v. Hess. 


Action against Common Carrier for Failure to deliver goods. 


1. Evidence ; objection to admissibility of —In an action against an ex- 
press company for failure to deliver certain jewelry, the consignee was ex- 
amied on interrogatories, and required in one of them to append the invoice 
to his answer, and to state the value of the part of the jewelry received and 
of the part not received. He answered appending the invoice, enumerating 
the articles not received, and the value of each, and then stated: the 
values attached to each article are the invoice prices, and the total value of 
the missing articles is $163 25. Held, that an objection to this portion of the 
answer on the ground that the witness was not testifying of his own knowl- 
edge of the value of the missing articles, but only as to the invoice value, 
even if well taken, went only to the weight and not to the competency of 
the evidence, and was ne reason for excluding it. 

2. Express companies; what liabilities subjected 1o.—In this State express 
companies are common carriers in every just sense of the term, and sub- 
ject to all their common law liabilities. 

8. Connecting carriers ; relations and liabilities of.—When two carriers 
connect at a point from which the one is accustomed to receive, for the pur- 
pose of completing transportation, goods carried by the other and destined 
to points on its line—the goods in question being thus received—and the 
only evideuce of their relation to each other is, that they do not pro rate 
freight, the one carrier will be held to be the agent of the other carrier, and 
of the consignor and consignee, for the transportation of the goods to their 
destination. 

4, Same.—In such a case, the receipt given for the goods by the carrier at 
the place of shipment will be evidence against the last carrier, for the pur- 
pose of showing the goods delivered, their condition at the time of the de- 
livery, and the terms of the shipment. 

5. Common carrier ; partial delivery of goods by.— Where a common Car- 
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rier makes only a partial delivery of goods, the presumption is that the loss 
occurred by its default, and if its contract be such that it is liable only for 
losses occurring on its own, and not on connecting lines, and there is any 
evidence of the delivery of the goods to it, and that the loss could have oc: 
curred while in its custody, it must account for the loss. 


APPEAL from Circuit Court of Dallas. 

Tried before Hon. M. J. SAFFOLD. 

This was an action brought by Adolph Hess, the appellee, 
against the Southern Express Company, for the failure to de- 
liver certain jewelry received by it for transportation to Selma, 
Alabama. ‘The testimony showed that the jewelry together 
with other that was delivered to appellee, was in a pack- 
age delivered by one A. Hirsch tothe Adams Express Com- 
pany at Louisville, Kentucky, and consigned to appellee at 
Selma, Alabama. The Adams Express Company gave the 
consignor a receipt or bill of lading stipulating for the trans- 
aeons of the package along its line to the point nearest 

the destination, and its delivery there, to complete the trans- 
portation to aconnecting line. This receipt contained several 
conditions not material to the matters involved in this case, 
and restricted the carrier’s liability asa common carrier to its 
own line. The Adams Express Company and the Southern 
Express Company were different corporations, managed and 
controlled by different officers, the line of the former extend- 
ing from Louisville, Kentucky, to Humbold, Tennessee, and 
that of the Southern Express Company from that point to 
Selma, Alabama. The relation between the two companies, 
or whether they had any contract about the transportation of 
freights, is not shown otherwise than above, beyond the 
statement “that the two companies did not pro-rate freights, 
and that for public convenience the Southern Express Com- 
pany received at Humbold from the Adams Express Com- 
pany all freights destined for points along the line of the for- 
mer.” On receipt of the package at Selma some of the j jew- 
elry shipped was missing. The testimony of one Crawford, 
who was agent for the defendant at Meridian, Mississippi, 
shows that when the package reached that point two of the 
seals had been broken, and he opened the package and re- 
packed it. Where the damage occurred is not shown. Du- 
ring the progress of the trial, the plaintiff put in evidence the 
bill of lading or receipt given for the package by the Adams 
Express Company at Louisville. The defendant objected to 
its admissibility on the ground that no such connection be- 
tween the two companies had been shown as authorized the 
Adams Express Company to bind defendant. The court 
overruled the objection, and allowed the bill of lading to go 
Vou, Lu, 
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to the jury, and the defendant excepted, and exception was 
also reserved by it to the action of the court below, in allow- 
ing a portion of the answer of Hess, to an interrogatory pro- 
pounded to him on behalf of the plaintiff, to be read in evi- 
dence tothe jury. The grounds of the objection and the 
matters upon which it was based are fully set forth in the 
opinion. The court charged the jury, that if the evidence 
shows that the goods were the property of the plaintiff and 
shipped by his agent at Louisville, Kentucky, through the 
Adams Express Company, which carried them to Humbold 
from whence defendant received them, both lines are agents 
of the owner and subject to the liability of common earriers; 
and that proof of delivery to the Adams Express Company 
“by plaintiff's agent at Louisville, and failure of delivery by 
the Southern Express Company at Selma, cast upon it the 
burden of exculpating itself from the loss by legal excuse, 
and that it was not necessary for plaintiff to prove that the 
defendant received the goods in good order from the Adams 
Express Company at Humbold. 

The defendant reserved an exception to this charge. 

The defendant then requested the following charge in 
writing: 

“The plaintiff cannot recover inthis action, unless he 
shows that the goods he alleges were lost by defendant were 
actually received by it, and it is incumbent upon the plaintiff 
to fasten, by evidence in this cause, the guilt or default upon 
the defendant ; and the defendant is not liable for the default, 
neglect or miscarriage of any other carrier, over whose line 
plaintiff's goods were carried.” 

The court refused to give this charge and the defendant 
excepted. 

The various rulings to which exception was reserved are 
now assigned for error. , 


FELLOws & JOHNS, for appellant.—The objection to 
Hess’ statement as to the value of the missing goods should 
have been sustained, and such statements should not have 
been allowed to go to the jury. He shows by his answer 
that he does not know their value, and has never seen them, 
and that beyond what appears in the invoice, he knows 
nothing of them. The receipt given by the Adams Express 
Company should have been excluded. There is no evidence 
of its authority to bind defendant. The charge given is in 
direct conflict with the law as announced in Ellsworth v. 
Tart (26 Ala. 733); and besides the defendant was not liable 
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for any act or default of the Adams Express Company. Un- 
less there was some fault on part of defendant, it is not lia- 
ble. Darling v. Boston & Worcester Railroad Company, 11 
Allen 295. If the missing goods were not delivered to de- 
fendant, it is certainly not liable. The receipt of the Adams 
Express Company makes it the agent of plaintiff to deliver 
the goods to defendant, and plaintif’s agent should show the 
delivery, or at least that the package was delivered in good 
order. In Moore’s case there was no doubt the goods were 
delivered to the defendant, and the question was on what 
line did the damage to them occur? The court rightly de- 
cided that this cast on the last carrier the burden of showing 
where that damage occurred. Here there is no proof that 
the missing articles were delivered. 


MorGan, LapstEY & NELSON contra.—The objections 
stated to Hess’ testimony might affect the weight it should 
have with the jury, but not its relevancy. The receipt of 
the Adams Express Company was relevant to the issue 
joined. It might not be conclusive, but being relevant it 
could not be excluded. The correctness of the charge given 
and the incorrectness of the charge refused, are shown by the 
decision in Moore v. M. & W. P. R. R. Co., in manuscript. 


BRICKELL, C. J.—1. The appellee, who was plaintiff 
in the court below, was examined as a witness on interroga- 
tories. The second interrogatory required him, if he had an 
invoice of the goods shipped, to append it to his answer, and 
to state the part of the goods received, and the part not re- 
ceived, with their value. He answers, appending the invoice; 
enumerates the articles not received, and the value of each, 
and then states—“the values attached to each article are the 
invoice prices, and the total value of the missing articles is 
one hundred and sixty-three and 25-100 dollars. An objec- 
tion was made to this last statement, because the invoice was 
not produced, and because the witness was not testifying of 
his own knowledge of the value of the missing articles, but 
only as to the value assigned them in the invoice. The ob- 
jection does not seem to us well taken. The invoice is ap- 
pended and the fair construction of the answer is, that the 
witness is stating the cost or the price charged the consignee 
for the articles, which he affirms their value at the place of 
shipment. An invoice is a list of goods sold, and the prices 
charged for them, or of goods consigned and the value at 
which the consignee is to receive them. The value affixed 
to the missing articles by the invoice is stated by the witness 

Vou. LIM. 
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to be their value. The evidence may or may not have been 
subject to criticism because the witness does not disclose that 
he ever saw or examined the articles, or how he derived a 
knowledge of their value. Such considerations do not affect 
the competency of the evidence, whatever importance a jury 
might attach to them in determining its weight. 

2. It must now be regarded as settled upon principle and 
authority, that express companies are, in every just sense of 
that term, common carriers, subjected to all the responsibili- 
ties the law attaches to those who pursue the business of 
common carriers. Southern Express Co. vy. Crook, 44 Ala. 
468-+In cases of ordinary bailment the general rule is, that 
the bailee is chargeable not by the delivery of goods, but 
by reason of negligence. Hence in an action against the 
bailee, not only the delivery, but negligence must be proved. 
As to carriers the rule is otherwise. The law casts upon him 
the onus probandi, if he claims exemption from liability. 
Proof of delivery to him, and his failure to re-deliver upon 


demand is sufficient to charge him, unless by proof it ap- 


pears that the failure was occasioned by some of the excep- 
tions which relieve him from liability-+Stcele & Burgess v. 
Townsend, 37 Ala. 254; M.& W. P. R. R. Co. v. Moore, 
June term, 1874; Edwards on Bail, 565-70. 

3. A package of jewelry consigned to the appellee at Sel- 
ma, in this State, was delivered for transportation to the Ad- 
ams Express, at Louisville, Kentucky. That company gave 
the consignor a receipt or bill of lading, stipulating for the 
transportation of the package along its line to the point 
nearest the destination, and its delivery there for further 
transportation to a connecting line, and restricting its lia- 
bility as a common carrier to its own line. The evidence as 


to the true relation existing between the Adams Express and 
the appellant, is very meagre. It appears only the two com- 


panies connected at a point from which the one received 


goods destined for points on the line of the other. How 


freight was paid or what arrangement existed between them 
about freight, its collection and division, does not appear. 
They did not pro-rate freights is the only evidence. What 
is intended by the expression we are left to conjecture. 
Whether it was intended that each charged and collected its 
own freight, or that they did not apportion the freight ac- 
cording to the distance goods were carried by the one or the 
other, but that each company made its own charges, and re- 
ceived them without any liability for them resting on the 
company delivering the goods at their destination, cannot be 
determined. It does appear the course of business between 
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the two companies was that the one received from the other 
at the point of connection goods destined for places on its 
own line of transportation. This fact of itself constituted 
the one company, the agent of the other, as to such freight, and 
its consignor and the consignee. When the goods are deliy- 
ered to the consignee at the place of destination, freight not 
having been paid, and he pays it to the company, delivering 
them, no liability would rest upon him to the other com- 
pany for the freight over its line. The company delivering 
would have the right to receive such freight, and to retain 
the goods until it is paid. Regarding each company as the 
agent for the other, the bill of lading or receipt given by the 
one is evidence against the other for the purpose of showing 
the goods delivered, their condition at the time of delivery 
J and the terms of shipment. If the company finally deliver- 
ing the goods does not deliver them in the condition in which 
they were received by its agent, then it must account for the 
injury. The onus probandi rests upon it to show that the 
injury occurred without its fault or neglect. To the extent 
of involving it in the liability of a common carrier after the 
goods shall come to its custody, the company receiving the 
goods had authority. The liability certainly attaches when 
the goods are delivered by the connecting company. As we 
have said in all cases of loss or injury, the onus probandi is 
on the carrier to exempt himself from liability, for the law 
imposes the obligation of safety upon him. Story on Bail- 
ents, § 529. The failure to deliver charges him prima facie, 
he having received the goods. It appears the goods were 
received by the Adams Express standing to the appellant in 
the relation of agent, contracting for the appellant for trans- 
portation along its line, and delivery at the place of destina- 
tion. There is but a partial delivery of the goods. Has the 
appellant delivered all it received from its agent? How did 
it obtain a part and not the whole? The answer to these in- 
quiries lies peculiarly within the knowledge of the appellant, 
and until by proof it shows a delivery of all it received, the 
presumption must attach that the loss occurred by its default. 
If, as the appellant insists, it is liable only for losses or in- 
juries on its own line, when a loss is shown, and a loss which 
could have occurred while it had custody of the goods, and 
there is evidence the goods were delivered to it, it must ac- 
count for the loss. The loss is a fact resting peculiarly with- 
in its knowledge. Here, how easy for the appellant to have 
shown it delivered the package in the condition in which it 
was received, and thus on its own theory of the character and 
extent of its liability have discharged itself? The consignor 
Vou, Li. 
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or consignee cannot be expected to accompany the goods 
over the whole line of transportation, watch over them, and 
be prepared to prove when a loss occurred and which of the 
carriers is liable. The one delivering the goods must show 
he has done his duty, safely delivered in the condition in 
which he received them, or he must answer for the loss or 
injury which has occurred. The rulings of the circuit court 
conform to these views, and its judgment is affirmed. 


Commissioners’ Court v. Moore. 


Appeal from Judgment of Circuit Court annulling Order of 
Commissioners’ Court, revoking Allowance of Claim against 
County. 


1. Commissioners’ court; power exercised in auditing claim.—The Com- 
missioners’ court in auditing and allowing claims against the county, under 
2 832 R. C., performs an executive, not a judicial act; but having allowed a 
claim, it has no authority, at a subsequent term, to vacate and annul the or- 
der allowing it. 

2. Allowance of claim; effect of.—The allowance of the claim is prima 
facie evidence of its correctness, casting the burden of impeaching it upon 
him who questions it; but where a claim is allowed, which is not legally and 

roperly chargeable against the county, the commissioners’ court exceeds 
its authority, the allowance of the ciaim is void, and the county is not estop- 
ped from disputing its liability. 

3. Same.—After the claim has been allowed, the holder cannot sue the 
county, but must proceed by mandamus to compel the levy of a tex, or 
against the treasurer if he fails, without sufficient excuse, to make payment, 
and the treasurer or officers, when thus proceeded against, may set up the 
illegality or invalidity of the claim, or fraud in obtaining it, to deteat pay- 
ment. 

4. Same; remedy to avoid payment of allowed claim.—The court inclines 
to the opinion that a bill in equity by the county for the cancellation of the 
warrant, is the most appropriate remedy to avoid payment, where the warrant 
is issued illegally, or there is a just defence to it. 


APPEAL from Circuit Court of Coffee. 

Tried before Hon. J. McCaLesB WILEY. 

On the 16th day of July, 1866, the commissioners’ court 
of Coffee county after hearing evidence upon a claim pre- 
sented against the county by John G. Moore, passed the fol- 
lowing order: “It is ordered by the court that the county 
treasurer pay to J. G. Moore three hundred dollars for four 
hundred bushels of corn, bought for the indigent families of 
Coffee county, and delivered at Henderson’s Store, in the 
year 1864, out of any money in the treasury not otherwise 
appropriated.” This order was duly presented to, and regis- 
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tered by, the county treasurer, on the 21st day of the same 
month. ' 

Afterwards, at the regular August term, 1870, the com- 
missioners’ court made an order reciting the allowance of the 
claim, but that it was for purchases made by Moore, “with 
Confederate money during the war, for supplies to aid the 
support of the families of soldiers, and which was not re- 
ceived, and that such claims are unlawful and the court has 
no right to levy a tax,” and therefore cited Moore to appear 
at the next term, to show cause why the order allowing his 
claim should not be annulled. 

At the next term the commissioners’ court made an order, 
reciting in substance that the claim was illegal and invalid, 
and the order allowing it was therefore annulled, and an or- 
der was made prohibiting the treasurer from paying the war- 
rant. 

On the 5th day of May, 1873, Moore petitioned the com- 
missioners’ court to revoke its order, annulling the allowance 
of his claim, alleging among other reasons, that it had no 
power, at a subsequent term, to vacate and annul an order 
duly passed at a former term allowing a claim against the 
county. The commissioners’ court refused the prayer of the 
petition, and dismissed it; thereupon, it seems, Moore ap- 
pealed to the circuit court. He also petitioned the judge of 
the circuit court for a writ of mandamus or other remedial 
writ, returnable to the next term of the circuit court, to com- 
pel the commissioners’ court to vacate and annul the order 
complained of. The circuit court rendered judgment va- 
cating and annulling the order of the commissioners’ court, 
revoking the allowance of Moore’s claim, and hence this ap- 
peal. 


J. E. P. Flournoy, for appellant.—The warrant in favor 
of Moore is void on its face. Bibb & Falkner v. Chambers 
County, (44 Ala.119). Being void the commissioners’ court 
had power to set it aside at any subsequent term. The or- 
der allowing the claim is more like a simple acknowledgment 
of indebtedness than like ajudgment. The party presenting 
the claim is not bound by the action of the court, and may 
sue if dissatisfied with the amount allowed him. 


W. D. RoBERTS, contra.—From the powers and duties 
imposed on the commissioners’ court it is evident that it acts 
judicially in allowing a claim. Its order of allowance is a 
judgment ; it is a court of record, and after the adjournment 
of _ term its judgments import absolute verity, and cannot 
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be impeached by parol evidence. The order allowing the 
claim is not void on its face. No law relieved the county of 
the duty of maintaining the indigent poor, because they were 
relatives or kin of Confederate soldiers. 


BRICKELL, C. J.—Counties are not only mere local 
sub-divisions of the territory of the State, but civil or polit- 
ical organizations, with limited and defined powers, and are 
agencies or auxiliaries in the administration of civil govern- 
ment, Dillon Munic. Cor. § 10; Webster County v. Taylor, 
19 Iowa, 117. Every county in this State is by statute de- 
clared a body corporate, capable of sueing and being sued. 
Like other corporations, the power with which it is clothed 
is exercised by officers. The court of county commissioners 
is entrusted with the authority and jurisdiction, whether leg- 
islative, judicial or executive, committed to the county. This 
body is entitled a court of record. R.C. § 825. Yet the 
statute in declaring its powers distinguishes those which are 
judicial, or in their nature judicial, from those which may 
well be regarded as merely executive or ministerial. In the 
words of the statute it has original jurisdiction, in relation 
to the establishment, change or discontinuance of roads, 
bridges, causeways and ferries, within its county, to be ex- 
ercised in conformity with the provisions of the Code. R. C. 
§ 831. The jurisdiction thus conferred is in its very nature 
legislative and judicial. So long as its action is not produc- 
tive of private individual injury, it has a wide discretion, 
and is guided only by its knowledge of public necessity and 
convenience. No other tribunal can intervene to revise or 
control its action. If its action is productive of private in- 
jury, or interferes with private property, it is then judicial, 
and the subject of revision by the tribunals clothed with re- 
visory power over inferior tribunals. Thus far the statute 
clothes it with jurisdiction in express terms. The succeed- 
ing section of the Code changes its phraseology, and declares 
this court has authority, among other — “to examine, 
settle and allow all accounts and claims chargeable against 
the county,” and “to make such rules and regulations for the 
support of the poor in the county as are not inconsistent with 
any law of the State.” R. C. § 832. By another section it 
is provided: “the court of county commissioners must, in 
term time, audit all claims against their respective counties ; 
and every claim, or such part thereof as is allowed, must be 
registered in a book kept for that purpose,” &. R.C. § 
907. In the exercise of this authority, the act of the court 

is not judicial, but executive. If it audits and allows a 
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claim not properly and legally chargeable on the county, or 
which it has not authority to allow, it exceeds the power 
with which it is entrusted, and as the act of a corporation 
which is ultra vires, is void, so is the action of the court. 
Or, if upon false evidence, it should be lured into the allow- 
ance of an unjust claim, or should allow a claim, which was 
wanting in consideration, or the consideration of which failed, 
the county would not be estopped from defending against it. 
The audit and allowance, has no more force and effect, than a 
settlement between individuals. It is a simple admission by 
the court ofcounty commissioners, that there is a valid subsist- 
ing debt due and owing by thecounty. The admission prima 
facie fixes a liability onthe county. So, if a settlement is 
had between individuals, and the one makes his note or bond 
payable to another for an ascertained balance, a prima facie 
debt is established. In each case the burden of impeach- 
ment rests on him who questions the prima facie evidence. 
If, after the audit and allowance, a warrant is pursuant to 
the statute, drawn on the county treasurer, it is a mere au- 
thority to him to pay. It is nothing more really than an or- 
der on the county itself, the debtor. Dillon Muniec. Cor., § 
406-412. When such warrants have been illegally issued— 
issued without authority, or when any just defense exists 
against the claim which “they evidence, the county may main- 
tain a bill in equity for their cancellation. Ib. § 412. And 
this we incline to regard as the most sanvpiindi remedy. 
When the claim has been audited and allowed by the com- 
missioners’ court, it ceases to be the subject of a suit in the 
ordinary modes against the county. If the commissioners’ 
court fail to levy and collect a tax for the payment of such 
claim, they fail to exercise a ministerial or executive power, 
with which they are clothed, and in the exercise of which an 
individual has a right and interest, and mandamus lies to 
compel its exercise. Marshall county v. Jackson county, 36 
Ala., 613. The answer to the application for such writ could 
set up the invalidity of the claim audited and allowed. If 
the funds are in the treasury of the county to pay the same, 
and the county treasurer should be proceeded against for a 
failure to pay on demand, it would be his duty to set up in 
defense the invalidity of the claim. 

While this is true, after the commissioners’ court has audi- 
ited and allowed a claim it has not capacity to retract. It 
may not recall the admission of the indebtedness it has made, 
and deprive the party holding the claim of the force the law 
attaches to its audit and allowance. It is an elementary 
principle, that admissions or declarations made by an in- 
Vou, Li. 
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dividual at one time, cannot be withdrawn, or qualified, or 
controlled by counter declarations made at another time. On 
the same principle, and for the same reasons, it is not com- 
petent for the commissioners’ court after it has allowed a 
claim against the county, and the term at which the allow- 
ance was made has been closed, to withdraw or lessen the 
force of the allowance. The rights of the person to whom 
the claim is allowed, have then attached, and are not within 
the control or power of the court. As an individual after 
having made an admission, must by proper and legal evi- 
dence neutralize or destroy its force, when it is introduced 
against him, so the county must rely on showing to a tribu- 
nal capable of adjudging between it and the person holding 
the allowed claim, that notwithstanding its allowance it is 
not well founded in law. The circuit court did not err in 
quashing the proceedings by which the commissioners’ court 
sought to evade the effect of the allowance of the claim to 
the appellee. We abstain from expressing any opinion as to 
the validity of the claim preferred by the appellee. That 
question is not now presented. The judgment of the circuit 
court is affirmed. 


Washington and Lewis v. The State. 


Assault with Intent to Murder. 


1. Indictment ; sufficiency of.—An indictment is not demurrable because 
it concludes ‘‘against the peace and dignity of the State of Alabama,” in- 
stead of ‘‘against the peace and dignity of the same.” 

2. Confessions ; admissibility of.—it is for the court to determine the ad- 
missibility of a confession, in view of the age, condition, situation and 
character of the prisoner, and the circumstances surrounding him at the 
time the confession is made. If voluntarily made—without the appliance of 
hope or fear by any other person—the confession should be admitted. The 
confessions of the prisoners, under the evidence in this case, were properly 
admitted. 

3. Same; province of court as to.—The court alone determines the ad- 
missibility of a confession, aud when admitted the jury cannot indulge any 
inquiry as to its competency, but must determine its credibility and the 
weight to be given it. 

4. Charge to jury ; what properly refused.—A charge which would devolve 
on the jury the duty of inquiry into the admissibility of a confession, is 
properly refused. 

5. Assault with intent to murder; what not element of.—It is the intent 
unlawfully aud maliciously to kill the person assaulted, which constitutes 
the crime of an assault with the intent to murder. If the person assaulting 
or participating in the assault upon another, does so with the intent unlaw- 
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fully and maliciously to kill him, he is guilty, although he did not know the 
person assaulted. 


APPEAL from Circuit Court of Sumter. 

Tried before Hon. H. T. Tourn. 

The indictment in this case, which was in the form pre- 
scribed by the Revised Code, charged that before the find- 
ing thereof the defendants, Cato Washington and Cesar 
Lewis, with five other persons, “unlawfully and with malice 
aforethought, did assault Dr. 8S. D. Smith with the intent to 
murder him, against the peace and dignity of the State of 
Alabama.” 

On the application of the defendants, Washington and 
Lewis, a severance was had as to them, and the trial was 
transferred from the county of Marengo, in which the indict- 
ment was found, to the county of Sumter. On the trial the 
defendant, Washington, demurred to the indictment, because 
it concluded “against the peace and dignity of the State of 
Alabama,” instead of “against the peace and dignity of the 
same,” as required by sec. 19, of article vi. of the constitu- 
tion. The demurrer was overruled. 

The defendants reserved separate bills of exceptions. The 
testimony and the points reserved were the same in each, 
except as hereinafter stated. On the trial, Dr. S. D. Smith 
testified that on the night of the 26th day of July, 1874, 
while waiting to have some draw-bars let down for him, to 
pass near a patient’s house, several guns were suddenly fired 
at him; whereupon he rode off rapidly towards his own res- 
idence, near Jefferson, in Marengo county. Next day his 
neighbors, white men, commenced an investigation, and sev- 
eral negroes, including the defendant Washington, were ar- 
rested on the charge of shooting at witness. On that day, 
while the defendant Cato Washington was in custody, “wit- 
ness approached and requested him to tell what he knew 
about the shooting, and said he (witness) did not want to 
punish him, but he wanted to know who were the parties 
who shot at him, and the witness further stated there were 
no promises or threats employed by him to induce the pris- 
oner to confess. The prisoner to show that no confession 
made by him to said Smith should be admitted as evidence 
against him, introduced one Hildreth, who testified that he 
was arrested at the same time and upon the same charge, 
and that while witness and prisoner were in the custody of 
two white men, Hudson and Whitfield, one Godasky, a white 
man, approached them, having a pistol in his hand, and told 
the prisoner Washington, if he did not tell the truth about 
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shooting at Dr. Smith he (said Godasky) would kill him. 
Cato replied that he knew nothing about it, when Godasky 
struck him with the pistol. Hudson and Whitfield then in- 
terposed, saying that they would protect the prisoner, and 
drove Godasky off. Having shown this, prisoner objected to 
allowing any confession made by him, in response to the re- 
quest of Smith, to be received as evidence against him ; but 
the court overruled the objections and permitted the witness 
Smith to testify, that in response to his request, the prisoner 
then and there confessed, ‘that he, and several other ne- 
groes, belonging to an organization known as the “ku-klux,” 
and as such went down to said bars on said night, and shot 
at him, said witness; that he, the prisoner, had no gun on 
that occasion, but had a six-shooter pistol, and was the mu- 
sician who called the organization together, and was present 
when such shooting took place.” One Ellis, a witness for 
the State, testified, that on the second day after the shooting 
he heard several of the parties charged in the indictment, 
among them the prisoner, confess that they shot at said 
Smith on said night, and that the prisoner then said he had 
confessed it, because he thought it would go lighter with 
him if he did. The court refused to exclude this evidence, 
on motion of the prisoner, (on the ground that said confession 
was not competent evidence against him,) and the defendant 
duly excepted. The State then introduced one Gilmore, 
who testified, that the morning after the arrest, having heard 
that the prisoner had confessed the day before, he saw the 
prisoner and others charged with him; and the prisoner con- 
fessed that he was with the party who shot at Dr. Smith on 
said night, and took part therein by calling the members of 
the ku-klux together, and being present. The prisoner 
moved to exclude the confessions testified to by this witness, 
on the ground that they were incompetent and illegal evi- 
dence against him. The court overruled the motion and the 
prisoner duly excepted. 

The bill of exceptions does not profess to set out all the 
evidence, but states that “there were no other witnesses than 
Smith, Ellis and Gilmore to the confessions of the pris- 
oner.” 

After the court had charged the jury generally, the defend- 
ant Washington requested the following charge, in writing: 
“If the jury believe that the confessions of the defendant 
Cato Washington to the witnesses Smith, Ellis and Gilmore 
were made with the hope that by confessing he would obtain 
a mitigation of his punishment, or from any other cause that 
might be fairly presumed to exercise an undue influence on 
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the defendant’s mind, then the jury ought not to convict on 
the evidence based on such confessions only.” The court re- 
fused to give this charge and the defendant duly excepted. 

The testimony on the trial of the defendant Cesar Lewis 
was substantially the same as that introduced on the trial of 
his co-defendant, Cato Washington. The bill of exceptions 
in the latter case, recites that after the witness Smith had 
stated the circumstances of the assault and his conversation 
with the defendant Washington, as herein-before stated, he 
was asked “as to the confession of the defendant Cesar Lew- 
is, to which the defendant Lewis objected, on the ground of 
the evidence of said witness being general and not having con- 
nected said Lewis with the shooting. The court overruled 
the objection, and the defendant Lewis excepted. Smith was 
then permitted to testify, against the objection and exception 
of said Lewis, that said Lewis while in the custody of the 
white men referred to, having been told that Cato Washing- 
ton had made an affidavit that he (Cesar Lewis) with the 
other prisoners charged, including the said Cato, were guilty 
of shooting at Dr. Smith, confessed that he was guilty. The 
witness, in answer to a question what caused the prisoner to 
confess, stated that while said Caesar was under arrest as 
aforesaid, and after the said Cato had made the affidavit re- 
ferred to, of which Cesar was informed, he was asked the 
question and answered that he was guilty. The defendant 
then moved to exclude the confession, on the ground that the 
proper predicate had not been laid, but the court overruled 
the objection and permitted the evidence to go to the jury, 
and the defendant duly excepted. 

One Ellis testified to a similar confession, and that it was 
made while defendant was in custody, after being informed 
that Cato Washington had made the affidavit above referred 
to, and that Cato gave asa reason for making it that he 
thought it would go lighter with him. The defendant moved 
to exclude this testimony, on the grounds of objection made 
to the testimony of the witness Smith, but the court over- 
ruled the objection, and the defendant duly excepted. 

This bill of exceptions does not profess to set out all the 
evidence, but does state that the foregoing was all the evi- 
dence in regard to the confessions of the prisoners. 

After the court had charged the jury generally, the de- 
fendant Cesar Lewis requested the following charge in wri- 
ting: “Ifthe defendant, Cesar Lewis, did not know who 
was being assaulted, and did not know Dr. Smith, he must 
be acquitted.” The court refused to give this charge, and 
the defendant duly excepted. 
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[Pepper & Co. v. Lee.] 
W. G. LITTLE, for appellants. 


JOHN W. SANFORD, Attorney General, contra. 


BRICKELL, C. J.—1. The indictment is in the form 
prescribed by the Code. Its sufficiency, and the power of 
the legislature to prescribe this, and the other forms of in- 
dictment contained in the Code, is not now an open question. 

2. Before any confession can be received in evidence in a 
criminal case, it must be shown to the court that it was vol- 
untary—that is, made without the appliance of hope or fear, 
by any other person. Whether it was so made or not is for 
the court to determine upon consideration of the age, condi- 
tion, situation and character of the prisoner, and the circum- 
stances surrounding him when it was made. Under the au- 
thority of Moore v. State, 36 Ala. 211; Aaron v. State, 37 
Ala. 106; S. C., 39 Ala. 75; King v. State, 40 Ala. 314; 
Mountain v. State, ib. 344, the confessions of the prisoner 
were properly admitted. 

3. When a confession is admitted in evidence by the court, 
it does not lie in the province of the jury to indulge any in- 
quiry into its competency. Their only duty is to determine 
its credibility and effect. They may entertain a reasonable 
doubt of its truth, and if they do, should not convict. They 
cannot reject it asinadmissible. Brister v. State, 26 Ala. 107. 
The charge requested by the defendant Cato, would in effect 
have devolved on the jury the duty of inquiring into the ad- 
missibility of the confession and revising the action of the 
court on that question, and it was therefore properly refused. 
Bob v. State, 32 Ala. 560. ; 

4. The defendant Cesar was guilty if he made or partici- 
pated in the assault, with the intent to murder, although he 
did not know the person assaulted. Knowledge of the per- 
son assaulted is not an element of the offense. It is the in- 
tent unlawfully and maliciously to kill the person assaulted 
that constitutes the crime. 

There is no error in the record, and the judgment must be 


affirmed. 


Pepper & Co. v. Lee. 


Trial of the Right of Property. 


1, Statutory estate; what creates—A conveyance to a married woman “to 
her own s-parate use, benefit and behoof,”’ free from the claims of the hus- 
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band, &c., creates an equitable, not a statutory separate estate. 

2. Same; legal title to property—Where such a conveyance does not ap- 
point a trustee, the legal title of necessity rests in the husband, and he is 
the proper person to interpose a claim to try the right of property levied on 
under process against another. 

3. Charge erroneous; when not ground for reversal.—Although a charge 
states the law too broadly to be correct as a general proposition, yet if cor- 
rect as applied to the facts of the particular case, it cannct be held erroneous, 


{June Term, 


APPEAL from Circuit Court of Pickens. 

Tried before Hon. L. R. Smita. 

Pepper & Co., the appellants, commenced suit by attach- 
ment against Dose & Lee, a firm composed of 8. M. Dose 
and B. M. Lee, and an attachment was levied upon twenty- 
six bales of cotton as the property of defendants. J. J. 
Lee, the appellee, interposed a claim, under the statute, in his 
own name, to try the right of property. 

On the trial, the plaintiffs after showing the attachment, 
levy, and rendition of judgment against the defendants, in- 
troduced testimony showing that the cotton was in possession 
of said Dose at the time of the levy, and then rested. 

The claimant Lee testified, in his own behalf, that the cot- 
ton in controversy was grown upon the plantation of his 
wife, Narcissa, and that Dose managed the plantation for 
witness and his wife, and that neither of the defendants had 
any interest in the cotton, or had contributed anything to 
earry on the farm. The only title or claim, asserted by the 
claimant, was “as trustee of his wife’s statutory separate es- 
tate,” as the witness styled himself in his testimony, after 
referring to a conveyance of the plantation, on which the 
cotton was grown, made by him to his wife several years 
previous. 

The evidence showed that the cotton, when levied on, was 
on Mrs. Lee’s plantation, and that sixteen bales were mark- 
ed in her husband’s name and the remaining eight were un- 
marked. Dose remarked at the time of the levy that the 
cotton belonged to Mrs. Lee, and save the fact that he was 
in possession, there was no evidence tending to show that the 
defendant had any title to the cotton. 

The claimant not having introduced the deed to Mrs. Nar- 
cissa Lee, the plaintiffs offered it, properly proved and au- 
thenticated, to show that Mrs. Lee’s estate was not a statu- 
tory estate, and that the terms of the deed were such as “ex- 
cluded Lee from being trustee, and that he derived no such 
title thereby as sustained his claim of title,” but the court, on 
motion of the claimant, would not permit it to go to the jury 
as evidence. 


This deed, which was dated July 29th, 1866, recited that 
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J. J. Lee had previously converted several thousand dollars 
of his wife’s distributive share of the estate of her father 
and mother, for which he had never accounted or settled in 
any way, and asettlement having been demanded, he therefore 
conveyed the plantation directly to his wife, said Narcissa, 
“to her own separate use, benefit and behoof, with full title to 
the same, free from the claim or interference of myself or 
any person or persons whatsoever,” &e. 

The court, at the claimant’s request, charged the jury that 
they “must find that the cotton levied on was the property 
of the defendants, Lee & Dose, at the time of the levy, 
otherwise they cannot find it subject to the debt of the 
plaintiffs.” 

An exception was reserved to the giving of this charge, 
and it, and the exclusion of the deed from Lee to his wife, are 
now assigned as error. 


TERRY & WILLETT, for appellant.—Lee in his testimony 
based his claim solely on the provisions of the deed to his 
wife. In doing this, he in fact affirmed that the facts recited 
in, and established by it, were legal and relevant evidence. 
After that, he can not be heard to complain, that the opposite 
party introduced higher and better evidence (the deed) of 
the facts to which he testified. The language of the deed 
takes it without the influence of the case of Gerald v. Me- 
Kenzie, (27 Ala. 167,) and besides, Lee could not prevent a 
recovery by showing title in athird person. Foster v. Smith, 
16 Ala. 194. According to the provisions of the deed, 
Mrs. Lee was the only party who could claim the cotton. 
The charge given excluded from the jury all consideration 
of the burden of proof, and was-otherwise objectionable. 


L. M. Stone, D.C. Hoon, and SNEDECOR & COCKRELL, con- 
tra.—The exclusion of the deed did not injure the appellant. If 
the wite’s estate was governed by the statute, the husband, as 
statutory trustee, had such title to the cotton, as made him 
the only proper party to interpose the claim. If on the 
other hand, his wife had a separate estate by contract, and 
no trustee was provided by the deed, the legal title is in the 
husband, and having reduced her property to possession he 
may interpose aclaim at law to try the right of property. 
Gerald and wife v. McKenzie, et. al.,27 Ala. 166. The 
charge given was correct. Under the facts in evidence it 
could not mislead the jury. If it had a tendency to do so, 
the appellant should have requested an explanatory charge. 
As to the burden of proof see Jarrell y. Lillie, 40 Ala. 271. 
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BRICKELL, C. J.—In Short v. Battle, 52 Ala. 456, it was 
held a conveyance to a married woman, for her sole and sep- 
arate use, did not create a statutory but an equitable sepa- 
rate estate. Such is the character of the conveyance, under 
which the appellee deduced title in the court below. To 
the creation of the wife’s equitable estate, the intervention 
of a trustee to hold the legal title is not necessary; a court 
of equity would appoint a trustee, or decree the husband to 
stand as trustee. Fellows v. Tann, 9 Ala. 999; Gerald vy. 
McKenzie, 27 Ala. 166; Friend v. Oliver, ib. 532; Pinkston 
v. McLemore, 31 Ala. 308. The conveyance not nominating 
a trustee, the legal title of necessity resided in the husband, 
and he could interpose aclaim to try the right when the 
property was levied on under legal process against another. 
Gerald v. McKenzie, supra, Pickens v. Oliver, 29, Ala. 528. 
For the purpose of showing the conveyance did not create a 
statutory separate estate, and that therefore, the appellee as 
husband, could not interpose the claim, the appellants pro- 
posed introducing the conveyance in evidence, but on ob- 
jection of the appellee, the court refused to permit it to be in- 
troduced. The conveyance seems to have been indispensa- 
ble to support the appellee’s claim, and would more properly 
have been introduced by him. Notwithstanding that it 
would have shown the fact appellant proposed showing by 
it, the consequence of the fact was the opposite of what they 
supposed. Not showing a statutory separate estate, and no 
trustee being named in the deed, the husband had the legal 
title, and he alone could interpose the claim. If the court 
erred in sustaining the objection, it is, as to appellants, error 
without injury. 

2. The charge of the court is not erroneous. It must be 
construed in connection with the evidence before the jury. 
Thus construed, though it may, as a legal proposition, be too 
broadly stated, it is correct. The issue before the jury was, 
whether the property levied on, was the property of the de- 
fendants, and liable to its satisfaction. R. C. §3017. There 
was no evidence of title in any one else, than the defendants 
in attachment, or in the claimant as trustee of his wife. The 
claimant had not offered to show title in any other person 
than himself to defeat the levy of the attachment. The only 
question before the jury was, had the defendant in attach- 
ment, or the claimant the title? On this evidence, the court 
must of necessity have charged, that the jury could not find the 
property subject to the levy, unless it was the property of 
the defendants in attachment. The judgment is affirmed. 
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Cook v. Mutual Insurance Company. 


Action on Promissory Note. 


1. Promissory note; what law defines obligations of parties to.—The law 
in force when a promissory note is made and indorsed, regulates and de- 
fines the liabilities of the parties. 

2. Same.—The act of April 8th, 1873, converting promissory notes pay- 
able in money at a designated place, into negotiable instruments governed 
by the commercial law, has no application to‘notes made before its passage. 

3. Indorsee ; what necessary lo sustain action by, against indorser of 

aper not commercial.—The indorsee cannot maintain suit against the 

a el or assignor of paper not commercial, where the amount exceeds 
fifty dollars, without averring and proving suit against the maker to the 
first term, prosecuted to judgment and return of ‘‘no property,” or some 
sufficient excuse for not having done so. 

4. Same; what defences subject to in hands of.—All contracts for pay- 
ment of money, except instruments governed by the commercial law, are 
subject in the hands of the assignee to all payments, discounts, and sets-off 
made or had prior to notice of assignment, and to any defense which could 
have been made aguinst the assignor or endorser. 


APPEAL from Pickens Circuit Court. 

TRIED before Hon. LUTHER R. Smith. 

This was an action brought by the Citizens Mutual Insu- 
rance Company as endorsee against M. F. Cook as endorser 
of a promissory note for $733,34 to the Spring term 1872 
of the circuit court. 

The complaint wasas follows: The plaintiff claims of the 
defendant seven hundred and thirty-three dollars and 
thirty-four cents, due by promissory note made by O. G. 
Jones, on the first day of March, 1871, and payable himself 
[to the order of ?] M. F. Cook at the office of W. H. Rob- 
erts, Mobile, Ala., on the first day of December, 1871, with 
interest thereon, by whom the said note was endorsed to 
plaintiff, and the said note not being paid at maturity was 
duly protested, of which the defendant had due notice, said 
note with damages and interest thereon is still due. 

The defendant demurred, among other grounds, because 
the maker was not prosecuted to insolvency before suit in- 
stituted against the endorser ; because it is not shown that 
a judgment was obtained against the maker of said note and 
execution returned “no property” before suit brought. 

This deinurrer was overruled. 

The defendant filed seven pleas, among them payment, set- 
off, failure and want of consideration, and a special plea re- 
citing, in substance, that defendant, as part of the transac- 
tion in which the note was given, drew a draft on said W. 
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H. Roberts, of Mobile, for the same amount as the note, 
payable to J. A. Eddins & Co., on November 5th, 1871, 
which Roberts accepted but failed to pay, and defendant 
afterwards paid it, after protest, to the payees ; that the note 
sued on was endorsed and left with Roberts under an agree- 
ment between defendant Jones, the maker of the note, and 
Roberts, that said Roberts should retain the note on deposit, 
and not use or negotiate it in any way unless Roberts paid 
the draft which he had accepted, and in that event only was 
Roberts, to use the note and raise money on it; that Roberts 
paid no part whatever of the said draft, but on the 5th of 
June, 1871, transferred the note, in violation of said agree- 
ment, and at a time when defendant owed him nothing. 

The plaintiff demurred to all the pleas except that of 
payment, on the ground that the paper sued on was com- 
mercial paper and the facts set forth in the pleas constituted 
no defense. The court sustained the demurrer and the case 
was then tried on the plea of payment and the general 
issue. 

The plaintiff introduced the note sued on, which read as 
follows : 

“ MoBILE, ALA., March 1, 1871. 

Nine months after date I promise to pay M. IF. Cook or 
order seven hundred and thirty-three dollars and 34-100 
value received, negotiable and payable at the office of W. 
H. Roberts, Mobile, Ala. 

O. G. JONES. 


Endorsed—M. F. Cook, W. H. ‘RoBerts, 8. W. ALLEN, 
Secretary.” 

The defendant testified that he had never paid the note 
sued on except as stated in the special plea. 

The court charged the jury that the note sued on was 
commercial paper; that the plea of payment was not 
sustained unless there had been a payment to the plaintiff; 
that payment of the draft was not payment of the note ; and 
if the jury believed the evidence, they must find for the 
plaintiff. The defendant excepted, and now assigns the 
charge and the rulings upon demurrer as error. 


Lewis M. STONE, for appellant. 


R. CRAWFORD and TERRY & WILLETT, contra. 


BRICKELL, C. J.—The promissory note, indorsed by 
the appellant, is not on its face payable ata bank, or private 
banking house, nor is it averred in the complaint that the 
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place at which it is payable is the one or the other. The 
only contracts made and payable in this State, which when 
the note was made were subject to the commercial law, were 
bills of exchange, and promissory notes payable in money at 
a bank or private banking house. R. C. §§ 1833, 1851. All 
contracts in writing for the payment of money, or other 
things, or the performance of any act or duty, are assignable 
by indorsement, so as to authorize an action thereon by each 
successive indorsee. R.C. § 1838. All contracts: so as- 
signed, except bills of exchange and promissory notes, or 
other instruments, payable in money at a bank or private 
banking house, were subject in the hands of the assignee to 
all payments, discounts and setts-off, made or had prior to 
notice of assignment, and to any defence which could have 
been made against the assignor or indorser. R. C. $$1859, 
2523. To charge the indorser or assignor of paper not com- 
mercial, if the amount due thereon exceeds fifty dollars, suit 
against the maker to the first court in the county of his resi- 
dence, to which suit can properly be brought, after the in- 
dorsement or assignment ; and if judgment is obtained, exe- 
cution returnable to the next term, issued, and his inability 
to answer the judgment proved by the return of ‘‘no proper- 
ty found,” is necessary. R.C. $1851. <A suit against the 
indorsee of paper not commercial cannot be maintained 
without averment and proof of this suit, and its prosecution, 
or of some sufficient excuse for its omission. 1 Brick. Dig. 
281, § 410. 

The circuit court holding the appellant was the indorser 
of commercial paper, fell into various errors it is not neces- 
sary to notice. The promissory note disclosed in the com- 
plaint, and set out in the bill of exceptions, was not, at its 
making, commercial paper. The liability of appellant and 
the measure of his rights, are not defined or controlled by 
the mercantile law, but by the statutes to which we have re- 
ferred. The complaint, as it is now framed, does not disclose 
a substantial cause of action against appellant, and no judg- 
ment rendered thereon against him could be supported. 
Since the making of the promissory note on the indorse- 
ment of which this suit is founded, the statute of April 8th, 
1873 (Pamph. Acts 1872-3, p. 111), has converted promis- 
sory notes, payable in money at a designated place, into ne- 
gotiable instruments governed by the commercial law. It 
operates on the nature and obligation of the contract of the 
parties to such notes, and cannot be construed as affecting 
notes made and indorsed prior to its passage. The law of 
force, when the note is made and indorsed, regulates and de- 
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fines the liability of the parties. Bloodgood v. Cummack, 5 


St. and Port, 276. 
The judgment is reversed and the cause remanded. 


Gray v. Raiborn e al. 
Trial of Right of Property. 


1. Issue ; — as to.—A_ formal issue joined between the parties is 
presumed, from a recital that a jury came and were empanneled to try the 


issue joined. 

2. Claim suit ; judgment in.—The proper judgment where the claimant is 
defeated on the trial of the right of property, levied on under attachment 
against anotber, is the condemnation of the property to the satisfaction of 


the attachment. 

3. Same.—Judgment against the claimant for the assessed value of the 
property is a clerical misprision, amendable on motion in the court below, 
and not ground for reversal. 

4. Same; presumption as to—Where the jury find for the plaintiffs and 
assess the value of the property, to which the claim was interposed, at a 
certain sum, and the plaintiffs acknowledge the receipt of a portion of such 
value, whereupon judgment is rendered against the claimant for the remain- 
der only, it will be presumed on appeal, in the absence of any objection 
below, that the judgment was matter of consent, or without objection on the 
part of the claimant. 

5. Claim suit, distinct from attachment suit—The attachment suit is a dis- 
tinct and independent suit, and unless the record of it is introduced in some 
legitimate way into the claim suit, the appellate court will not look into the 
attachment proceedings for the purpose of finding error in the claim suit. 


APPEAL from Pike Circuit Court. 

TRIED before Hon. J. McCALEB WILEY. 

Attachment at the suit of E. A. & J. E. Raiborn against 
one Williams, was levied on ten thousand pounds of seed 
cotton, as his property. Gray also claimed the cotton, and 
interposed his claim, under the statute, to try the right of 
property. There was a trial of the right of property, as ap- 
pears by a minute entry, as follows: 

“E. A. & J. E. Raiborn On this, ninth day of Oc- 
v. tober, 1872, comes the par- 

B. 8. Williams, ties by their attorneys; then 
defendant in attachment; | comes a jury of good and 

Parker Gray, claimant. } tavwtat men, to-wit: T. M. 


Murphree and eleven others, who being elected, tried 

and sworn, well and truly, to try the issue joined, on 

their oaths say: We, the jury, find the issue in favor 

of the plaintiffs, and assess the value of the property 

at one hundred and twenty-five dollars, and it appearing to 

~~ court that the plaintiffs acknowledge the receipt of twenty 
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dollars: It is, therefore, considered that the plaintiffs recover 
of the defendant, Parker Gray, claimant, one hundred and 
five dollars, the balance of said value of the property, and 
also the costs incurred in this behalf, for which execution 


may issue.” 
There is no bill of exceptions, and Gray appeals upon the 


record. 

In response to a certiorari, after the case was brought to 
this court, the clerk certified an amended transcript, from 
which appears the following judgment entry in the main suit, 
rendered on the tenth day of October, 1872: “Comes the 
plaintiffs and dismiss their suit, and Parker Gray comes in 
and assumes the costs. It is, therefore, considered by the 
court that this cause be dismissed, and that the plaintiffs re- 
cover of Parker Gray the costs incurred in this behalf, for 
which execution may issue.” It does not appear from the 
record that Gray made any motion to correct the judgment 
against him for the assessed value of the property, or other- 
wise objected to it, in any way, in the court below. The 
record does not disclose any formal issue between the parties 
in the claim suit. The transcript of proceedings in this suit 
contains certain proceedings in the main cause, to-wit: the 
affidavit for attachment, the bond, writ of attachment, re- 
turn of levy, and the complaint filed against Williams, but 
no judgment in the main suit ; and the only judgment in that 
suit, so far as appears from the record, was sent up in re- 
sponse to a certiorari from this court, as already stated. 

It is now assigned for error: 1st. That the judgment 
against the claimant, in favor of plaintiffs, was erroneous ; 
“the record failing to show that plaintiffs were entitled 
to a judgment against the defendant in attachment.” 

2d. That judgment was rendered against the claimant. 

3d. That judgment was rendered, without any issue made 
between plaintiffs and claimants as required by law. 


JOHN D. GARDNER, for appellant. The character of the 
judgment, to be rendered, in a case like this, is clearly 
pointed out by the conditions of the claim bond, as pre- 
scribed by §3016 of the Revised Code. There is no authori- 
ty to render a judgment for money against the claimant. The 
record does not show that the plaintifis were entitled to any 
judgment against the defendant in the attachment suit, but 
on the contrary, that that suit was dismissed upon Gray’s 


assuming the costs. 


R. E. Woop, contra. 
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BRICKELL, C. J.—1. It has long since ceased to be an 
error or irregularity working a reversal of a judgment, that 
the record does not disclose a formal issue between the par- 
ties. It is presumed from the recital, that a jury came and 
were empanelled to try the issue joined. Especially should 
this presumption be indulged, when the proceeding is a trial 
of the right of property under the statute, capable only of a 
single issue, clearly prescribed. Hall v. Dargan, 4 Ala. 
696; Lucas v. Hitchcock, 2 Ala., 287; Dent v. Smith, 15 Ala., 
286. 

2. The proper judgment was a condemnation of the prop- 
erty to the satisfaction of the attachment levied on it, and 
not a judgment that the claimant pay the plaintiff the 
assessed value of the property. An error in this respect 
would be a clerical misprision, amendable on motion in the 
circuit court, and would not be cause of reversal here. In 
this case it is not an unreasonable presumption the judg- 
ment against the claimant for the assessed value, was matter 
of consent or without objection from him. The plaintiff 
acknowledges to have received twenty dollars of the assessed 
value, and for the remainder only is judgment rendered. It 
is unreasonable to suppose, in the absence of all objection or 
exception, that all this occurred in invitum against the appel- 
lant. 

3. The attachment suit is a distinct and independent suit, 
and unless the record had been for some legitimate purpose 
introduced in the court below, we cannot now look into it, 
certainly not for finding error in the claim suit. 

The judgment is affirmed. 


Ex parte Buckley. 
Ex parte Murphy. 
Ex parte Robinson. 
Fix parte Wolffe. 


Application for Certiorari, &c. 


1. Certiorari.—Certiorari from the supreme court is the only remedy to re- 
vise the action of the circuit judge or chancellor, in requiring a new bond 
from a county official, under the provisions of the ‘‘act to secure good and 
sufficient sureties. upon the bonds of county officials of this State,’’ ap- 
proved March 17th, 1875. 

2. Same.—Practice as to grant of writ of certiorari, in the absence of 
statutory regulations, stated. 
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3. Official bonds ; power of general assembly to require.—The general 
assembly, as to officers charged with ministerial duties, and those judicial 
officers upon whom it is competent to impose them, has plenary power, not 
‘only to determine when, and by whom official bonds shall be executed, and 
the sufficiency of the surety, and the extent of the obligation, but also to 
change the existing law, from time to time, as in its discretion the public 
good requires, and to exact new and additional bonds, variant in condition, 
penalty, obligation and surety from those executed under the existing law, 
and under which the officer was inducted into and holds office. 

4. Retrospective statutes; how construed.—Retrospective statutes, when 
within legislative competency, are not favored, and it is a sound rule of ju- 
dicial construction, that they shall operate prospectively only, unless their 
terms show a clear legislative intent that they shall operate retrospectively. 

5. Same.—Statutes which may be properly denominated retrospective, and 
subjected to this strict rule of construction, are such as take away or impair 
vested rights, acquired under existing laws, or create a new obligation or im- 
pose a new disability in respect to transactions already past. 

6. Same ; when liberally construed.--Statutes which are intended to remed 
a mischief, promote public justice, correct innocent mistakes into whic 
parties have fallen, cure irregularities, or give effect to the acts and con- 
tracts of individuals fairly made and done, although having a retroactive 
effect, are not subjected to the judicial condemnation visited upon retro- 
spective statutes in general, and are to be construed liberally to advance 
the beneficent purposes for which they were enacted. 

7. Act to secure good and sufficient sureties on the bonds of county officials ; 
constitutionality and construction of. The “act to secure good and suffi- 
cient sureties on the bonds of county officials, “&c.,” is strictly remedial in 
its nature, and promotive of public justice and individual right. 

8. Same ; title of, not delusive—The title of the act is not delusive, and 
clearly expresses the one subject to which the provisions of the act relate. 

9. Same ; application of, to officers qualified under laws existing prior to its 
passage.—Its application to officers who had executed official bonds under 
the law exisiing prior to its passage, impairs no vested rights, creates nonew 
obligations, imposes no new duties, and attaches no new disability in re- 
spect to a past transaction, or arising out of a past consideration. 

10. Same; proceedings under.—Proceedings.under the statute are summary, 
and strict conformity to its provisions, in the exercise of the jurisdiction 
conferred, is essential to the regularity aud validity of the proceedings; but 
it is an incident of the jurisdiction to allow amendments necessary to con- 
form the proceedings to the statute, and to continue the hearing, as right 
and justice may require. 

11. Surety; w ven insuffizient.—When the surety is habitually absent from the 
State during much of each year, and the facts as to his residence leave his 
domicil in doubt, he may be properly declared an insufficient surety. 


This is an application by Charles W. Buckley to this court, 
for a writ ot certiorari, supersedeas, or other appropriate 
writ, to review certain proceedings, had before the Chancel- 
lor of the Southern division (Hon. H. Austill) under the 
provisions of “an act to secure good and sufficient sureties 
on the bonds of the county officers of this State,” whereby 
Buckley’s bond, as probete judge of Montgomery county, 
was declared insufficent, and a new official bond required of 
him. 

Similar applications were made by John N. Murphy, 
sheriff, Patrick Robinson, tax collector, and Frederick 
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Wolffe, treasurer ot Montgomery county, each of whose offi- 
cial bonds had been declared insufficient, on proceedings 
under the statute, and an order made requiring them re- =! 
spectively to execute new official bonds. 

Each of these officers annexed to and made part of their 
respective petitions a full transcript of the proceedings be- 
fore the chancellor, the counsel for the opposite parties 
appeared and waived notice, and the causes were argued and 
submitted together. Buckley’s case is alone reported, as it 
presented all the questions involved in the other cases, be- 
sides one or two points not raised in them. 

On the 13th day of May, 1875, J. A. Booth, G. P. Keyes, 
and ten other freeholders of the county of Montgomery, filed 
in the office of the register in chancery, at Montgomery, a 
petition addressed to the chancellor of the Southern Chan- 
cery Division, alleging that the official bond of Charles W. 
Buckley, as probate judge of Montgomery county, was in- 
sufficient, and praying the chancellor to declare it insufficient 
and invalid, and to require said Buckley to execute a new 
official bond. 

The application alleged in substance that pe‘itioners were 
resident freeholders of the county ; that Buckley was judge 
of the probate court of said county, and had executed an 
official bond as such, in the penal sum of fifteen thousand 
dollars, which was duly taken and approved, on the 13th day 
of November 1874; that the sureties on said bond were Jos. 
W. Dimmick, W. T. Hatchett and J. P. Stow; that the bond 
was invalid and insufficient because Jos. W. Dimmick is a 
bonded officer of the United States, being clerk of the dis- 
trict court of the middle district of Alabama; that said J. 
P. Stow did not reside in the county, and was a resident of 
the town of Meriden, in the State of Connecticut, that said 
Hatchett was under bond in the sum of fifty thousand dol- 
lars, as county administrator of Montgomery county, and 
that his real and personal property, situate in Montgomery 
county, over and above leabilities and exemptions, did not 
exceed one hundred dollars. The petitioners originally prayed 
that the bond of Buckley, as ex officio judge of the county 
court be declared insufficient, but as relief to it was after- 
ward abandoned by them, it is unnecessary to refer further 
to it. A copy of Buckley’s official bond, as probate judge, 
was made a part of the petition, and the petition further 
stated that the application was not made for the purpose of 
vexing or harrassing the said Buckley. The petition was 
verified by the affidavit of one of the petitioners to the truth 
_— statements therein contained, and that the applica- 
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tion was not made for the purpose of vexing or harrassing 
Buckley. 

The chancellor, before setting a day for the hearing, re- 
quired the petitioners to enter into bond in the sum of one 
thousand dollars, with sureties, payable to the said Buckley, 
conditioned to prosecute the application to effect, and to pay 
said Buckley all such damages as he might sustain by the 
wrongful or vexatious making of the application, together 
with costs. Such bond having been made, and approved by 
the chancellor, he made an order on the 22d day of May, 
1875, fixing the hearing of the application for the first day 
of June next. 

Notice was issued to Buckley, reciting in substance that an 
application had been made to the chancellor, by five or 
more resident freeholders of the county, requiring him 
(Buckley) to give a new bond as probate judge, “because pe- 
titioners alleged that his present bond was invalid and insuf- 
ficient, and that the Ist day of June, 1875, had_ been set for 
the hearing of the application, a copy of which could be 
procured by calling on the register of the chancery court.” 

On that day Buckley appeared, specially, for the purpose 
of objecting to the notice and service. The grounds of ob- 
jection to the service were, that it was not made by the 
sheriff, or any other officer, but by a mere private person. 

The notice was objected to because it did not declare the 
names of the petitioners or of the sureties upon the official 
bond, or in what the invalidity or insufficiency of the official 
bond consisted, and was not accompanied by any copy of 
the petition. ‘The chancellor sustained the objections, and 
ruled that sufficient notice had not been given to authorize 
him to proceed to a hearing on the merits. The petitioners 
thereupon moved for an order for the issue of an alias notice, 
and the fixing of another day for the hearing of the petition. 
Buckley moved the chancellor to dismiss the petition and to 
adjudge the proceeding to be at an end, on the ground that 
the proceeding was strictly statutory, and the power of the 
chancellor to fix another day for the hearing, after a day had 
already been appointed, was exhausted; that on account of 
the insufficiency of the notice the proceeding was discon- 
tinued.” 

The chancellor overruled this motion, and fixed the 17th 
day of June, 1875, for the hearing of the petition, continued 
the matter until that day, and ordered an alias notice to is- 
sue to Buckley; to all of which he duly excepted.” 

On the 17th of June, 1875, Buckley again appeared specially 
for the purpose of objecting to the notice served upon him, 
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because the notice and exhibits thereto, including a copy of 
the petition served upon him, did not contain a verification 
of the application, nor any copy of the bond referred to, and 
moved to set aside said service; but the chancellor overruled 
the objection and required him to answer, and he excepted. 

Buckley thereupon moved to quash the application and 
proceedings in the cause: Ist. Because it appears that the 
bond mentioned in the proceeding was executed and ap- 
proved long before the passage of any law authorizing this 
proceeding. 

2nd. Because the act under which this proceeding is insti- 
tuted has no retrospective or retroactive operation, even if 
valid; and said act is unconstitutional. 

3rd. Because said act is unconstitutional and void; the title 
is delusive and does not fairly express the subject set forth 
in the act; the Legislature in its passage, exercised judicial 
power; the Ist, 2d and 3d sections are not germane to the 
title and are void ; it undertakes to remove a judicial officer, 
duly elected, qualified, and inducted into office in a manner 
different from that provided by the Constitution.” 

The court overruled the motion to quash, and Buckley 
duly excepted. 

Buckley, thereupon, demurred to the petition on substan. 
tially the same grounds as those urged in support of the mo- 
tion to quash, but the chancellor overruled the demurrer, and 
Buckley excepted. He then answered, showing his election, 
qualification and induction into office, and the execution of 
the official bond as alleged in the petition. This bond was 
in proper form, penalty and condition, and was sufficient and 
valid in all respects, under the law, as it stood before the 
passage of the act under which this proceeding was institu- 
ted. He denied the remaining allegations of the petition. 

On the hearing, it was shown that the petitioners were all 
resident freeholders of the county. Dimmick was, and had 
been, clerk of the circuit and district court of the United 
States for the middle district of Alabama, since September, 
1874, giving bondas such, for ten thousand dollars. He owned 
about eight thousand dollars’ worth of property, above lia- 
bilities and exemptions, not counting his bond as a lia- 
bility. It was shown that Hatchett was general administra- 
tor of the county, having given bond as such in the penalty 
of fifty thousand dollars. His pruperty, situate in the coun- 
ty, was assessed the year before, for taxation, at the sum of 
$3,120, and in the year 1875 no real property and only one 
hundred and twenty dollars’ worth of personalty was as- 
sessed against him. 
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In 1874, Stow’s real property, situate in the county, was 
assessed at $14,000, and the evidence was conflicting as to 
the present value of his property in th2 county. Some of 
the witnesses testified that it was worth as little as $15,000, 
and others as high as $30,000. Stow was surety upon the 
official bond of Aiken Finley, as disbursing officer of the 
United States land office, for the sum of five thousand dol- 
lars. Evidence was introduced tending to show that said 
Stow was also surety upon the bond of one Widmer, as United 
States Revenue Collector, for the sum of ten thousand dollars. 
Neither of these bonds were produced. Finley’s bond was 
shown to be on file in Washington, and no effort was shown 
to obtain it or or a copy, but Finley himself testified that 
Stow signed it as his surety. Objection was made to this 
and other evidence ; but in the view which this court took of 
the case, it is unnecessary to refer further to it. 

Several weeks before the hearing Stow ceased to do busi- 
ness in Montgomery, and offered his property here for sale. 
His wife had a summer residence at Meriden, Connecticut, 
where he generally spent the summers. Before Stow left he 
remarked that he saw no future for Alabama, on account of 
high taxes, and on being asked to register for an election 
about to be held, replied that he would, but that he did not 
expect to be in Alabama. One witness testified that just be- 
fore leaving, Stow told him he was trying to wind up his 
business here and intended going to his home in Meriden, 
Connecticut. Other witnesses testified that Stow had been 
in the habit of spending his summers North and his winters 
at the South, for several years, and that he told him when he 
left that he would be back in the winter. Stow had the rem- 
nants of a stock of hardware still on hand in Montgomery, 
and had some unfinished business here. He stated in a let- 
ter, dated May 25th, 1875, which was introduced in evi- 
dence, “that he had never voted in any other State, and 
voted in Alabama last fall.” 

The chancellor adjudged the bond insufficient, and made 
an order requiring Buckley to execute a new official bond, as 
probate judge, within fifteen days, &e. 


RIcE, JONES & WILEY, H. C. SEMPLE, and R. M. WIL- 
LIAMSON, for petitioners. 


STONE & CLOPTON and D. S. Troy, contra. 


BRICKELL, C. J.—The general assembly, at its last 
session, passed an act, approved March 17, 1875, entitled, 
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“an act to secure good and sufficient sureties upon the 
bonds of the county officers of this State.” Pamph. Acts, 
1874-5, p. 50. The first section declares the sureties on the 
bonds of the judge of probate, judge of the county court, 
sheriff, clerk of the circuit court and city court, tax collector, 
tax assessor, and county treasurer, of the several counties in 
this State, must reside in the counties in which the duties of 
such officers are to be performed. The second section de- 
clares that no State, county, or municipal officer, or officer of 
the United States, excepting justices of the peace, notaries 
public, constables and postmasters, shall be sufficient surety 
on the bond of a county officer. The third section requires 
that the sureties of the bonds of the officers named in the 
first section, must own property real and personal, over and 
above their liabilities, and the exemptions allowed by law, 
equal in amount to the penalty of such bond, which must be 
situated in the county of the officer’s residence. The fourth 
section declares the bond a lien on the property of the offi- 
cer from the date of the execution thereof. The fifth sec- 
tion provides the bonds of the several officers mentioned 
must be approved by the judge of probate of the county, ex- 
cept the bonds of the judge himself, which must be approved 
by the judge of the circuit or chancellor of the division in 
which the judge resides. The sixth section authorizes five 
or more resident freeholders of the county within which any 
one of the county officers discharges the duties of his office, 
to apply to the chancellor of the division, or judge of the 
circuit court of the circuit, by application verified by oath, 
alleging the insufficiency or invalidity of the bond of any of 
these officers, fur any cause, and stating the cause, to require 
such officer to make a new bond. The seventh section re- 
quires the chancellor or judge, on the application being made, 
to appoint a day, not more than twenty days thereafter, for 
the hearing of said application, of the time and place of 
which at least ten days notice must be given to the officer. 
If on the hearing the bond appears to be invalid and insuf- 
ficient, an order must be made requiring the officer to make 
and execute a new bond within fifteen days. The eighth sec- 
tion requires the application and proceedings thereon, to be 
filed in the office of the clerk of the circuit court of the county, 
unless the complaint is of the insufficiency of his bond, when 
they must be filed in the office of the probate judge. The 
ninth section requires, if the new bond is not executed, the 
officer with whom the proceedings are filed, must certify the 
failure to the appointing power, and the vacancy must be 
filled as in other cases. The tenth section requires one or 
Vou. LiL 
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more of the applicants to make oath that the application is 
not made for the purpose of vexing or harrassing the officer, 
of whose bond complaint is made, and to execute with suffi- 
cient sureties, a bond, in a penalty to be prescribed by the 
chancellor or judge, payable to the officer, with condition to 
prosecute the application to effect, and to pay all costs and 
damages, he may sustain from the wrongful or vexatious 
making of the application. 

Under this statute complaints were made to the chancellor 
of the southern division, of the insufficiency of the bonds of 
Charles W. Buckley, judge of probate; John N. Murphy, 
sheriff; Patrick Robinson, tax collector; and Frederick 
Wolffe, county treasurer, of the county of Montgomery. A 
separate application was made as to each officer, and was sep- 
arately heard and determined by the chancellor. The bond 
of each was declared insufficient, and each was required to 
execute a new bond. Each of these officers have applied 
to this court for a certiorari, or other appropriate writ, to 
review the proceedings had before the chancellor. The ap- 
plications present similar questions, and were argued and 
submitted together, and so we will consider and pass upon 
them. 

The power, the jurisdiction, conferred by this statute on 
the chancellor, or judge of the circuit court, does not lie 
within the general power or jurisdiction, inherent in the 
court of chancery, or the circuit court, or in the office of 
judge or chancellor. The statute creates the power and ju- 
risdiction, and prescribes the mode of its exercise, variant 
from the mode in which the original jurisdiction of 
the chancellor, or judge, can be exercised. No method 
of revising the proceedings had, in the exercise of this 
jurisdiction, is given by the statute creating it. It is a gen- 
eral rule of the common law, that when a new jurisdiction 
is created by statute, and the court or officer exercising it 
proceeds in a summary mode, or in a course different from 
the common law, and a remedy for the revision of its exer- 
cise, is not given by the statute creating it, a certiorari, from 
the court having a general superintendence and control over 
inferior jurisdictions, will lie for its revision. 1 Brick. Dig. 
333, § 2. The constitution expressly confers on this court, 
the power to issue such remedial and original writs, as may 
be necessary to give it a general superintendence and control 
of inferior jurisdictions. No other court than this is supe- 
rior in jurisdiction and authority to, and capable of exer- 
cising a superintendence and control over the chancellor, or 
judge of the circuit court. The corrective power of revis- 











50 SUPREME COURT [June Term, 


[Ex parte Buckley.] 
ing, reversing or modifying, the proceedings under this stat- 
ute must reside here, or they would be free from correction, 
however erroneous. <A party complaining of error in the 
exercise of this statutory jurisdiction, is therefore entitled 
toa certiorari from this court. In the absence of statutory 
provisions, the writ is granted only on petition, after notice 
to the adverse party, and it must clearly appear, that sub- 
stantial injustice has been done. If probable cause for sup- 
posing that injustice has been done, is not shown, granting 
the writ would answer nr. useful purpose, and would tend 
only to unnecessary delay, and useless expense, in the ad- 
ministration of justice. In these cases, the adverse parties 
have appeared, and the applications being accompanied with 
full transcripts of the proceedings befc re the chancellor, the 
argument was directed to the various matters which we sup- 
pose would be assigned as error, if the writ had been issued, 
and a due return made to it. On these matters, an adjudi- 
cation, as final and conclusive, may now be pronounced, as 
if the parties had pursued a more formal course of practice. 
Notice of the application is necessary, that the parties ad- 
verse in interest may have the opportunity of being heard, 
and no principle by which an inferior tribunal is to regulate 
its action in determining their controversaries, shall be an- 
nounced, until they have been heard. Their appearance is a 
waiver of, and dispenses with notice, and the applicant may, 
as these applicants have, in discharging the onus of showing 
injustice in the proceedings of the inferior tribunal, point out 
the errors on which they rely, to quash or reverse its action. 

It is insisted for the petitioners, that the statute under 
which the proceedings were had, cannot be applied to offi- 
cers, elected or appointed, and inducted into office, having 
executed official bonds, properly approved, and sufficient in 
surety under the law as it existed prior to the passage of the 
statute. If so applied, it is urged the statute operates retro- 
spectively—that its terms do not clearly import a legislative 
intent, that it should have any other than a prospective op- 
eration, and not so importing, it must be limited to official 
bonds, which may be taken in the future. 

The requisition of official bonds, from officers charged 
with ministerial duties, is wholly of statutory creation. The 
constitution does not either expressly or impliedly, impose 
the execution of such bonds, as a condition precedent to en- 
tering into, or a continuance in office. From every minis- 
terial officer, charged with duties to the State, or to individ- 
uals, which if not faithfully performed, involve pecuniary 
loss, as a direct and immediate consequence, it has been the 
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legislative policy to exact bonds with sufficient sureties, 
which will protect and indemnify the State, and the citizen 
against official delinquency. Judicial officers, on whom it is i 
competent for the legislature to devolve ministerial duties, 
as judges of the former orphans’ court, the present judges of \ 
probate, who have succeeded to the authority and duty im- 
posed on them, and justices of the peace, have always been | 
required to execute official bonds. Such bonds refer to, and 
are a security only for the performance of ministerial duty, / 
when exacted from these officers. McGrew v. Governor, 19 
Ala. 89; Lester v. Governor, 12 Ala. 626; Hamilton v. Williams, ! 
26 Ala. 52; Thompson v. Holt, 52 Ala.491. In the absence i 
of a statute enlarging the obligation, the sureties on official I 
bonds of officers exclusively ministerial, are not liable for | 
a malfeasance committed under color of office, unless it in- i 
cludes a misfeasance. Governor v. Hancock, 2 Ala. 728; 
McElhaney v. Gilleland, 30 Ala. 183. i 
It lies within the legislative power to determine the of- 
ficers charged with ministerial duties from whom official it 
bonds shall be required, the penalty, condition and obliga- HT 
tion of such bonds, and the qualification of the sureties who Hy 
are to join in their execution. Before such bonds can have 
validity, or a legal consideration which will support them as i 
contracts, the legislature must have required their execution, 
as a condition precedent te entering upon, or continuing in \ 
the discharge of official duty, or as a duty the officer is re- | 
quired to perform. State v. Bartlett, 30 Miss. 624. 
Without statutory provision, it would be voluntary and 
gratuitous. At common law such a bond would be void. iy 
No bond or writing could be exacted from the subject, to | 
the King or other person, to do that, which by law, he was 
bound to do to the King, and such bond, was void on the 
plea of duress, “and such bond is to the dishonor of the 
King, for every subject ought to do the King his sovereign | 
all service due without compulsion.” The unwarrantable ht 
exaction of such bonds, was an offense punishable by fine. 5 
Com. Dig. 219. Of course we refer to bonds strictly official, 
and not to a particular security, which public officers may ii 
give to an individual, whose interests are intrusted to his i 
hands, for the faithful performance of his duties in respect to Hh 
him. Such an obligation may be enforced, not as an official 
bond, but as a contract made on sufficient consideration, be- 
tween parties capable of contracting. Todd v. Cowell, 14 
Ill. 72; Whitsett v. Womack, 8 Ala. 466. A bond, however, 
with a general condition for the faithful performance of of- iq 
ficial duty, operating alike as a security to the State, and to 
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each individual sustaining injury from ‘official delinquency, 
must be authorized by statute, or it could never be exacted, 
and if voluntarily given would be without consideration. 
There would be no obligee, and it would be incapable of de- 
livery. 

The requisition of such bonds, lying exclusively within 
the legislative power of the state, the general assembly has 
an unlimited discretion to determine not only when and by 
whom such bonds shall be executed, the sufficiency of the 
security, and the extent of obligation, but to alter or change 
existing laws prescribing these, as the public good may de- 
mand. They may not have the power to deprive individuals 
of causes of action, which may have accrued to them, be- 
cause of the breach of such bonds. But they have plenary 
power to exact from the public officer, a new or additional 
bond, it is not material what designation may be given it, 
variant in penalty, condition, obligation, and surety from 
that which he may have executed, as public interests de- 
mands. 

In the case of Governor v. Hancock, supra, complaint was 
made of a gross abuse of office by a sheriff, a malfeasance, 
for which he was individually liable; but not including of- 
ficial misfeasance, the obligation of his official bond, did not 
impose on his sureties liability for it. It cannot be doubted 
that it was competent for the legislature, when it was devel- 
oped by judicial decision, that the condition and obligation 
of the bond, was not sufficient for the protection of the citi- 
zen, against wrong which could be committed colore offcii, 
to enlarge the condition and obligation of such bonds so 
that ample indemnity would be afforded. Nor does it seem 
to be a matter of doubt, that a new or additional bond, con- 
forming to the change in condition and obligation, could be 
compelled from the public officer, in office, under a bond 
sufficient in all respects, according to existing laws, as well 
as the officer subsequently entering into office. If such 
bond could not be demanded, the power of the legislature 
would not be adequate to the correction and prevention of 
the mischief. The wrong could as well arise from the mal- 
feasance of the officer in office, as from that of one subse- 
quently entering into office. 

The law, prior to the statute under consideration, simply 
demanded “sufficient sureties” on the bonds of public of- 
ficers. On the officer, authorized to take and approve an of- 
ficial bond, was devolved the discretion and duty of judging 
of, and determining who were sufficient sureties. Residence 
in the county or State, ownership and possession of visible 
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and tangible property, subject to seizure on legal process, the 
amount of contingent liabilities resting on him, which if 
they ripen into absolute liabilities, would be entitled to pri- 
ority of payment over the bond into which he was entering, 
was not a positive disqualification of a surety. If experi- 
ence satisfies the general assembly, that there has been abuses, 
or carelessness in the exercise of the large discretion entrust- 
ed to officers approving official bonds, in the taking of suf- 
ficient sureties; or, that the public good demanded that 
sureties should possess particular qualifications, or should not 
labor under particular liabilities, there is no room to doubt, 
that they have ample power to remedy whatever of evil is 
to be apprehended. The power would not be ample, if it 
could be exercised only in reference to officers subsequently 
executing official bonds. 

There is manifest reason, in a legislative command to an 
officer taking and approving an official bond, to require and 
accept only sureties resident, and having property situate in 
the county in which a public officer discharges his official 
duties. The grand juries who are required to report on the 
sufficiency of the bond, and who may, and usually do act, 
only on the knowledge its individual members may have as 
to the character and sufficiency of such sureties, will have 
better opportunities of forming a correct opinion on which 
they can found a report. To them is entrusted the duty of 
inquiring into, and reporting upon the sufficiency of such 
sureties, because they are drawn from different parts of the 
county, supposed to be identified by residence and interest 
with it, and to have full opportunities from their knowledge 
of their fellow-citizens, the property they possess, their free- 
dom from, or subjection to pecuniary obligations, of deter- 
mining who are good and sufficient sureties. The same may 
be said of the commissioners’ court of the county, any three 
of whom may on address in vacation, demand the execution 
of an additional official bond, from county officers. When 
it is considered that the statutes had for more than twenty 
years subjected the bonds of county officers to the scrutiny 
of the grand jury, and of the commissioners court, confined 
in authority to the body of the county, and committed to 
them the power of demanding additional bonds, when they 
believed the interests of the county or citizen required it, 
and this power is committed to them because of the knowl- 
edge it is supposed they possess in reference to the citizens 
of the county, it is not too much to say, that without statu- 
tory injunction, an officer required to approve the bond of a 
county officer, without an abuse or oppressive exercise of his 
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discretion, could refuse to accept as surety, any other than a 
resident citizen of the county, having visible, tangible prop- 
erty within the county, subject to compulsory process for the 
satisfaction of the liability the bond imposes, if it should 
become fixed. With equal propriety it may be said, that it 
would not be an unwise, or unjust exercise of the discretion 
resting upon him, to reject as surety one subject to a liabil- 
ity, absolute or contingent to the United States, not insignif- 
icant in amount. Embarrassing questions might arise, if 
such liabilities became fixed, and the bankruptcy or insol- 
vency of the surety occurred. For such liabilities, the 
United States would be entitled to a priority of payment, 
and the claims of the State, or county, or citizen, would be 
involved in conflict with this priority, and subordinated to it. 
The uncertainty attending the contingent liability of the 
principal or surety, in an official bond, whether it is paya- 
ble to the State, or the United States, could well be consid- 
ered by the officer, even if his discretion is unlimited, in re- 
ceiving or rejecting sureties. 

A fair and candid examination of the provisions of the 
statute under consideration frees it from the imputation of 
harshness and severity, which counsel for the petitioners 
attribute to it. No surety can under its operation be rejected 
as insufficient, who could not have been properly rejected by 
the officer taking and approving an official bond, without 
the just imputation that he was harsh and exacting in the 
exercise of his discretion. If experience proved, and the 
public good demanded, of which the general assembly alone 
can judge, that only persons possessing the qualifications 
prescribed, or laboring under the disabilities declared, are, 
or are not, “good and sufficient sureties upon the bonds of 
the county officers of the State,” it was a duty to enact this 
statute. The protection and indemnity of the State, the 
county, and the citizen required it. 

Nor in its application to officers, who are in office, under 
bonds not conforming to its provisions, can it be deemed ret- 
rospective. Retrospective statutes, when with in legislative 
competency, are not favored, and it is a sound rule of judi- 
cial construction, that they shall operate prospectively only, 
unless the terms show a clear legislative intent, that they shall 
operate retrospectively. Cooley’s Con. Lim. 369; Sedgwick on 
Stat. and Cons. Law, 161. The statutes excluded from judi- 
cial favor, and subjected to this strictness of judicial con- 
struction—statutes which may be properly denominated ret- 
rospective, are such as take away or impair vested rights, 
— under existing laws, or create a new obligation, im- 
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pose a new duty, or attach a new disability, in respect to 
transactions or considerations already past. Society, &c., v. 
Wheeler, 2 Gall. 139. Such statutes are offensive to the 
principles of sound and just legislation, and it is of these the 
authorities to which we have been referred, use the term 
“odious,” and other epithets expressive of judicial oppro- 
bium. There are other statutes which when operating retro- 
spectively, have not incurred judicial condemnation, and 
to which a liberal construction for the consumation of the 
just and beneficent purposes in view, has been freely ac- 
corded. Such statutes are intended to remedy a mischief, 
promote public justice, correct innocent mistakes into which 
parties may have fallen, cure irregularities, or give effect to 
the acts and contracts of individuals tairly done and made. 
These are remedial statutes conducive alike to individuals 
and public good, 1 Kent. 456. To this class belongs 
statutes confirming marriages not celebrated according to law, 
confirmatory of contracts, offensive only to statutory pro- 
hibitions, remitting penalties, curing irregularities or defects 
in judicial proceedings, imparting validity to corporate acts 
or contracts, which were merely ultra vires, laws not adverse 
to, but in advancement of equitable principle. Goshen v. 
Stonington, 4 Conn. 221. In the very interesting and elab- 
orate opinion of C. J. Hosmer, in this case, it is said: “I 
very much question, whether there is an existing govern- 
ment, in which laws of a retroactive nature and effect, im- 
pairing vested rights, but promotive of justice and the gen- 
eral good, have not been passed.” The necessity of such 
laws is apparent, and perhaps the multitudinous authorities 
in which statutes have been assailed as retrospective, and the 
subject of discussion, may all be reconciled, upon the in- 
quiry, whether they are in opposition to, or promote an 
equity existing against them—do they establish substantial 
justice, and subvert injustice. 

This statute impairs no vested right, creates no new obli- 
gation, imposes no new duty, attaches no new disability, in 
respect to a past transaction, or arising out of a past consid- 
eration. It simply provides a remedy to secure the per- 
formance of a pre-existing duty. The officers nontinated in 
it were under the obligation of executing an official bond 
with sufficient sureties. This duty is not enlarged—it re- 
mains as declared by existing law. Neither the penalty, 
condition, nor obligation of the bond, is altered. The suf- 
ficiency of the surety was not defined by existing law. Of 
that, the approving officer was the judge, without any fixed 
rule to regulate his discretion. This discretion the statute 
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regulates and controls by defining the qualifications the 
sureties must possess, qualifications just and reasonable, and 
by declaring disqualifications, which render the sufficency of 
the surety doubtful and uncertain. It cannot be seriously 
urged that a public officer has any vested right, under a stat- 
ute imposing the duty of executing an official bond with suf- 
ficient surety, of furnishing sureties who are merely solvent, 
without regard to other considerations, which enter into the 
matter of sufficiency. Solvency is but one of the elements 
of sufficiency. 

The whole field of operation of the statute is the future. 
If proceedings are not instituted under the statute, the offi- 
cer remains in office, and the bond he has given, continues a 
security for the performance of duty. The grand jury, or 
any three members of the court of county commissioners, 
could pass on the sufficiency of his bond, and irrevocably 
adjudge it insufficient, on facts resting in their own knowl- 
edge, of which no notice is given him, and which he has not 
opportunity to contest. This statute merely provides an 
additional or cumulative remedy, for an inquiry into the suf- 
ficiency of official bonds—a remedy less capable of working 
injustice to the officer. Five or more freeholders, resident ° 
in the county, on an application stating cause, verified by af- 
fidavit, and by further affidavit, that there is no purpose to 
vex or harrass the officer, accompanied with bond to pay him 
such costs and damages as he may sustain, if the application 
is wrongful or vexatious, alone can invoke the remedy. 
Notice is given the officer, and he has the right and oppor- 
tunity of contesting the facts. The statute is strictly rem- 
edial, promotive of public justice, and individual right and 
interest. 

The proceedings contemplated by the statute are summary. 
Strict conformity to the statute, in the exercise of the juris- 
diction it confers, is essential to the regularity and validity 
of the proceedings. It is an incident to the jurisdiction, to 
allow amendments which are necessary to conform the pro- 
ceedings to the statute, and to continue the hearing as jus- 
tice and right may demand. Jemison v. P. & M. Bank, 23 
Ala. 168; Murray v. Harper, 3 Ala. 744; Simmons v. Varn- 
wm, 36 Ala. 92, Evans v. State Bank, 13 Ala. 787; Caswell v. 
Ward, 2 Doug. (Mich.) 374; Polly v. 8. & W. R. Qo. 9 
Barb. 450. The chancellor did not therefore err, in the al- 
lowance of amendments, or in adjourning the hearing of the 
applications. 

t is the established practice of this court not to reverse 
me judgment of a primary court, on a question of fact un- 
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less it is manifestly wrong. Dane v. Mayor of Mobile, 36 
Ala. 304; Kirksey v. Kirksey, 41 Ala. 626; Kennedy v. Mar- 
rast, 46, Ala. 161. We cannot declare the chancellor is in 
manifest error, if from the evidence disclosed in the bill of 
exceptions, he reached the conclusion, the residence of Stowe, 
the surety on Judge Buckley’s bond, was not in this state. 
There are, however, undisputed facts, on which he could 
well be adjudged insufficient surety. There is certainly 
doubt as to his domicil. He is absent from this state 
during much of each year, not within the reach of, or amen- 
able to the personal service of legal process. Prudent and 
conscientious men, in the uncertainty attending the fact of 
his residence, would hesitate to affirm on oath that it was 
without the State, to obtain process against his estate, incur- 
ring the peril of future litigation, in which facts might be 
shown as to his residence, they had not discovered. It is 
not contemplated that the citizen shall be subjected to any 
such embarrassments, in enforcing the liability of sureties 
on official bonds. 

The statute is not obnoxious to the objection that its title 
_is delusive, or does not clearly express the subject contained 

in its body. Ex parte Upshaw, 45 Ala. 234; Ex parte Pol- 
lard, 40 Ala. 77, Cooley’s Cons. Lim. 141. 

We do not find that any error or irregularity has been 
committed prejudicial to the petitioners. The grant of a 
certiorari, would result in the affirmance of the orders of the 
chancellor, and is of consequence unnecessary. The applica- 
tions are therefore severally denied at the costs of the re- 
spective applicants. 

On a former day of the term, we directed the clerk of the 
circuit court to suspend proceedings under the orders of the 
chancellor, until the further order of this court. An order 
will now be entered in each case, commanding the clerk of 
the circuit court of the county, if either one of the petition- 
ers fails, before the 13th day of September next, to execute 
a new Official bond, in obedience to the order of the chancel- 
lor, on that day to certify such failure to the governor. 
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Waddill, Executor v. Weaver, Ad- 


ministrator. 
Rehearing under Section 2814 of Revised Code. 


1. Rehearing ; when not granted.—A rehearing in a court of law should 
be refused, when its purpose is to let in a mere formal or technical defence 
not affecting the merits; and relief should be granted only when its refusal 
would work substantial injustice, subjecting the petitioner to a liability 
which in equity and good conscience he ought not to bear. 

2. Same; what petition for must state——Where ignorance of facts consti- 
tuting the defence is relied on as an excuse for not making it before judg- 
ment, it must be shown by clear and explicit allegations that such ignorance 
was not due to any want of proper effort or care to ascertain the facts. Gen- 
eral allegations of diligence will not suffice. The efforts made to ascertain 
the existence of the defence, and all the facts in relation thereto, must be 
clearly and explicitly averred to enable the opposite party to take issue, and 
the court to judge whether they constitute a sufficient excuse. 


APPEAL from Circuit Court of Dallas. 
Tried before Hon. M. J. SAFFOLD. 


This was a petition for a rehearing under § 2814 of the 


Revised Code, filed by J. Cooper Waddill, as executor of 
William Waddill, on the 7th day of February, 1872, praying 
a supersedeas of a judgment rendered against him on the 9th 
day of December, 1871. 

It appears from the petition, amended petition, and ex- 
hibits that the administrators of P. J. Weaver, commenced 
suit on the 31st of October, 1867, against William Waddill, 
in the city court of Selma, on a promissory note made by 
him and others, payable on the 14th day of February, 1860, 
to Gardner and Wikoff, as executors of R. T. Gardner, de- 
ceased, or bearer. At the spring term, 1869, W. M. Wea- 
ver, administrator de bonis non, was made party plaintiff in- 
stead of the administrators in chief who had resigned, and 
the death of Wm. Waddill having been suggested at that 
term, scire facias issued to appellant and at the next term 
the cause was revived against him as executor, &c. On the 
7th of December, 1871, judgment by default was rendered 
against appellant. It does not appear that appellant’s testa- 
tor ever attempted any defence to the suit. 

Appellant alleges that “as soon as he learned that the suit 
was pending, he employed an attorney at law to make what- 
ever defence was necessary to protect the estate, and there- 
upon he and said attorney used all the diligence they could 
to make proper defense to said cause, but the makers of the 
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note sued on being all dead, as well as said P. J. Weaver, 
who had possession of the note, they were unable to learn 
the facts hereinafter stated, which constitute a good and 
meritorious defense to the action, but being unable to learn 
the facts, and supposing and believing that the note was the 
property of the estate of said Weaver, said attorney did not 
file any plea or enter any appearance ; that the note never 
was the property of the estate of said Weaver, but that it had 
always belonged to Ann P. Weaver, and that the attorneys 
who brought suit on it in favor of the administrators of P. J. 
Weaver did so by mistake, under the belief that it belonged 
to the estate of said P. J. Weaver; that appellant did not 
learn of said fact until the 20th of January, 1872, after said 
judgment by default, when the attorney learned of it by 
mere accident.” The petition also alleges that petitioner was 
prevented from making such defence by mistake, without 
fault on his part, and that but for such mistake he would 
have filed a proper plea and presented his defence. 

On the hearing the petition was demurred to, because it 
showed no meritorious defence; because it fails to show that 
the failure to make the defence was without fault on the part 
of the petitioner. The court sustained the demurrer, dissolved 
the supersedeas, and taxed the petitioner with costs; and 
hence this appeal. 


MorGAN, LAPSLEY & NELSON and J. N. HANEY, for ap- 
pellant. 


Pettus & DAWSON, contra. 


BRICKELL, C. J.—The purpose of the statute (R. C. § 
2814) authorizing the grant of rehearings in courts of law, 
after the close of the term, at which judgment was rendered, 
when a defendant has been prevented from making his de- 
fence by surprise, accident, mistake, or fraud, without fault 
on his part, was to furnish at law a less expensive and more 
summary remedy than that afforded by resort to a court of 
equity for relief. The case for which the statute provides is 
the case in which a court of equity intervenes. After judg- 
ment at law, a defendant having a meritorious defence avail- 
able at law, which without want of diligence on his part by 
the fraud of his adversary, or by surprise, mistake or acci- 
dent, he failed to interpose successfully, was and is entitled 
to relief in a court of equity. The fraud, surprise, accident 
or mistake, and the matter of defence, must be distinctly al- 
leged, and clearly proved, and due diligence must have been 
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exercised to discover and render it available before judg- 
ment, or a court of equity never arrests a judgment at law. 
French vy. Garner, Port. 549; Lee & Norton v. Ins. Bank 
Columbus, 2 Ala. 21; Stinnett v. Br. Bank Mobile, 9 Ala. 
120; Taliaferro v. Br. Bank Montgomery, 23 Ala. 755. In 
the numerous decisions which have been pronounced on this 
statute, this court has kept steadily in view the principles on 
which a court of equity proceeds in granting the relief the 
statute authorizes the court of law to grant. 2 Brick. Dig. 
278, §§ 334-65. 

If the petition disclosed a meritorious defence to the suit, 
in which judgment was rendered, it is wanting in every es- 
sential allegation of the diligence, which is exacted from a 
party who is to be declared without fault in not having 
made his defence available before judgment. The suit was 
instituted in the life of the testator of petitioner, on a prom- 
isory note. The testator made no defence to the suit, and so 
far as is disclosed by the petition, never contemplated mak- 
ing any. After his death, a scire facias to revive the suit, is- 
sued to and was served on the petitioners, who then, in the 
language of the petition, “employed an attorney at law to 
make whatever defence was necessary to protect said estate 
of William Waddill, deceased, and that thereupon said at- 
torney and this defendant used all the diligence they could 
to make proper defence to said cause ; but the makers of the 
note sued upon, all being dead, as well as said P. J. Wea- 
ver,” (the intestate of appellee,) “who had possession of said 
note, they were unable to learn the facts hereinafter stated, 
which is a good and meritorious defence to said suit.” The 


meritorious defence, is that one Ann P. Weaver, and not . 


the intestate of the appellee, was the real and _ beneficial 
owner of the note on which the suit is founded. The most 
favorable construction of the allegation of the petition which 
can be made for the petitioner, is that he was ignorant until 
after the judgment of the defence, he now interposes. There 


‘are cases in which a court has interposed to arrest a final 


judgment at law, because of a valid defence, of which the 
defendant was ignorant when the judgment was rendered. 
But in such cases it must be made to appear by direct and 
positive allegation of facts, not only that the ground of de- 
fence was unknown at the trial, but that the requisite knowl- 
edge could not have been obtained by the use of due dili- 
gence. McGrew v. Tombeckbee Bank, 5 Port. 547; 2 Lead Cases 
in Eq. 197. This does not appear from the petition filed by 
the appellant. True, it is alleged that he and the appellee 


labored under the common mistake that the note sued on 
Vou. um. 





al 




















1875. ] OF ALABAMA. 61 


[Waddill v. Weaver. ] 

was the property of appellee’s intestate, and that he and his 
attorney used all the diligence they could to make proper 
defence. {Such a general allegation of diligence cannot be 
received as disclosing a ground for the relief the statute af- 
fords, or as negativing a want of fault in not introducing 
the defence before judgment. ] It is not traversable, and is 
but the assertion of a conclusion of law and fact, founded as 
the pleader supposes, on facts resting within his knowledge, 
but which he does not disclose to the court, that it may be 
seen the conclusion is well founded. \ His adversary is not 
informed of the particular facts constituting the diligence, 
that he may controvert them if necessary. On such an alle- 
gation no relief should be granted in any case, and certainly 
a solemn judgment and the litigation it quiets, should not be 
opened. The party should have shown what diligence he 
exercised—what were the efforts he made to ascertain if 
there was a defence to the suit.] He was put on inquiry as to 
the plaintiff’s ownership of the note by the very character of 
thesuit. The plaintiffs intestate was not the payee of the 
note, nor had it been indorsed or assigned to him. His only 
claim of title was by transfer by delivery. Yet, so far as is 
shown, no inquiry as to his title was made. Ina short time 
after judgment, and after the suit had been pending for more 
than four years, it is discovered that a stranger to the suit is 
the real owner of the note. How the discovery was made, 
and what prevented it from being sooner made, we are not 
informed. Nor can we say if the diligence the judgment 
quickened had been previously employed, the discovery 
could not have been made in time for effectual defence. 
There was, so far as the petition shows, no impediment to the 
discovery of the fact at any time when proper efforts were 
made. It would wrest the statute from the beneficent pur- 
poses it was intended to accomplish, and pervert it into a 
cover for negligence, and an instrument of fraud, if on such 
allegations a court proceeding under it, should open a judg- 
ment rendered after full opportunity for defence. 

2. Nor should the petition have been entertained to let in 
adefence of the character averred. A rehearing under the 
statute should not be granted unless it appears that if the 
judgment is not opened, substantial injustice will be done— 
that the party applying for relief will be subjected to a lia- 
bility he ought not in equity and good conscience to bear. 
It ought not to be granted to let in mere technical or formal 
defences, not affecting the real merits of the case. It is not 
pretended the debt, on which the judgment is founded, is 
not just—that it was not contracted in good faith, on a val- 
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uable consideration, and is wholly unpaid. Nor is it pre- 
tended that before the judgment was rendered, the appellant 
or his testator had any notice or reason to believe it was not 
the property of the intestate of the appellee, nor that since 
any person has preferred any adverse claim to it. The 
whole ground of defence is, that the appellee had not the 
real, beneficial ownership of it, but that such ownership re- 
sides in another, who does not interpose any objection to the 
appellee’s collection of the judgment. If, on this application, 
the judgment should be opened and a recovery defeated, an 
action by the real owner would be barred by the statutes of 
non-claim, and of limitations. Thus, the appellant would 
be absolved from liability for an honest debt. The statute 
cannot be prostituted to such injustice. If the ownership of 
the debt does not reside in the appellee, the real owner can 
recover the money of him when he collects it, or if necessary, 
may arrest his collection of it and compel its payment direct- 
ly to himself. The appellant is in no danger of being com- 
pelled to pay the debt more than once. Not having notice 
before judgment that the appellee was not the owner of 
the note, the judgment will protect him against any liability 
to another. 
The judgment is affirmed. 


Daughdrill v. Helms, Administrator. 
Bill in Equity to enforce Vendors’ Lien. 


1. Demurrer ; when presumed to have been waived—Where a cause is 
submitted ‘‘for final decree on pleadings and proof,” and the parties proceed 
to trial without any mention being made of a demurrer incorporated in the 
— or any decree upon it—it will presumed that the demurrer was waiv- 
ed. 
2 Same; when defect assailed by, cured.—If a bill be demurrable for want 
of necessary parties defendant, and the defendant does not demur but shows in 
his answer that he is the only necessary or proper party defendant, the court 
below will not regard the defect, which is merely formal, and the appellate 
court will regard the bill as amended in that particular. 

8. Contract solvable in Confederate currency ; measure of recovery since the 
war.—On the 9th of February 1863, the purchaser, in part payment of lands, 
executed two notes payable on their face in dollars, but solvable in 
Confederate currency. These notes aggregating $1,500, matured December 
25th 1863. On February 9th, 1865, the purchaser sent to the administrator 
of the vendor, who had died in the meantime, $1,100 in Confederate curren- 
cy to be applied on payment of these notes. He alleged that he declined 
to receive it as a payment on the notes, but endorsed on the back of one of 
them, that he had received the amount in Confederate currency, as he said, 
merely as a memorandum that he had that much of the purchasers money, 
but made no effort to notify the purchaser of this, or to return his money. 
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In 1870 the administrator, de bonis non, filed a bill to subject the lands for 
the payment of the notes, and repudiating the payment credited on the note. 

eld :—Under the facts, it is equitable that the purchaser should be 
charged with the value, in present currency of the United States, of the notes 
when they matured, December 25th, 1863, and interest thereon until Febru- 
ary 9th, 1865, and should be credited for the payment made in Contederate 
currency on February 9th 1865, to the amount of its then value, in the present 
currency of the United States—and the balance thus struck with interest 
thereon from February 9th 1865, to the date of the decree, is the amount 
with which the purchaser is properly chargeable. 


APPEAL from Chancery Court of Cherokee. 

Heard before Hon. B. B. McCraw. 

The appellee Helms, as administrator de bonis non of the 
estate of John Howard deceased, filed this billon the 24th of 
August 1870, against the appellant, J. H. Daughdrill, to sub- 
ject to the payment of the purchase money, certain lands 
which Daughdrill had purchased from his intestate. 

The bill alleges that the lands were sold to Daughdrill 
and Crigler, about the 9th day of February 1863, for the 
sum of five thousand and five hundred dollars, and to secure 
a part of the price Daughdrill and Crigler executed two 
promissory notes, both reciting that they were given for land, 
dated February 9th 1863, and payable on the 23rd day of 
December following ; one for $1,000 and the other for $500; 
that on that day of the execution of the notes Daughdrill 
took a conveyance of the lands to himself alone; that on 
the 10th day of February 1865, Martin Hale the administra- 
tor in chief endorsed on the note for $1,000, that he had 
“received on it, eleven hundred dollars in Confederate 
money ;” that this credit was without authority, and did 
not amount to a payment; that both notes were due ; that 
Crigler’s residence was unknown, and since the execution of 
the notes he had been adjudged a bankrupt, wherefore he 
was not made a party. 

Daughdrill alone was made defendant, and an account 
prayed of what was due; that the same be decreed a lien 
on the lands, and that they be sold for its payment, Xe. 

Daughdrill, answered, admitting the purchase and convey- 
ance, but insisted that the price agreed on was five thousand 
dollars, payable in Confederate currency. He further alleg- 
ed that four thousand dollars of the purchase was paid in 
Confederate currency at the time, and that he executed the 
note for a thousand dollars for the remainder. He made the 
purchase for himself, but by authority of Crigler, who was 
his partner in some other matters, he signed the name of 
Crigler to the notes, as security. The note for $500, Daugh- 
drill asserts was given for cattle and provisions purchased 
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from said Howard, and was a separate and distinct matter 
from the purchase of the land, and that the recital in the 
note that it was given for “value received in lands,” was 
put in by mistake, by a third person who wrote out the 
notes. He asserts the validity of the payment in Confeder- 
ate currency to Howard’s administrator, and offers to pay in 
lawful money the amount due upon the $500 note given 
for the cattle and provisions. The answer alleges that 
the lands at the time of the purchase were worth from ten 
to twelve hundred dollars in lawful money, and that it was 
expressly understood and agreed that the notes were to be 
discharged by a payment in Confederate currency. 

Incorporated in the answer was a demurrer for want of 
equity ; for want of a foot note, and because complainant 
had a plain and adequate remedy at law. 

No notice appears to have been taken of this demurrer, 
and the record shows that the “cause was submitted for final 
decree on pleadings and proof,” set out in the note of testi- 
mony. 

Several witnesses were examined, and the evidence estab- 
lished that the price agreed on was fifty-five hundred dol- 
lars, to be discharged by payment in Confederate currency, 
and the preponderance of the evidence went to show that 
both the notes were given for the purchase-money, and 
not for the cattle and provisions bought of Howard as al- 
leged in the answer. 

Hale, the administrator to whom the payment in Confed- 
erate money was made, testified that he made the endorse- 
ment on the note as a memorandum merely that he had that 
amount of Daughdrill’s money, and not as a credit ; that 
the money was brought to him by his son, who insisted up- 
on his taking it as he was going away, and “as the times 
were squally” he made the memorandum on the note for the 
purposes stated. There is no evidence that Daughdrill was 
ever informed by the administrator, that he did not receive 
the Confederate money as a credit on the notes ; although it 
is inferrible from the testimony that they resided for some 
length of time afterwards in the same neighborhood. 

The chancellor decreed that complainant was entitled to 
the relief prayed, ordered a reference to the register to as- 
certain what the lands were worth in lawful money at the 
time of the sale; what amount of Confederate money was 
agreed to be paid for them, and what amount had been ac- 
tually paid in such currency. 

The register was directed to ascertain the sum due, by 
stating the account as follows :—“‘As the sum of currency 
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actually paid is to the sum agreed to be paid, so is the sum 
to which defendant is entitled as a credit, to the full amount 
of lawful money, which respondent should pay for the 
land.” 

The register reported that the amount agreed to be paid 
was $5,500 in Confederate currency, the amount in that cur- 
rency actually paid was $4,000 ; that the value of the land 
at the time of the sale was "$2,000 in lawful money, and up- 
on stating the account, as directed in the decree of reference, 
the respondent owed on the purchase-money, $545. 46 
with interest from the date of sale, amounting to $389.82, 
&e. 

The chancellor overruled objections to the register’s re- 
port, confirmed it, and decreed a sale of the lands, &e. 

It is now assigned as error that Daughdrill was not al- 
lowed a credit for the Confederate money paid Howard’s ad- 
ministrator ; that Crigler was not made defendant ; that the 
demurrer to the bill was not sustained, and that the final de- 
cree was erroneous. 


RIcE, CHILTON & JONES, for appellant. 
J. B. WALDEN, contra. 


MANNING, J.—The demurrer of defendant in this cause 
was filed with his answer; and the attention of the court 
appears not to have been directed to it. No judgment is 
thereupon rendered. The submission entry recites: ‘This 
day came the parties by their solicitors, and this cause is 
submitted for final decree on the pleadings and proof.” Then 
follows a note of the evidence offered on behalf of each par- 
ty. As nothing was said about the demurrer, and the par- 
ties proceeded to a trial, we must consider that the demur- 
rer was waived by defendant. Chapman v. Hamilton, 19 
Ala., 121. 

No objection was taken by demurrer, or in any other man- 
ner, so far as the record shows, to the omission to make 
Crigler a party defendant. And if there had been any such 
objection, after the answer of defendant Daughdrill was 
filed, it was evident that the latter was the only proper party 
to be sued ,—for he admits, what the bill charges, that the 
conveyance of the land was made by Howard to him alone, 
and then affirms that he was the sole purchaser of it ; that 
Crigler’s name was signed with his to the note, only because 
they were in some other matters, in partnership, with each 
other ; but that Crigler had no interest in the land. There- 
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fore, if necessary, the bill should have been amended, and 
it would be proper for us to consider it amended, so that the 
portion which alleges that Crigler was a joint purchaser of 
the land with Daughdrill be stricken out. The assignment 
of error, that Crigler, or his assignee in bankruptcy, should 
have been, and was not made a party defendant, is therefore 
not well made. Chapman v. Hamilton, supra; McMaken v. 
McMaken, 18 Ala., 576. 

The evidence preponderates in favor of complainant’s al- 
legations that the two notes set forth in the pleadings, were 
both given for part of the price of the land. The chancel- 
lor, therefore, did not err in charging it with a lien in favor 
of the vendor’s administrator for the payment of them. 

But the evidence conclusively proves that the sale of the 
land, during the war, was made for Confederate currency ; 
that a large partial payment of the price was then made in 
that currency, and that the notes then given for $1,000 and 
$500, respectively, with interest from their date, February 
9th 1863, payable on the 25th of December 1863, were ac- 
cording to the understanding of the parties, although not so 
expressed in the notes, to be discharged, with Confederate 
currency. 

The evidence shows, also, that defendant Daughdrill, sent 
to the administrator of Howard, Martin Hale, by a son of 
the latter, on the 10th of February 1865, $1,100 of Confed- 
erate Treasury notes, to be applied toward payment of his 
said notes to Howard; for which Hale made an endorsement 
on the $1,000 note as follows :—“‘Received on the within 
note eleven hundred dollars in Confederate money by the 
hands of Lewis F. Hale, this 10th February 1865,”—with- 
out signing it. 

At this date (as we know) Confederate treasury notes 
were so depreciated as to be of very little value ; the note on 
which the endorsement was made, was not expressly made 
payable in them ; and Martin Hale, whose deposition was 
taken, testifies that he did not receive the $1,100 of Con- 
federate treasury notes, as a payment on Daughdrill’s note ; 
that he refused to do so; but that Lewis F. Hale urged him 
to take them from him, and said he was going away ; and 
that he therefore, received them from said Lewis, (who was 
his son,) and made the endorsement on the note of Daugh- 
drill, only as a memorandum of the fact that he had re- 
ceived of Lewis F. Hale, that amount of Confederate notes 
that belonged to Daughdrill. 

If Hale took them only for the reason mentioned, and 
made the indorsement merely as such a memorandum, he 
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ought to have taken an early opportunity to inform the de- 
fendant of this, and to return the paper to him. He does 
not testify that he made any endeavor to do either. We 
think that Daughdrill ought, therefore, to be credited with 
the value of these notes at the time Hale received them. It 
was Daughdrill’s duty to pay his notes when they became 
due, December 25th 1863 ; and if instead of doing so then, 
he waited until Confederate currency became almost value- 
less, a court of equity may very well, under the circum- 
stances of this case, require that the loss by depreciation, 
fall upon him. 

Since it was his right, however, to pay with Confederate 
currency, his notes when they matured, December 25th, 
1863, the register ought to have been instructed to ascertain 
and report what was then the value in the present currency 
of the United States of $1,500 in Confederate treasury 
notes with interest to that day from February 9th, 1863, and 
to deduct from the amount of that sum and interest thereon 
from December 25th, 1863, to February 10th, 1865, the val- 
ue inthe present currency of the United States of $1,100 of 
Confederate treasury notes, and charge the defendant with 
the balance and interest thereon, from February 10th, 1865, 
to the date of the report; for the payment of which the 
land is chargeable with the vendor’s lien. 

The order overruling the exceptions to the master’s report, 
and so much of the prior decree as contains the instructions 
to the register as master, in this cause, are reversed, and 
the cause remanded to be proceeded in as hereinbefore indi- 
cated. 


McLendon v. Darden & Co. 


Action on Promissory Note. 


New trial ; when illegal order granting, not waived, and may be assigned 
as error.— Where a court, after the expiration of the term, vacates without 
warrant of law a judgment rendered by it, grants a new trial, restores the 
original case to the docket, and the plaintilf appears, objects to the proceed- 
ing and in oves to dismiss it, and--his objection being overruled—enters on a 
second trial in which judgment is rendered against him, he may appeal, and 
rest on the introduction of the case in the court below, by the grant of the 
new trial, as an error fatal to the judgment. 


APPEAL from Circuit Court of Chambers. 
Tried before Hon. LITTLEBERRY STRANGE. 
At the spring term, 1868, of the circuit court, McLendon,’ 
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the appellant, recovered judgment against the appellees, Dar- 
den & Co., for three hundred and thirty-seven dollars and 
eighty cents and costs. 

Execution, on this judgment, having been levied on prop- 
erty of appellees, they, on the 13th of February, 1869, ad- 
dressed a petition to the presiding judge (Hon. LITTLEBERRY 
STRANGE) praying an order to the sheriff to desist from all 
further proceedings under the execution ; that the judgment 
rendered be set aside, and a new trial be granted, and for 
general relief. 

The grounds of the application were, that the judgment 
was recovered on a note made by the petitioners for iron 
needed in ironing wagons to be used in the war against the 
United States; that appellees were government contractors 
for the Confederate States, and that the payee of the note 
who sold it to MeLendon knew this, and the purpose for 
which the iron was to be used, and that he participated in 
the purpose and design “to aid the war of the rebellion” in’ 
said transaction,—‘“‘wherefore the consideration of said note 
is illegal, ruinous and void, and the judgment rendered 
thereon is, or should be, declared void.” The judge, in va- 
cation, directed an order to the clerk to issue an order to the 
sheriff, commanding him forthwith to return the execution 
and await further proceedings of the court in term time. 
The application for new trial was continued until the fall 
term, 1870, when the appellant moved to dismiss the peti- 
tition, &c., on the grounds that it was not filed within four 
months after the rendition of the judgment; and if that mo- 
tion was overruled, then he demurred, because the petition 
went to matters behind the judgment, and there was nothing 
to show that the defence could not have been made _ before 
judgment. 

The court, on the ground that these objections « came too 
late, ov erruled them, quashed the execution, set aside the 


judgment, and reinstated the case on the docket for trial. A 


trial was had at the spring term, 1872, which resulted in a 
verdict for the defendants. The appellant reserved a bill of 
exceptions on the trial, and brings the case here by appeal. 
Among the errors assigned were rulings of the court be- 
low on the last trial, and that the court erred in overruling 
the motion to dismiss, and the demurrer to the petition, and 
in setting aside the judgment, and in granting a new trial. 


J. J. ROBINSON, for appellant. 


G. W. GuNN, contra. 
Vou. tm. 
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BRICKELL, C. J.—The proceeding in the circuit court 
by which a new trial was obtained, does not in any respect 
conform to, and can derive no support from the statutes, (R. 
C. §$ 2812-17). Nor are we aware of any statute under 
which it can be supported. After service of process, an ap- 
pearance, a trial by a jury, a verdict and judgment, upon a 
ground of defence to’ the suit, available before judgment, 
without an allegation of fraud, accident, mistake or surprise; 
indeed, without any excuse for not defending against the 
judgment, the circuit judge in vacation, near twelve months 
after judgment, entertains an application for a new trial or 
rehearing, supersedes and stays the execution of the judg- 
ment without bond and surety. In term time the application 
is heard, a new trial granted, the judgment vacated, and the 
original cause restored to the docket. Consistently with every 
fact stated in the petition or disclosed by the record, the de- 
fence preferred by the petition may have been the defence 
urged on the first trial, and which was unavailing to bar the 
action. The court had no power and no warrant in law for 
this proceeding. The judgment rendered was beyond its 
control. That judgment as it appears in the record, was 
without error, and irreversible in this court. 

It is insisted, however, that as the appellant appeared af- 
ter the court had made this order, and proceeded a second 
time to trial, he is now precluded from availing himself of 
the error of the court. If the appearance had been volun- 
tary, and without objection to the unauthorized action of the 
court, it may be, he would be considered as having con- 
sented, or waived all objection to the proceeding. Hair v. 
Moody, 9 Ala. 399; Byrd v. McDaniel, 26 Ala., 582. But 
he appears and objects to the proceeding, and submits a mo- 
tion to dismiss the application which is overruled. There is 
no room for a presumption of consent or waiver. It would 
have been probably more appropriate for the appellant to 
have applied to this court for a remedy to have arrested the 
vacation of the judgment he had obtained. Under repeated 
decisions of this court he could not have appealed from the 
order of the court granting the new trial, and vacating the 
judgment. Ketchum v. Dennis, 41 Ala. 183; Broyles v. Mad- 
= 43 Ala, 357; Callahan v. Lott, 42 Ala. 167; Carroll v. 

Vaughn, 48 Ala. 352. The order granting the new trial was 
interlocutory—the final judgment was the judgment pro- 
nounced on the subsequent trial of the original cause. Car- 
roll v. Vaughn, supra. When that judgment was rendered, 
adversely to the plaintiff, an error fatal to it, was the intro- 
duction of the cause into the court by the grant of the new 
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trial. That error is available on an appeal from the judg- 
ment. Otherwise, the circuit court by its wrongful action, 
could deprive parties to judgments of the legal rights the 
law attaches to them. The principle of the case of Steam- 
boat Empire v. Ala. Coal Mining Co., 29 Ala. 698, is applica- 
ble. In that case a defendant had moved to dismiss a suit 
for want of security for costs, and the motion was improperly 
overruled. After final judgment against him, he appealed 
to this court, assigning as error the refusal to dismiss the 
suit. That he could by mandamus have compelled the dis- 
missal was conceded, but the court declared the error was 
available on appeal, and fatal to the judgment. 

Without considering the matter of the bill of exceptions 
reserved on the last trial, the judgment of the circuit court 
must be reversed and the cause remanded, with instructions 
to the circuit court to set aside and annul the judgment, as 
having been improvidently granted, without authority of 
law, vacating the judgment rendered at the spring term, 
1868, and to dismiss the application made by appellees for a 
new trial. 


Government Street R. R. Co. v. Han- 
lon, pro ame. 


Action by Minor, by Next Friend, to recover Damages for 
Personal Injuries. 


1. Complaint in action to recover damages for personal injuries ; what 
need not allege —In an action againsta railroad company for injuries to the 
person, occasioned by its negligence, it is not necessary to aver that the 
plaintiff was in the exercise of reasonable care or without fault; these are 
matters of defence. 

2. Same; what treated as surplusage.—A complaint in such a case, if it 
contain averments embracing causes for which plaintiff may recover, is not 
demurrable because of averments of special damages, embracing causes as 
to which he is not entitled to recover; these latter averments may be treated 
as surplusage. ; 

3. Contributory negligence; general rule as to.—It is a general principle 
of law that one essentially contributing, by his own misconduct or negli- 
gence, amounting to want of ordinary care, to produce an injury, cannot re- 
cover of a wrong-doer, whose act is not wanton and intentional. 

4. Same; what qualification subject to.—This principle, however, is sub- 
ject to the qualification, that the party to whom it is sought to be applied 
must be capable of volition—capable of legal wrong. 

5. Same; when can not be set up to prevent recovery.—Where by negli- 
gence of an adult, injury results to a child of tender years, to whom judg- 
ment and discretion can not be imputed, and who is conclusively presumed 
incapable of their exercise, contributory negligence can not be set up to de- 
feat his right to recover. 
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6. Same.—Negligence on the part of the parent is not an available de- 
fence, to an action brought by a child against an adult, for injuries occa- 
sioned by his negligence. 

7. Judgment; when not arrested.—Judgment rendered on, and corres- 
ponding with the verdict, can not be arrested or set aside in this court, on 
the ground that it is for a greater amount than claimed in the complaint: 
when not previously objected to, in the court below. 


APPEAL from Circuit Court of Mobile. 

Tried before Hon. JOHN ELLIoTv. 

This was an action commenced on the first day of October, 
1869, by Edward Hanlon, a minor, by his father Charles 
Hanlon, as next friend, against the Government Street Rail- 
road Company, to recover damages for personal injuries to 
said Edward, alleged to have been occasioned by the negli- 
gence of the defendant, in running a car, drawn by animals, 
on defendant’s road. 

Charles Hanlon having died, Mary Hanlon, mother of 
said minor, was admitted and allowed to prosecute the suit 
as next friend, and leave was given to amend by filing addi- 
tional counts. 

The complaint as amended contained three counts, each 
claiming five thousand dollars damages. 

The first count averred that defendant owned and operated 
a street horse car railroad, on Government street, a public 
street of the city of Mobile, and that it became and was the 
duty of said company, to take needful and proper precau- 
tions to so run, and operate its cars and road as not to en- 
danger the safety of foot passengers, and to that end it was 
the duty of defendant to provide cars with good and suffi- 
cient brakes or machinery, to control the movements of its 
cars, and stop and check the same when necessary, and to 
have its cars run with due care, and to provide careful, dis- 
creet and competent drivers; that plaintiff was run over on 
the 31st day of March, 1869, by one of defendant’s cars 
while he was crossing Government street, at a public cross- 
ing—to-wit: where it is crossed by the intersection of Water 
street—whereby his foot and leg were crushed and mangled, 
and that from said injury he was sick a long time, suffering 
great pain of mind and body, and incurred great expense, to- 
wit five hundred dollars, and is permanently injured and 
crippled by said injuries, and that said injuries were occa- 
sioned and suffered by the gross negligence of defendant, in 
using and running on said road a car which was out of order, 
not having sufficient brakes or machinery to control the mo- 
tion of the car, and unfit to be so used and employed, and 
while said car was in charge of an incompetent, unskillful 
and ignorant driver,” wherefore plaintiff sues, &c. 
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The second count was similar to the first, except that it 
alleged “that Government street was an ancient and public 
highway, and that defendant conducted one of its cars in so 
careless and negligent a manner and with such want of pru- 
dence and care, and with such disregard of its duty towards 
passengers on foot upon and along said street, that plaintiff 
while crossing said street at a public crossing—the intersec- 
tion of Water street, another ancient and public highway— 
was by reason of such want of care and prudence, and disre- 
gard of the duty of defendant to foot passengers in said 
street, run over by one of defendant’s cars, whereby his leg 
was crushed,” &c., in consequence of which he suffered great 
pain and was permanently injured, &c., and put to great ex- 
pense for medical care, &c., to his damage, &c. 

The third count was similar to the second, and averred 
that plaintiff while on Government street, and near a public 
crossing, was knocked down and run over by one of defend- 
ant’s cars passing along said road, whereby his leg and foot 
were crushed, &c., and that said injuries were occasioned by 
the negligence of defendant, its servants and employees, 
without fault or negligence on plaintiffs part immediately 
contributing thereto,” wherefore he sues, &c. 

The following grounds were assigned, among others, for 
cause of demurrer to the first count: 

Ist. Because plaintiff was not entitled to an action for 
“expense incurred,” nor the value of time lost in conse- 
quence of the accident. 

2d. Because the count is argumentative and uncertain, 
claiming damages, but not specifically setting forth the par- 
ticular ground on which damages are claimed, but sets forth 
several supposed causes of action. 

3d. Because it is informal and insufficient. 

The second and third counts were demurred to, on the fol- 
lowing, among other, grounds: 

Ist. That they do not show any cause of action in plaintiff 
for expenses of nursing and medical attention. 

2d. That the counts are uncertain, and contain a mere reci- 
tal by way of averments of various facts which might have 
constituted a cause of action, if properly set forth, but which 
are not positively affirmed as grounds of action. 

3d. Because it is not shown that the plaintiff was without 
fault or negligence. 

These demurrers were overruled, and a trial had upon is- 
sues joined (but not disclosed by the record) on the 7th day 
of May, 1874, which resulted in a verdict and judgment for 
~~ plaintiff, for the sum of six thousand, eight hundred and 

Jou. II. 
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thirty dollars and forty-three cents. No objection appears 
to have been raised to this verdict inthe court below The 
defendant reserved a bill of exceptions and now brings the 
case here by appeal. 

The evidence showed that Edward Hanlon was about 
three and a half years old, when he received the injury com- 
plained of. He, in company with his brother, some two 
years older than himself, were on the track of the street rail- 
road on Government street, where it and the railroad were 
crossed by the public crossing at the intersection of Water 
street, when he was knocked down and run over by a “sweep- 
ing-car,” about five o’clock in the evening, and received in- 
juries to his leg and ankle which permanently disabled him. 
At the time of the accident, the two children were going from 
the south side to the north side of Government street, and 
were some seventy-five yards distant from their father’s resi- 
dence, in the city of Mobile. For what purpose the chil- 
dren went upon the street, and whether with, or without, 
the permission or knowledge of their parents, was not shown. 
Government street is one of the main thoroughfares of the 
city of Mobile, and about one hundred and forty-five feet 
wide. The defendants had operated their railroad with cars 
drawn by animals, on the street for a number of years, and 
where the accident occurred there was a down grade. The 
evidence introduced on behalf of the plaintiff tended to show, 
that the accident was the result of negligence on the part of 
the driver in going at too great speed and in not keeping a 
proper lookout, while the testimony on behalf of the defend- 
ant tended to establish that the car was run only at its usual 
rate of speed, was in good order, and driven by a compe- 
tent and prudent driver who was watchful, and did all he 
could to stop after perciving the children, and that this 
“sweeping” or “scraping” car was following some twenty 
feet behind a passenger car, for which reason the driver 
could not see plaintiff until it was too late to stop. 

The court of its own motion gave several written charges 
to the jury. The first instructed the jury that it was for 
them to determine whether the plaintiff was injured by the 
negligence of defendant, and to ascertain this they might 
look at the driver’s behavior, the condition of the car, the 
condition of the brakes, the position of the complainant, and 
other circumstances. 

The second charge instructed the jury, in substance, that 
it being admitted that the plaintiff was a minor, between 
three and four years of age, the negligence of his parents can 
not be imputed to him, and he is only bound to the exercise 
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of such discretion as is to be expected of one of his years, 
and if the jury find that the defendant was guilty of negli- 
gence or want of ordinary care, their verdict must be for the 
plaintiff. 

The third charge instructed the jury in case their verdict 
was for the plaintiff, that “they must assess the damages, and 
in assessing them, must take into consideration what would 
be adequate and just compensation to plaintiff for the injuries 
sustained by him, acting in a conscientious spirit.” 

The defendant excepted to the giving of each of these 
charges and requested several charges in writing, some of 
which were given and others refused. 

The charges refused asserted in substance : 

Ist. If plaintiff was of four years of age or less, living 
under the care of his parents, and when injured was on de- 
fendant’s track on Government street, unattended save by 
another child a year or two older, tke law presumes that neg- 
ligence of his parents contributed to the injury; and unless 
his presence is explained, the jury must find for the plain- 
tiff. 

2d. It is incumbent on the part of the infant plaintiff to 
show, that he was not on the railroad track through his pa- 
rent’s negligence. 

3d. The jury must find for the defendant if they believe 
that the negligence of plaintiffs parents contributed to the 
injury, and although defendant was guilty of negligence, yet 
if plaintiff, or those having him charge, were guilty of negli- 

ence, plaintiff could not recover. 

4th. If the plaintiffs parents permitted him to go ona 
frequented street where a railway is operated, unattended by 
some person of the years of discretion, this was prima facie 
evidence of negligence; and if while thus situated, the child 
was injured by one of defendant’s cars, through the negli- 

gence of a driver, the child’s situation, if unexplained, is 
evidence of such negligence that he can not maintain this ac- 
tion. 

The ruling upon the demurrers, the charges given by the 
court of its own motion, and the charges refused, and that 
the verdict gives damages exceeding those claimed in the 
complaint, are now assigned for error. 


THos. H. Herndon and P. J. PILLaNs, for appellant.— 
1. The court in the charges given, and by its refusal to give 
the charges asked by appellant, affirmed, as matter of lav. 
that plaintiff, on account of his tender years, could not be 
a charged with negligence, or be guilty of contribu- 
ob. Ll 
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tory negligence. That an infant may be guilty of negligence 
which will excuse one for an injury, or debar the infant’s 
right of action, is well settléd. 2i Alla. 675; 97 Eng. Com. 

Law 287; Tyler on Inf. and Coverture, 176. Whether the 
plaintiff was capable of negligence, was a pure question of 
fact for the jury. The charges given determined it as mat- 
ter of law, and were erroneous for that reason. 40 Cal. 
454; 104 Mass. 52; 36 Missouri 489; 19 Conn. 187. 

2. The weight of authority and reason are in favor of the 
proposition, that negligence of the parent or guardian of an 
infant, contributing to an injury received by him, can be 
imputed to the infant so as to bar his action. 21 Wenlell 
615; 9 Allen, 401; 38 New York; 36 Barbour, 384; 33 
Howard, 195; 100 Mass. 512; ; 28 Indiana, 573; 42 Illinois, 
174; 97 Eng. Com. Law, 287. Many of these cases hold 
that the mere fact of the child being on a populous street un- 
attended, is prima facie evidence of negligence on the part 
of the parent; while others hold that it is a question for the 
ury. 

‘ The opposite view is laid down more unqualifiedly by the 
Pennsylvania court than in any other State, but in later cases 
arising there, the doctrine of non-accountability is somewhat 
hesitatingly maintained. Wharton on Negligence, § 310 and 
note. An examination of the cases from other States, which 
are relied on by appellee, will show that the precise question 
here, was not raised or decided in them. The distinction is 
that if the infant was rightfully in the street, or at the place 
where the injury occurred, then if he was euilty of any neg- 
ligence, it is held that such negligence is not the negligence 
of the parent, but that of the child personally, and may be 
the result of childish “instinct,” and to be measured by his 
capacity. 

3. The decision in Drake v. Johnson & Seats, 49 Ala., and 
other cases, is not applicable to this case. In this case the 
verdict of the jury is not based on mathematical calculation, 
but is controlled by their discretion. The reason for the de- 
cision in the cases referred to is, that the verdict is errone- 
ous, is clear, and the judgment based on it is necessarily 
erroneous, wherefore the appellate court will not reverse, 
because the defendant might have had the correction in the 
court below, by motion for new trial. The granting of a 
new trial is within the discretion of the court below, and that 
discretion is not revisable. The motion for new trial is not 
a part of the record on appeal. The rule laid down in those 
cases leaves the defendant at the mercy of the jury, and gives 
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him no remedy unless the judge, in his discretion, sees fit to 
allow it. 


ALEXANDER MCKINstry, contra.—1. The charges given by 
the court were correct expositions of the law. 15 Wallace, 
402; 17 Wallace, 657; 29 Ala. 302; 30 Ala. 318; 26 Ala. 
203 : 38 _— York, 455; 31 Pa. State, 372; Wharton on 
Negligence, § 313; Shearman & Redfield on ‘Negligence, § 
48. And linen authorities sustain the refusal to give the 
charges requested by defendant. Even if some of these 
charges were improperly refused, the record shows that the 
case was fairly put to the jury, and the error could not have 
worked any prejudice to the defendant. 32 Ala. 108; 29 
Ala. 174. 

2. The complaint contained a substantial cause of action. 
No objection was taken to the verdict and judgment in the 
court below, and it is too late ny" raise the question here for 
the first time. Rev. Code, § 2811; 29 Ala. 473; 20 Ala. 
392; 18 Ala 472. 


BRICKELL, C. J.—The demurrers to the complaint, 
original and amended, were properly overruled. The action 
corresponds to the common law action of trespass on the 
ease, for the recovery of damages for personal injuries sus- 
tained by the plaintiff, in consequence of the negligence of 
the defendant and its servants. The injury the plaintiff suf- 
fered—the manner in which it was produced, and the negli- 
gence imputed to the defendant as its cause, are stated with 
sufficient certainty. Theallegation that the injury happened 
in consequence of the negligence of the defendant, implies 
that there was no negligence on the part of the plaintiff con- 
tributing to it. It was not necessary to aver specially that 
the plaintiff was in the exercise of reasonable care, or with- 
out fault, when the injury occurred. If on the evidence it 
appeared he was not, and the injury was attributable either 
wholly or in part, directly to such want of care, it was avail- 
able to the defendant under the general issue. Steele v. 
Burkhardt, 104 Mass. 59. Nor is the complaint demurrable, 
if it is conceded that some of the averments of special 
damage embrace causes for which he cannot recover, while 
other averments embrace causes for which he may recover. 
The averments of such causes could be stricken from the 
complaint, and it would still disclose a good cause of action. 
These averments are therefore mere surplusage, not affecting 
the sufficiency of the complaint. Perry v. Marsh, 25 Ala. 
659. 


Vou, Lil. 
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The questions whether the defendant had been guilty of the 
negligence alleged, and whether that negligence caused the 
injury of which the plaintiff complained, were properly sub- 
mitted to the jury. No objection is made to the instructions 
given by the court on this question. The errors assigned re- 
fer principally to the instructions given, or refused, respect- 
ing the negligence of the plaintiff himself, or of his parents, 
supposed to have contributed to the injury he sustained. 

The general principle, that although a defendant has been 
guilty of culpable fault or negligence, producing an injury, 
yet, if his act was not wanton and intentional, and if the 
plaintiff by his own misconduct or negligence amounting to 
a want of ordinary care, essentially contributed to produce 
the result, he cannot recover, is not controverted. The 
principle is applicable in all cases, where injuries to persons 
or property form the subject of inquiry. The reason on 
which it rests, as stated by Mr. Wharton, is, “that by the 
interposition of the plaintiff’s independent will, the casual 
connection between the defendant’s negligence and the injury 
is broken.” Law of Negligence, $300. In the adjudged 
cases, the reason most frequently assigned, is, that were the 
law otherwise, a plaintiff might compel compensation for his 
own wrong; and, being in fault, it is not possible to ascer- 
tain what proportion his fault bore to the fault of the de- 
fendant, or whether without his fault, injury would have been 
produced. Adopting either form of expressing the reason, 
involves that the plaintiff is capable of volition—capable of 
legal wrong. The principle is therefore accepted with the 
qualification, that the plaintiff to whom it is applied, is capa- 
ble of an independent will—cf legal wrong. Wharton, Law 
of Negligence, § 301. When the act or omission attributed 
to the plaintiff as contributing with the negligence of the 
defendant, in causing the injury, is the result of compulsion 
forced upon the plaintiff, it will not be viewed as the act cr 
omission of an independent will, debarring him from redress 
for the damage he may sustain. Ib. § 89. Ifa man under 
a sense of superior duty, so instantaneous, and of such a high 
and absorbing nature, as for the time renders him uncon- 
scious of impending danger, should voluntarily expose him- 
self to it, contributory negligence will not be imputed to 
him. In such case, the defendant must be regarded as the 
real and only author of the injury which may ensue. His 
want of ordinary care invoked the peril, giving rise to the 
high duty which must be discharged, even though it possibly 
involved the loss of life or limb to the plaintiff. The illus- 
tration is found in a recent case. Eckert v. L. I. R. R. Co., 
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43 N. Y. (4 Hand) 502. A man saw a little child three or 
four years of age, sitting or standing upon a railroad track, 
and a train of cars rapidly approaching. Seeing the child 
was in immediate danger of being crushed by the train, he > 
ran to it, and seizing it, threw it clear of the track, on ‘he 
opposite side from which he came, but continuing across the 
track himself he was stricken down by the locomotive or 
tender, and died in a few hours from the injuries he received. 
In an action by his administrator, against the railroad com- 
pany, it was insisted the deceased had voluntarily placed 
himself in the position in which he received the injury pro- 
ducing his death, and thereby contributed to it. It was held 
by the court, that under the circumstances it was the dut 
of the deceased to exercise his judgment as to whether he 
could probably save the child without serious injury to him- 
self. If, from the appearances he believed he could, it was 
not negligence to attempt to do so, although believing that 
possibly he might fail, and receive injury himself. Wharton, 
Law of Negligence, § 308. <A passenger, placed ina state 
of peril, by a carriei’s want of proper skill or care, having 
reasonable apprehension of immediate injury, leaps from a 
coach, though he thereby increases the peril, or causes the 
coach to upset, may recover for the injuries he suffers. It 
was the carrier’s fault that placed him in the peril, presenting 
as the only alternative of escaping injury, the leaping from 
the coach, and he would be in effect availing himself of his 
own wrong, if permitted to say, if the plaintiff had remained 
in the coach, the injury would not have occurred at all, or 
would have been less serious. Stokes v. Saltonstall, 13 Pet. 
181; Wharton, Law of Negligence, § 93. There are many 
cases ot self-injury done in fright, or by persons acting pre- 
cipitately, under sudden excitement, to which this general 
principle of concurring or contributory negligence has not 
been applied, to relieve from liability the author of the fright, 
or the excitement, though in its absence the principle would 
be applicable in its full force. Wharton, Law of Negli- 
gence, S§ 94, 95, 377. They rest on the principle that the 
plaintiff by the act of the defendant was temporarily irre- 
sponsible. Jor a like reason, persons deprived of their 
senses, as the deaf or blind, and persons of unsound mind, 
are without the operation of the principle. Ib. § 306, 7. 

It would seem to follow, that a child under the age of 
seven years, should be absolutely exempt from the operation 
of the principle. Thought, discretion, judgment or will 
cannot be legally imputable to him—he cannot be adjudged 


guilty and punished for crime. Bishop Crim. Law, § 461. 
Vou. LI, 
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Not having an “independent will’”—incapable of choosing be- 
tween the right and the wrong, between care and rashness, 

the creature of instinct and impulse, there is no ground on 
which to base negligence. From him duties to others are 
not exacted, while duties to him are recognized and compul- 
sorily enforced. Negligence has the same significance, 
whether applied to a defendant as creating a cause of action, 

or to a plaintiff in bar of an action for a redress of injuries. 

It is a breach of the duty owing by the one to the other, un- 
der the circumstances existing when an injury occurs. A 
defendant may be guilty of negligence, and of consequence 
a breach of duty. He who is subject to be affected by it, 
owes the duty of reasonable care, to avoid injury from it. If 
the public highway is negligently obstructed by one, another 
who is in its use may not cast himself on such obstructions, 
and recover damages from him who placed them there. Nor 
can he recover, if riding with great violence, and without 
ordinary care, he is injured by coming in contact with. them. 
The law imposes on him the duty of using common and or- 
dinary care to be in the right. Says Lord ELLENBOROUGH : 
“one person being in fault will not dispense with another 
using ordinary care for himself.” Butterfield v. Forrester, 
11 East 60. The party guilty of such obstructions could not 
exact from the blind man, who has been accustomed to pass 
the highway without danger and injury, care and diligence 
to avoid them. If to him injury ensued, it could not be an 
answer that they could have been seen, and easily passed 
around. Avoiding them by sight, is not a duty he can exact 
from the blind. Nor could he demand from the person of 
unsound mind, who is in the lawful use of the highway, any 
care in avoiding them. The duty rests only on him who is 
capable of appreciating, and avoiding injury from them. A 
child below the age of seven years, irresponsible, incapable 
of discretion, could as well be subjected to liability for negli- 
gence, as to permit one fully sui juris, by the imputation of 
negligence, to escape the responsibility of his own wrongful 
act. The child owes to him no duty, because incapable of 
performing it. Such is the doctrine of cases determined in 
courts of the highest authority. 

The case of Lynch v. Nerdin, 1 Ad. and Ell. 28, (41 Eng. 
Com. Law, 422), has been doubted in England, but has 
never been overruled, and has been accepted as a very just 
and sound exposition of the law by the courts generally of 
this country. The facts were that the defendant negligently 
left his horse and cart unattended:in the street. The plain- 
tiff, a child about seven years of age, got upon the cart in 
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play; another child incautiously led the horse on, and the 
plaintiff fell, was run over by the wheel and his leg broken, 
Though the plaintiff would, if of years of discretion, have 
been a trespasser in getting upon the cart, and though his 
wrongful act contributed to the injury he received, he was 
allowed to recover. The real cause of his injury was not his 
pursuing the natural instinct of a child, in amusing himself 
with the empty cart and abandoned horse, but it was the neg- 
ligence of the defendant in leaving his horse and cart unat- 
tended on the public street. A recent case in Minnesota, 
reported in the 11th number of the “Central Law Journal,” 
for the present year, is an illustration of the doctrine. A 
railway company built near its depot, in a small town, a 
turn-table, for the purpose of turning its engines. It was 
left unlocked and unguarded, and children were in the habit 
of playing upon it. While so playing with other children, 
the plaintiff, an infant about seven years of age, was injured, 
and it was held he was entitled to recover damages of the 
company. Their negligence in leaving the table unguarded 
and unlocked, so that children not conscious of the dangers 
they incurred, would be tempted to play with and on it, re- 
lieved the plaintiff from being regarded as a trespasser or 
contributing to his injury. Keep v. Milwaukee and Saint 
Paul Railway Company. True, this decision seems to pro- 
ceed on the hypothesis, that the plaintiff, a mere child, was 
lured by the defendant into the playing with the table, but it 
really rests on the plaintiff's want of volition and discretion. 
In Key v. Penn. R. R. Co., 65 Pa. 269, a child, nineteen 
months old, crawled on the track of a railroad, on the prem- 
ises of the company, and was injured by a train passing. 
Actual negligence of the company, or its servants, being 
shown, the incapacity of the child to know and avoid danger, 
was declared to shield it from responsibility for contributory 
negligence. In Whirley v. Whitman, 1 Head, (Tenn.) 610, 
a child, three or four years of age, going on the unenclosed 
premises of the defendant, and sustaining injury by meddling 
with machinery left unguarded, was declared entitled to re- 
covery for injuries he sustained. The court accepting Lord 
DENMAN’S definition of ordinary care, that it “must mean 
that degree of care which may reasonably be expected from 
a person in the plaintiff’s situation,” say, “to exact of the 
plaintiff a degree of caution and prudence, which he could 
not possibly be possessed of, would be an absurdity.” The 
supreme court of the United States have maintained this 
doctrine to the full extent necessary to support the plaintiff’s 
action. R. R. Co. v, Gladmon, 15 Wall. 401; R. RB. Co. v. 
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Stout, 17 Wall. 660. And while there is some conflict in 
the authorities, it seems to us it should be regarded as set- 
tled by the weight of authority in this country, that when a 
child of tender years, to whom judgment and discretion can- 
not be imputed, but who is conclusively presumed incapa- 
ble of their exercise, is injured by the negligence of an 
adult, that contributory negligence ‘shall not be considered 
as available in defence of his right to redress. Wharton, 
Law of Negligence, §§ 309-10. 

When the injury occurred, the plaintiff was three or four 
years of age—was attended by his brother but a year or two 
older. The place of the injury was one of the ancient and 
principal streets of the city of Mobile, which this court near 
forty years ago, declared the municipal authorities of the 
city could not, without the sanction of the legislative power 
of the State, obstruct, or render less commodious to the free 
passage of the citizen, by the erection of a market for public 
use and convenience. State v. Mayor and Aldermen, 5 Port. 
279. In the language of the common law, it is the King’s 
highway—a thoroughfare, a public passage for the King and 
all his subjects. The individual right of every citizen, no 
matter of what age or sex; whether sane or insane, lame or 
halt, blind, deaf or dumb ; to pass and repass on this high- 
way is of the same nature as his dominion over his own 
premises. So long as it is used as a highway, without preju- 
dice to the right of others to a similar use, the right of use 
is absolute and unqualified. The easement the “defendant 
enjoyed was subordinate to this paramount right of the citi- 
zen, and must have been used, so’as to narrow and cirecum- 
scribe it as little as possible. The plaintiff was lawfully on 
this highway—lawfully on that part of it devoted to the cross- 
ing of those on foot from the one side to the other. His 
presence there, in such use as he was capable of making of 
it, should have induced every mature person, to take greater 
care than he otherwise would have taken—a degree of care 
adapted to the plaintiff’s capacity to protect himself. Who- 
ever failed in this duty, if the failure resulted in injury to the 
plaintiff was guilty of actionable negligence. The defen- 
dant or its servants, should have exercised greater care in 
the running of its cars to avoid coming in contact with the 
plaintiff, than they would have exercised if an adult had 
been in the plaintiff’s position. Not observing it, they must 
be responsible for the injury resulting to the plaintiff. 

Whether the plaintiff and his brother had been by their 
parents sent on an errand, or were merely permitted to go 
into the street, for exercise or diversion, does not appear from 
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the testimony disclosed in the bill of exceptions, nor is it 
material in the view we take in this case. Whether negli- 
gence on the part of a parent in exposing an infant child to 
danger, will bar an action brought by the child, against him 
who negligently causes injury, is a question which has 
been the matter of frequent controversy in the courts of this 
country. The affirmative is maintained by the courts of 
Maine, Massachusetts, New York and Indiana, while the 
negative is supported by the courts of Connecticut, Min- 
nesota, NVisconsin, Ohio, Tennessee, ening Pennsylvania, 
and the supreme court of the United States. The authorities 
are collected in Wharton, on Law of Negligence, § 309 and 
312.\ The parent is entitled to the custody of the child, and 
the law demands from him a care, maintenance and protec- 
tion commensurate with his ability and the child’s wants. 
But we know of no principle of law, which will justify a 
denial of the child’s legal rights, because of the failure of 
the parent to extend to him the protection which the law 
demands. When the parent fails in this duty, there would 
seem to be greater reason for extending to the child a higher 
degree of civil protection. It is certain that under the law 
of this State, the parent cannot by any act, or omission, im- 
pair any right of property which the child may have. When 
the child sues to recover damage for a personal injury, the 
father cannot dismiss, release or compromise the suit. /saacs 

v. Boyd, 5, Port. 388. As he cannot exercise any authority 
over the suit, no act of his should be received in evidence to 
defeat it. Ifa child should be abandoned by his parents, 
thrown out as a mere waif on society, it is not possible it 
seems to us, that one who negligently ‘inflicts on it an injury, 
can be heard to invoke the parent’s crime, to shield himself 
from liability for wrong. It seems repulsive to our sense of 
justice, that because the parent is negligent of his child, 
others may with impunity, be equally negligent of its help- 
lessness, and equally indifferent to its necessities. The law 
may not compel active charity for the relief of the child, but 
it does shield him from positive wrong or neglect. Without 
inquiring therefore, whether negligence can be imputed to 
the parents of the plaintiff, because they permitted him to go 


into a crowded street of a populous city, unattended except 
by a brother not capable of protecting him, we do hold, that 


if it were negligence, it cannot be charged to the plaintiff or 
affect his right.of recovery in this case. The court did not 
err in any of the charges given, or in the refusal of charges 
requested. 
The statute declares, ‘‘no judgment can be arrested, an- 
Vou, Lim. 
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nulled, or set aside for any matter not previously objected to, 
if the complaint contains a substantial cause of action.” R. 
C. § 2811. The damages assessed by the jury exceed the 
amount claimed in the complaint, and the judgment pursues 
the verdict. No objection was taken in the court below to 
the rendition of judgment. The judgment pursues, and of 
necessity pursues the verdict. If there be error, it is in the 
verdict, and not in the judgment. An error in a verdict 
must be corrected by a motion for a new trial, or a motion 
to set it aside. No such motion appears to have been made 
in the court below, and cannot now be made here. To entertain 
it here would be in violation of the statute. 
The judgment is affirmed. 


Holland, Administrator, v. Barnes. 


Action on Promissory Note. 


1. Exception to admission of evidence ; certainty requisite.—A party ex- 
cepting to the admission of evidence must show that it was obnoxious to the 
objections made to it; if the matter appear at al! doubtful the ruling of the 
court below will be sustained. : 

2. Witness; impeachment of.—In impeaching a witness the proper in- 
quiry is as to the general character of the witness, not restricted as to truth 
and veracity; but an inquiry into the character of the witness for “chastity 
and virtue’’ is not permissible. f 

3. Injury; presumption of, from error.—Where a clear legal right to pro- 
pound an inquiry has been denied, allowing other witnesses to answer the 
question afterwards, will not cure the error, unless the appellate court can 
clearly see that the error could not have injured the party complaining of it- 

4. Charge of court, exception to; when not available.—A mere general 
exception to the charge of the court, consisting of separate and distinct 
propositions, cannot be sustained unless the charge is wrong as an entirety. 

5. Promissory note; when without consideration.—A promissory note 
given in consideration of services, already rendered the maker, for which 
the payee had already received the amount mutually agreed on between 
them, is a mere gratuity and without consideration. d ; x 

6. Same.—When a promissory note, based on an insufficient consideration, 
has been obtained from a person under the influence of liquor at the time of 
its execution, and enfeebled in mind and body by long continued disease 
and drunkenness, a presumption of fraud arises, which must be countervailed 
by proof of a fair consideration, and fair and honest dealing on the part of 
him who seeks to enforce payment of the note. 


APPEAL from City Court of Lee. 

Tried before Hon. JoHn M. CHILTON. 

Emaline Barnes, the appellee, brought suit against the ap- 
pellant Holland, to recover of him, as administrator, the 
amount of a note made by his intestate, Ingersoll. 

The evidence tended to show that at the time of the exe- 
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cution of the note, as well as up to the time of his death two 
years afterwards, Ingersoll was in feeble health, and his 
mental faculties so much impaired by drink that he was in- 
capable of making a contract. Appellee procured the exe- 
cution of the note in the absence of Ingersoll’s agent, and 
while only one person besides herself was present; Inger- 
soll being under the influence of liquor at the time. The 
appellee had been in his service as nurse for several years 
prior to the execution of the note. He had contracted to 
pay her ten dollars per month for her services, and the testi- 
mony went to show that she had been fully paid for these 
services when Ingersoll executed the note sued on. She tes- 
tified, however, that she had received only a small portion 
of the amount due her. 

During the progress of the trial the defendant introduced 
one Smith, for the purpose of impeaching Margaret Inger- 
soll, a witness for plaintiff, and asked ifhe knew “the general 
character of the witness in the neighborhood in w hich she 
lived, for chastity and virtue.” The court refused to allow 
the question to be answered, and defendant excepted. De- 
fendant then asked this witness “if he knew her general char- 
acter in the neighborhood in which she lived,” but the court 
sustained an objection to the question, and would not allow it 
to be answered, and defendant excepted. The bill of excep- 
tions then recites, that “defendant introduced five witnesses 
who testified that they knew the general character of said 
Margaret, in the neighborhood in which she resided, for 
truth and veracity, that it was not good, and trom their 
knowledge of her they would not believe her on oath,” &e. 

On the trial, plaintiff was introduced as a witness in her 
own behalf, and the defendant reserved exceptions to the 
ruling of the court in allowing her to answer certain ques- 
tions put toher. The opinion sets forth all the facts neces- 
sary to a proper understanding of these exceptions. 


The court gave a lengthy written charge, consisting of 


several distinct paragraphs, in relation to the burden of the 
proof, the consideration necessary to support the note, and 
the defence set up of incapacity to make the contract. To 
this charge the defendant excepted. 

The defendant requested the court to charge the jury: 

Ist. “If the services of the plaintiff had been rendered in 
pursuance of a fair contract, and had been fully paid for, any 
promise in writing made by deceased, after full payment and 
settlement, to pay thereafter an extra sum is not recoverable 
by suit.” 

2d. “If the jury believe, from the evidence, that the note 
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sued on was given for services as a domestic servant previ- 
ously rendered, and that said services had been rendered 
under a contract previously made to serve at ten dollars per 
month, and that they had been paid for previously to the 
date of the note, then the note is without consideration and 
the plaintiff can not recover.” 

3d. ‘When a note is taken from a person of weak intel- 
lect, and an habitual drunkard, under suspicious cireumstan- 
ces, it isa strong badge of fraud, if the plaintiff does not 
make out a fair case and a good consideration.” 

All of these charges were severally asked in writing and 
the court refused to give them, to which defendant duly ex- 
cepted. 

The rulings of the court to which exceptions were reserved, 
the charge given, and the refusal to charge as requested, are 
now assigned as error. 


G. W. Hooper, for appellant. 
SAMFORD & DOWDELL, contra. 


BRICKELL, C. J.—1. The appellee, who was plaintiff 
in the court below, was suing on a promissory note payable 
to her, made by the intestate of the appellant. Among other 
defences interposed, was the plea of payment. The appellant 
having proved the admission of the appellee that she had re- 
ceived from the intestate a check for one hundred dollars, on 
which she had obtained the money, all of which exept fifteen 
dollars, she had appropriated to her own use ;_ the oon 
was introduced as a witness on her own behalf, and wa 
asked if she got the money on the check, to which she an- 
swered affirmatively. She was then asked, if she paid the 
money to the person to whom it belonged, or if she kept it, 
or paid it tosome other person. She answered that she paid 
the money to the person to whom it belonged. Each ques- 
tion and answer was objected to, by the appellant, the objec- 
tion overruled, and an exception reserved. The specific 
ground of objection was, that the evidence was of transac- 
tions had with the intestate, of which the appellee was not 
competent to testify. If the first question and answer were 
subject to this objection, its admission was error without in- 
jury. It rather benefitted the appellant, because it was an 
admission by the appellee on oath, of the fact the appellant 
sought to establish, viz: the reception of the money on the 
check. There was no cross-examination of the appellee, 
showing the person to whom, or when she paid the money; 
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nor who she intended by the expression, that she paid the 
money tothe person to whom it belonged. It may be that 
she intended some else than the intestate. If some one else 
was intended, she was not testifying of a transaction with 
the intestate, and the evidence would not be subject to the 
particular objection which was made. AlJl doubt or uncer. 
tainty on this point could have been removed by a cross- 
examination, and the ground of objection distinctly pre- 
sented, if it appeared she was testifying she had paid the 
money to the intestate, or to some one else by his direction. 
As the question is now presented, we cannot see clearly that 
the evidence was of a transaction with the intestate, and of 
course cannot pronounce that it was obnoxious to the objec- 
tion taken. A bill of exceptions must clearly and affirma- 
tively show the error of which complaint is made. If the 
party excepting will not so frame it, that the appellate court 
eannot without making intendments, or indulging presump- 
tions in his favor, see that an error to his prejudice has in- 
tervened, the judgment of the primary court must stand. 
Or, if he will not elicit the facts fully, so that the primary court 
ean intelligibly pass upon his objections to evidence, he can- 
not complain that his objections are not sustained. 

2. The appellant to impeach a witness who had testified 
for the appellee, introduced a witness of whom he proposed 
to inquire as to the general character of the appellee’s wit- 
ness for chastity and virtue in the neighborhood in which 
she resided. To this question the appellee objected, and the 
objection was sustained. There is much conflict of opinion 
among text writers, and in judicial decisions, as to the mode 
of examining into the character of a witness sought to be 
impeached. Many authorities hold that the inquiry must be 
limited to the character of the witness for truth and vera- 
city. Others assert the inquiry involves the entire moral 
character of the witness whose credit is impeached, and his 
estimation in society, and that the proper question to be pro- 
pounded to the impeaching witness is, whether he knows his 
general reputation. No review of these authorities, or dis- 
cussion of the reasoning on which they rest is necessary. 
The question is settled in this State, by the decision in Ward 
v. State, 28 Ala. 53, in which after an examination and cita- 
tion of the principal authorities, a majority of the court 
ruled, the proper inquiry was as to the general character of 
the witness, not restricted as to truth and veracity; RICE, C. J. 
saying, “it is certainly unjust, that a witness who has made 
no general character as to truth, but whose general char- 
acter is notoriously bad and infamous, should be protected by 
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any such restriction as is now under discussion, and be 
ther ‘eby enabled to obtain equal credit with a man of unsul- 
lied general character.” The decision was reaffirmed in 
DeKalb County v. Smith, 47 Ala. 407. All the authorities 
concur that the examination must be confined to the general 
reputation of the witness. Inquiry as to particular immoral 
conduct, or a want of virtue in any one particular, is not al- 
lowable. Departures from the line of rectitude, often re- 
peated, tend to impair the moral sense, and may lessen the 
obligation to speak or act the truth; vet individuals 
differ widely in this respect. Some are more abandoned, and 
less reliable than others, and until general character is lost, 
and confidence in moral integrity destroy ed, among those to 
whom the individual is know n, it would be unsafe to indulge 
inquiries as to the want of moral character in regard to any 
particular duty. A notorious want of chastity in a female 
would assuredly blight her general reputation, and destroy 
all confidence in her virtue in any respect. The bad char- 
acter she would certainly obtain, could be then given in evi- 
dence to impeach her, but not the cause producing it. If an 
inquiry as to the cause should be indulged, it would be often 
interminable. There would be but little security for wit- 
nesses, who are not supposed to be prepared to defend against 
assaults upon their general reputation as to particular con- 
duct, but to defend their reputation in its entirety. Morse v. 
Prince, 4. Ver. 283; State v. Smith, 7 Ib. 142; Spears v. 
For rest, 15 Ib. 437 ; Commonwealth v. Cushing, 11 Mete. 
538, The i inquiry ¢ as to the general character of the witness 
was proper, and the court erred in not allowing it. Nor, 
does the fact that five other witnesses who were in- 
quired of as to the general character of the witness for truth 
and veracity, pronounced it bad, and that from it, she was 
not entitled to credit, cure the error in the exclusion of the 
evidence, or convert it into error without injury. When 
error is shown, the presumption of injury arises, and must 
be clearly repelled, before an appellate court will regard it as 
cured. Though it may appear to us that any answer which 
could have been made to the question disallowed, would have 
added but little, if any force to the testimony of the other 
impeaching witnesses, yet, we cannot know what effect it 
would have had on the minds of the jury. It was the clear 
legal right of the appellant to propound the inquiry, and all 
speculation as to the quantum of injury ke has sustained by 
its denial, is unsafe. 

3. The court gave a lengthy charge to the jury, to which a 
general exception was reserved. The charge certainly asserts 
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several correct legal propositions arising out of the evidence. 
The exception is directed as well against these propositions, 
as against any other parts of the charge. Unless it was main- 
tained as well to these propositions, as to others supposed to 
be erroneous, we would be compelled to do for the appellant, 
what he would not do for himself, to analyze the charge, and if 
error is found in it, to direct his exception to the error. 
That was his duty which he cannot devolve on this court. 
If there be error in the charge, and the attention of the 
court had been called to it by an exception, it could then 
have been corrected. Or, the appellee may have deemed the 
charge in the respect singled out as erroneous, not impor- 
tant to a recovery, and have waived it. The appellant can- 
not by a general exception of this character deprive the 
court of the power of correcting an error, into which it may 
have fallen by inadvertence, nor his adversary of the right 
to waive it, rather than incur the hazards of a reversal. No 
such general exception can be supported unless the charge as 
a whole is erroneous. 

4. The first and second charges requested by the appel- 
lant, assert in effect the same proposition, and the court erred 
in refusing to give them. A consideration wholly past and ex- 
ecuted, will not support a promise. There is no element of 
detriment to the promissee, or of benefit to the promisor. If 
the note was given in consideration of antecedent services 
rendered the intestate by the appellee, and he had paid her 
for such services, the amount he had agreed to pay, and she 
had agreed to receive for them, or if there was no special 
agreement as to the amount he should pay, an amount she 
was willing to receive and had received for them, a subse- 
quent promise to pay a greater sum is gratuitous, and whether 
resting in parol, or reduced to writing in the form of a 
promissory note, is incapable of enforcement by suit at law. 
1 Pars. on Con. 427. Shaw v. Boyd, 1st St. & Port. 83. 

5. The third charge requested should have been given. 
When evidence is given that on an insufficient consideration, 
a promissory note has been obtained from a person enfeebled 
in body and mind by disease, and long continued drunken- 
ness, and who at its execution is under the influence of 
liquor, a presumption of fraud arises, which must be coun- 
tervailed by evidence of a fair consideration, and fair and 
honest dealing on the part of him who claims the note as a 
valid contract. Hale vy. Brown, 11 Ala., 87. 

For the errors pointed out the judgment is reversed and 
the cause remanded. 
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Smyley, Administrator, v. Reese e¢ al. 


Final Settlement of Decedent’s Estate. 


1. Wife; funeral expenses of ; not chargeable against her statutory estate.— 
Our statutes creating the wife’s statutory estate, do not absolve the husband 
from his common law cbligation to provide suitable sepulture for the wife, 
and he is not entitled to any credit, on the settlement of his administration 
of her estate, for such expenditures. 

2. Same.—Whether the husband who had not ability to bury the wife, in 
a manner corresponding to her condition and fortune, should not be allowed 
to claim suitable funeral expenses out of her estate, is a question not pre- 
sented in this case, and not affected by this decision. 

8. Counsel ; employment of, by administrators ——Under our system, exec- 
utors and administrators are entitled to the advice and aid of counsel, in 
most matters connected with the discharge of their duties, whether involved 
in litigation or not; and this is especially true of partial and final settle- 
ments. 

4. Same; when administrator should be allowed credit for fees, paid to.— 
Where such services are obtained by the administrator, in good faith, for his 
own protection, and not to antagonize the heirs or gain a personal advantage 
in opposition to his duty as trustee, he should be allowed counsel fees, it 
fair and reasonable, when gauged by the value of the estate and the services 
rendered. 

5. Same; when credit for, properly disallowed.—-Where exceptions are 
sustained to several items of credit claimed by an administrator, and as to 
which he had acted improperly and negligently, a credit should not be al- 
lowed him for the entire compensation paid to counsel for services rendered 
in the — and if mr a claim is presented in solido, it is properly 
rejected. 

6. Same.—In such a case, the administrator is entitled to an allowance of 
reasonable counsel fees, only for such services as he was entitled to have, 
whether engaged in litigation or not, and for resisting exceptions to items, 
as to which he had acted in good faith, and was without fault. 

7. Gift by wife to husband; what necessary to uphold.—A gift by the wife 
to the husband, of money constituting a part of the corpus of her statutory 
separate estate,—if it can be made otherwise than by will—can not be sus- 
tained, unless shown by the clearest evidence not to have been tainted 
by the influence growing out of the relation of trustee and cestui que trust, 
and that it was such as could be prudently made, and one which the trustee 
could conscientiously have permitted, if made to another for whom the wife 
entertained an affection. 

8. Probate court ; jurisdiction of.—The probate court has jurisdiction, on 
the husband’s settlement of his administration of the wife’s estate, to charge 
him with the corpus of the wife’s statutory estate, received by him, during 
her life, as her statutory trustee. 

9. Hire of wife's slaves ; when proper charge against husband.—The hus- 
band is properly chargeable, on settlement of his administration, with the 
hire of the wite’s slaves, remaining in his service after her death. 

10. Administrator ; when properly chargeable for failure to collect debts.— 
An administrator is properly charged with the amount of a debt due the es- 
tate, and which he failed to collect, although he had ample time and oppor- 
tunity, before the debtor became insolvent. 

11. Same; what interest chargeable with.—An administrator is chargeable 
with interest »n receipts until disbursed, uniess he discharges himself by 
oath that he has not used the funds, and with the interest, as well as 
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principal, of debts which he negligently failed to collect ; and this liability 
for interest is hot affected by the intervention of the late war. 
12. Same; when not error to tax costs against, personally.—It is not error 
to tax the administrator personally, with costs of contest over items of credit, 
as to which he was at fault, and which the court disallowed. 


APPEAL from Probate Court of Dallas. 

The appellant, D. C. Smyley, married Elizabeth H. Reese, 
in November 1858. She died intestate in March following, 
her husband and several brothers, who were her only heirs 
at law, surviving her. In May 1859, the appellant was ap- 
pointed administrator of her estate, which consisted of per- 
sonal property valued at about $20,000. He made partial 
settlements in April 1867, and June 1870, and made final 
settlement in the probate court, on the 23rd day of July 
1873. 

The court having disallowed various items of credit 
claimed by him, and charged him with various amounts, on 
motion of the contestants, he reserved a bill of exceptions, 
and brings the case here by appeal. 

Appellant was examined as a witness in his own behalf and 
also in behalf of the contestants. His testimony and the 
other evidence introduced, established the following state 
of facts : 

At the time of the marriage, said Elizabeth had not re- 
ceived her distributive share of her deceased father’s estate, 
which was in the hands of her guardian, T. M. Williams. 

Shortly after the marriage, her slaves were delivered to 
appellant, who had them employed, on his plantation, in 
preparing to plant crops and in cultivating those already 
planted, at the time of the wife’s death, and he kept them 
for the remainder of the year, for which period the court 
charged him with their hire. 

A few weeks after the marriage, appellant received 
a thousand dollars from Williams, the wife’s guardian. Ap- 
pellant and his wife had just returned from a trip to New 
Orleans, and she said to him, at the time he received the 
money, “‘take this, and pay the expenses of our trip.”” None 
of this money was on hand at the time of the wife’s death, 
and it had not been invested in property, “but had been 
spent between him and his wife.” Appellant claimed that 
this sum was a gift by the wife to him, and that he was not 
liable to account for it; but the court required him to account 
for it, with interest from the date of the wife’s death. 

In December 1859 appellant obtained an order for distri- 
bution of the estate, including negroes, and received his 
share ; but it being impossible to fairly allot the remaining 
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negroes, among those entitled to share in the distribution, he 
obtained an order of sale. The sale was made on the 19th 
of January 1860, on a credit until January Ist, 1861, with 
interest from date, Smyley becoming purchaser of some of 
the negroes for the sum of $3,225. On the final settlement, 
Smyley claimed a credit for interest charged against him on 
this sum, between the Ist of February 1861, and the Ist 
day of February 1865; but the court disallowed this, and on 
motion of contestants, charged appellant with the amount 
of his purchase, and interest thereon, until the Ist day of 
January 1861, and with interest on the sum thus obtained 
from that date. The administrator excepted to this, “be- 
cause it compounded the interest on said purchase.” 

Williams was appointed guardian of Mrs. Reese on Octo- 
ber 26th, 1856, before her marriage. Appellant took no 
steps to compel him to a_ settlement before the com- 
mencement of the late war. Once before the war, and once 
after the war, appellant asked him to make a settle- 
ment, but each time he stated “that he could not do it, be- 
cause he had some assets of his ward which he could not 
collect without suit.” Before the war Williams “was con- 
sidered good for small amounts,” and both of his sureties 
were good and solvent, but became insolvent in 1865 or 
1866 by the results of the late war. Appellant after the 
war, and in July 1867, obtained a decree against Williams 
and his sureties. When these proceedings were commenced, 
is not shown. By reason of the insolvency of Williams and 
his sureties, appellant obtained only a partial satisfaction of 
the decree, and, on motion of contestants, the court charged 
him with the uncollected balance. 

Smyley claimed credit of $175, funeral expenses of the wife 
paid by him, and also $500 paid by him for a monument 
erected over her grave, by his direction. The funeral ex- 
penses and monument were suitable to the estate and condi- 
tion in life of the deceased, and Smyley acted in entire good 
faith in paying these amounts. There was no evidence as to 
the husband’s means or condition at the time of the wife’s 
death. The court refused to allow a credit for these items. 
On a partial settlement made in 1867 appellant employed a 
competent attorney, to aid and advise him in making the set- 
tlement, and paid for such services the sum of $250. On 
this partial settlement, no objections appear to have been 
filed to his accounts. According to the settlement then had, 
he had received assets of the estate amounting to $8,687, 
and had made disbursements, and was entitled to credits 
amounting to $8,228.78, leaving a small balance in his 
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hands. In this account appellant was allowed credits for 
$2,200 invested in Confederate bonds, at various times be- 
tween April 1863 and March 1864, also for the items for 
funeral expenses and the monument, and for the amount paid 
his attorneys on that settlement. 

On the final settlement the credits claimed for Confederate 
money were withdrawn, and the court, holding that the 
amounts charged in the administrator’s account of April 
1867, consisted of the proceeds of property sold for divis- 
ion, the husband having received his half, were improperly 
placed on the debit side of the general account of the ad- 
ministrator, and ordered them stricken out, and also struck 
out credits for notes given by distributees for the share of 
property, purchased — at the sales, &c., without disturbing 
items of credit, allowed in that account, for commissions, 
&e. 

The administrator testified that he employed the attorney 
to aid and advise him in the partial settlement, in good 
faith ; “that his attorney then advised him that he was enti- 
tled toa credit for the investment in Confederate money ; 
that he was not chargeable with the $1,000 given him by his 
wife before her death; that he had given his attorney a 
memorandum of matters omitted with which he was charge- 
able, and that he had acted throughout all these matters in 
perfect good faith.” 

On motion of the contestants the court refused to allow a 
credit for the amount paid for attorney’s fees on partial 
settlement, and also the amount paid for services of attorneys 
on the final settlement. The value of the services and rea- 
sonableness of the sums paid, were admitted, but it was de- 
nied that they constituted a proper charge against the estate. 

On the final settlement the contestants moved to strike 
out or reduce items of credit, as to fourteen different matters 
in which the court sustained them. They also made three 
motions to charge appellant with various items, which the 
court overruled, and several like motions which were with- 
drawn. The administrator moved to be allowed various 
credits, some of which were allowed and others refused. 

The court charged the administrator with the value of a 
horse sold by him; as the evidence in regard to this was not 
fully set out in the bill of exceptions, this court did not pass 
upon the question. 

The court ordered that ‘all costs of the administration, 
which accrued prior and up to the contest on the final 
settlement, be paid by the administrator, and allowed as a 
credit on his final settlement ; but that all costs caused by 
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the contest in relation to items, as claimed and charged by 
the said administrator, which have been reduced and not al- 
lowed, and withdrawn by the administrator before the decis- 
ion of the court, be paid by said D. C. Smyley, adminis- 
trator, &e., for which execution may issue.” 

The administrator duly excepted to the rulings of the 
court below, and here assigns for error : 

1. Refusal to allow credit for the attorney’s fees paid on 
partial settlement. 

2. Not allowing credit for amount paid for attorney’s fees 
on final settlement. 

3. Charging appellant with the $1,000 given to him by 
the wife during her life. 

4. Not allowing credit for funeral expenses paid by the 
administrator, and amount paid for the monument. 

5. Charging appellant with the hire of the negroes 
for the remainder of the year after the death of his in- 
testate. 

6. Charging appellant with the uncollected balance due 
on the decree against the guardian of the intestate. 

7. Not allowing credit for interest during period from 
February Ist, 1861, to February Ist, 1865, on debt due by 
appellant for purchase of negroes. 

8. Charging appellant with the amount of purchase 
of slaves and interest to January Ist, 1861, and interest 
on that sum thereafter. 

9. Taxing the administrator personally with the costs 
accruing after the contest commenced. 


Perrus & Dawson, for appellant.—The amounts paid for 
funeral expenses and the monument should have been al- 
lowed. They were suitable in every respect. Ordinarily 
such charges constitute a preferred claim against the dece- 
dent’s estate. At common law the husband was generally 
bound to pay the funeral expenses of the wife, but is not the 
marrow of the rule founded on fact that all her personal 
property received by him became his property by virtue of 
the marriage? See Gregory v. Lockyear, 6 Maddock’s Chan- 
cery, 90, where the husband was repaid out of the wife’s 
estate funeral expenses paid by him. 

2. The attorneys fees paid on the partial and final settle- 
ment should have been allowed. It is shown that they were 
reasonable, and necessary for the guidance and protection of 
the administration. 24 Ala. 250; 24 Ala. 295; 33 Ala. 214; 
35 Ala. 442; 41 Ala. 604. 

3. The probate court had no jurisdiction on appellant’s 
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settlement of his administration of the wife’s estate, to deal 
with transactions occurring during the life of the wife. This 
might have been proper enough if the husband had been set- 
tling his trusteeship in a court of chancery. This was an 
attempt to settle his trusteeship in the court of probate. As 
he was both trustee and administrator the probate court had 
not jurisdiction to settle the trusteeship. Carswell v. Spence, 
44 Ala. 205; Hays v. Cockrell, 41 Ala. 75. 

4. Appellant should not have been charged with the hire 
of the slaves. 37 Ala. 518; 33 Ala. 160, and authorities in 
dissenting opinion of WALKER, C. J., in Hays v. Cockrell, 
41 Ala. 88. 

5. It was error to charge appellant with the uncollected 
balance on the decree against Williams. The facts proved 
do not establish such negligence as authorizes the debt to be 
charged against the administrator. 43 Ala. 109; 15 Ala. 
328; 41 Ala.604. The proof should have gone further than 
to establish the mere failure to collect the debt. It should 
have been shown that by due diligence the debt could have 
been collected, 

6. No part of the costs should have been charged against 
the administrator on the final settlement. The record shows 
that the settlement was contested with determination ; that 
many items sought to be charged against him were not al- 
lowed, and that he was credited with several items against 
the objections of the contestants. It is also shown that he 
delivered to the contestants some articles which he might 
have retained, 38 Ala. 695. 

7. As to allowance of interest, see Brown v. Hiatt, 15 
Wallace, 177. The principle upon which that decision is 
based, might well be applied to the condition of things ex- 
isting here during the war. It was impossible to pay, ex- 
cept in worthless funds, and the law forbade payment of trust 
funds in anything but lawful money. 


STONE & CLOPTON, contra.—1. At common law the hus- 
band was bound to pay the wife’s funeral expenses. Schou- 
ler’s Domestic Relations, 166; Bradshaw v. Beard, 12 Eng. 
C. B. (New Series) 344. Our statutes, creating the wife’s 
statutory estate, have not absolved the husband from this 
common law duty. The case of Gregory v. Lockycar, cited 
by appellant, is so briefly reported that the precise principle 
on which the decision is put cannot be definitely ascertained. 
In that case the Vice Chancellor “expressed doubts whether 
the husband has the right to throw the wife’s funeral expen- 
ses upon her separate estate,” which greatly weakens, if it 
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does not destroy the case as authority. In Bertie v. Lord 
Chesterfield, 9 Modern, 31, the opposite doctrine is asserted. 
These decisions were both made in reference to contract sep- 
arate estates, over which the wife has much greater power 
than she has under our statutes. The best rule, in these 
cases, is that which governs in the matter of maintenance by 
a father of his infant offspring. It is only when the father 
is without means that the maintenance of the child will be 
cast on his own fortune. 34 Ala. 15. Ex parte Boaz, 31 
Ala. 425. This rule applies to the maintenance of the wife 
32 Ala. 227; 24 Ala. 337. 

2. The court did not err in not allowing credit for the at- 
torney’s fees. The record shows that on the partial settle- 
ment the services rendered were not for the benefit of the 
estate, but for the individual gain of the administrator, an- 
tagonistic to the interests and rights of the distributees. 
Many of the items allowed on that settlement upon which 
the administrator advised with counsel, were improper—as 
for example the credits for Confederate money. Much of 
the litigation on the final settlement was provoked by the 
administrator’s own w rong and negligence. Besides, as to 
many items the administrator was defeated. The compen- 
sation claimed is for all the services, without distinguishing 
or separating the items. 32 Ala. 231; 39 Ala. 716; 38 Ala. 
695 ; 16 Ala. 221. 

The husband was properly charged with the money 
Manel as a gift. No authority can be found sustaining such 
a claim, under the facts shown by the record. 

4. On the wife’s death the husband’s trusteeship ceased, 
and he is liable to account only for the corpus of the estate. 
This can be compelled only in a court of law. The husband 
owing the debt, and being the administrator entitled to re- 
ceive it, the obligation to pay and the right to receive being 
in the same person, the law operates a payment. The prin- 
= decided in Hays vy. Cockrell, has no application here. 

The hire of the slaves was properly charged. Hays v. 

Cockrell 41 Ala. 75. 

6. It is clear from the proof that appellant could have 
collected the decree against Williams, and he was properly 
charged with the balance due on it. Harris v. Parker, 41 
Ala. 604. 

7. There is nothing in the objection that the administra- 
tor was charged with compound interest on the purchase of 


slaves, 42 Ala. 225; 23 Ala. 544. 
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BRICKELL, C. J.—1. The statutes creating the separate 
estates of married women, deprive the husband of rights 
which would have accrued, and could have been asserted at 
common law. They do not absolve him from the duties the 
common law imposes. Rogers v. Boyd, 35 Ala. 175. The 
common law compelled him to maintain his wife—to supply 
her with necessaries suitable to her situation, and corres- 
ponding with his social position, and the degree of his for- 
tune. If the husband neglects this duty the wife may on 
his credit, against his will, obtain necessaries, and he will be 
liable for them. In such case she is presumed to have au- 
thority to bind him, but the presumption is made only to 
enforce a performance of the duty. Schouler’s Dom. Rel., 
85; 2 Kent. 128; Tyleron Inf. and Cov., 340. This duty of 
the husband did not arise from, nor was it solely dependent 
on, the common law principle, that marriage was a gift to 
the husband of the wife’s estate—that he thereby became 
vested with an ownership qualified or absolute, of her prop- 
erty, and rights of property. The duty was as obligatory on 
the husband, to whom the wife brought no portion, as on 
him who had received the largest fortune. It was a conse- 
quence of the merger of the legal existence of the wife, in 
that of the husband. The marriage relation contemplates 
that the husband and wife shall live together, and “the 
power of umpire must be placed in the hands of the one or 
the other of them,” This power, which is the power to rule 
the household, is committed to the husband. The wife is in 
subjection to, and dependent on, the husband; and from 
this subjection and dependence springs the duty to maintain 
her; as from the same relation of subjection and dependence 
arises the duty of maintaining the offspring of the marriage. 
The common law permitted parties entering into the mar- 
riage relation, to separate the wife’s property from the hus- 
band’s, and by contract to exclude the rights the husband 
would have otherwise acquired therein. From a separate 
estate thus created, the wife was not compelled to make any 
appropriation for her own support—nor had the person sup- 
plying her necessaries in the absence of a contract, express 
or implied, made by the wife, any equity to charge it. Gunn 
v. Samuels, 33 Ala. 201; 1 Bishop Right’s of Married Wo- 
men, § 895. The statutes creating separate estates, allow 
them to be charged for necessaries in the narrowest sense of 
that term. Such articles “of comfort and support of the 
household,” “as the husband may be charged with in invi- 
twm—such necessaries for the maintenance and comfort of 
the family, as, in the absence of a proper provision by him, 
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his wife, or even astranger, may supply to the family, and 
thereby fix a liability on him.” Durden v. Mc Williams, 31 
Ala. 438. The husband is not relieved from his liability for 
such necessaries. The measure of his duty to furnish them, 
is the extent of the liability of the separate estate. In every 
suit to enforce this liability he is a party, and a personal 
judgment is rendered against him, corresponding in amount 
to the judgment of condemnation of the separate estate. 
Ravwisies v. Stoddert, 32 Ala. 799. The object of the statute 
is not his relief, but it is to secure a suitable maintenance to 
the family. 

Involved in the duty of maintaining the wife while living, 
is the duty of burying her on her death. Schouler’s Dom. 
Rel. 166. Though the wife dies while living separate from 
her husband, he is bound to pay her reasonable funeral ex- 
penses, and if he does not make the provision, a person vol- 
untarily paying them, is entitled to recover of him the 
amount so expended. Ambrose v. Kerrison, 4 Eng. Law and 
Eq. 361, The husband may remove from the grave of the 
wife, a stone there erected by her parents, without his con- 
sent. The right of removal rests on “the indisputable and 
paramount right, as well as duty, of a husband, to dispose of 
the body of his deceased wife by a decent sepulture in a 
suitable place.” Durell v. Haywood, 9 Gray, 248. In Ber- 
tie v. Lord Chesterfield, 9 Mod. 31, the estate of the husband 
in possession of his devises, was charged with the payment 
of the testator’s wife’s funeral expenses. The husband had 
requested the plaintiff to see the wife buried. The judgment 
was not, however, rested on that fact, but solely on the 
ground that the huaband’s estate is subject by law to pay the 
funeral expenses of the wife. A different decision seems to 
have been made in Gregory v Lockyer, 6 Madd. Ch. 90, 
but the ground of decision does not appear. The court may 
have been enforcing a charge on the estate created by will, 
or imposed in some other manner. If it proceeds on the 
ground of a general liability of the wife’s separate estate, to 
the payment of funeral expenses, or of necessaries supplied 
her while living, it is in conflict with our own case of Green 
v. Samuels, supra. It is also in conflict with the principle 
on which a court of equity proceeds in charging the wife’s 
separate estate. The principle is, that the wife by her own 
contract or appointment, has created the charge. As to sep- 
arate estates recognized in a court of equity, she is regarded 
as a feme sole, having full power of disposition, if it is not 
restrained by the instrument creating it. Her act only can 
charge it. As she cannot by law enter into contract, and 
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fix on herself a personal liability, her own engagements must 
be void, or chargeable on her separate estate. Her own act, 
her own promises, express or implied, create the charge, and 
if these are wanting the separate estate is not liable. Collins 
v. Rudolph, 19 Ala. 616. It was never allowed the husband 
to charge the wife’s separate estate with the maintenance of 
the wife during coverture. ‘Such an allowance,” says Ch. 
Kent, “would be a fraud upon the marriage settlement by 
which it was expressly declared, that the husband was not to 
have any right or interest, in law or equity to any part of 
her estate.” ‘The estate was not to be subject to his control 
or engagements ; and, to render it chargeable with the main- 


tenance of her or his family, would be in violation of the: 


settlement.” M. E. Church v. Jacques, 1 Johns, Ch. 450. 
If it is charged with the payment cf the wife’s funeral ex - 
penses, to that extent it is charged with a debt for which the 
husband is legally liable, and he acquires an interest in the 
estate. when it is indispensable to its existence that all liabil- 
ity for his debts, and all right or interest of his, shall be ex- 
cluded. Johnson v. Johnson, 32 Ala. 637; Lamb v. Wragg, 
8 Port. 73. The statute creating the separate estates of mar- 
ried women, excludes all marital right of the husband, as 
known to the comnoa law, and declares such estate “is not 
subject to the payment of the debts of the husband.” R. C. 
§ 2371. The husband has not an equity to charge this stat- 
utory estate, as he had not to charge the separate estate crea- 
ted by deed, will, or other instrument, with necessaries fur- 
nished to the wife or to her family. Rogers v. Boyd, 33 
Ala. 175. When, therefore, the appellant paid the funeral 
expenses of his wife, he paid his own debt only, and is not 
entitled to introduce it asa credit in his settlement of ad- 
minisiration of the wife’s estate. Whether, if it appeared 
that the hasband had not ability to bury the wife in a man- 
ner corresponding with her fortune, he should not be allowed 
to claim of her separate estate funeral expenses on the same 
ground that a parent may charge his child’s estate with main- 
tenance, is not a question presented by this record, and must 
not be regarded as affected by this decision. 

2. In a court of equity, as a general rule, costs are within 
the discretion of the court, and their allowance or refusal is 
controlled by the particular circumstances of each case. In 
suits between trustees and cestuis que trust, where there is a 
fund under the control of the court, subject to the discretion- 
ary power of the court, the general rule is that trustees shall 
have costs as a matter of course, out of the fund, unless they 
have forfeited the right by misconduct. Tiff. & Bull. on 
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Trusts, 702. The reason involved in the rule, is thus sta- 
ted: ‘Trustees have no beneficial interest in the trust prop- 
erty. They hold it for the accommodation and benefit of 
others. If they perform their duties faithfully, and are 
guilty of no unjust, improper, or oppressive conduct, they 
ought not in justice and good conscience to be put to any 
expense out of their own moneys.” Perry on Trusts, § 899. 
Where a trustee commits a breach of trust the general rule 
is, that he must pay the costs of the suit to rectify the wrong, 
but if there are other matters involved in the suit, in which 
the trustee is found to be without fault, he may have his 
costs in such other matters. Perry on Trusts, § 902. The 
decisions of this court have applied these principles in de- 
termining the allowance of counsel fees to administrators or 
executors on their settlement in the court of probate. 
Whether involved in litigation or not, any trustee is entitled 
to the assistance and advice of counsel in the performance of 
his duties, and there is neither justice nor good conscience in 
charging him with the compensation of such counsel. The 
eare and diligence the trustee is required to exercise, is not 
for his own interest, but for the interest of the cestui que 
trust. The counsel assists and advises for them, and for 
their protection. Of course, in seeking such advice and as- 
sistance, and in the amount of compensation, good faith must 
be observed. The protection of the trustee, and the preser- 
vation of the trust estate, are alone considered in determin- 
ing the propriety of an allowance of the compensation to the 
counsel he may employ to aid and advise him. An admin- 
istrator or executor, under the system prevailing in this 
State, should have the assistance and advice of counsel, in 
many of the duties devolving on him. The advice and su- 
pervision of intelligent, conscientious counsel is to his pro- 
tection, and the prevention of future litigation. So many 
of the proceedings he must take are statutory, and their 
value dependent on their conformity to the statutes author- 
izing them—so many of them are practically ex parte, and 
there is, and has been, such a “lamentable looseness,” in 
keeping the records of the court, before which he must pro- 
ceed, that a prudent man, even at his own expense, would 
prefer the aid and assistance of counsel, to the hazards he 
would incur in acting without it. When, therefore, an ad- 
ministrator or executor, procures the aid and advice of coun- 
sel in his administration, in good faith, for his own protec- 
tion, and that of the estate, paying only such compensation 
as is fair and reasonable, when considered in connection with 
the value of the estate, and the services rendered, he should 
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be allowed a credit for such compensation. Pickens v. Pick- 
ens, 35 Ala. 442. The compensation paid counsel was for 
advice and services to the administrator on a partial settle- 
ment in 1867. The reasonableness of the compensation is 
not disputed, but it is said the administrator should not be 
allowed a credit for it, because the services were for his own 
benefit. When the services were rendered, there does not 
seem to have been any controversy between the administra- 
tor and the heirs, but that is not material in determining the 
liability of the estate. Nor is it material that the services ren- 
dered were for the benefit of the administrator, unless it ap- 
peared he was seeking a personal benefit, in opposition to his 
duty as trustee. If that appeared, he would not only be re- 
fused an allowance of such compensation, but would be sub- 
jected to a loss of compensation for his own services. Any 
advice and assistance rendered a trustee, is in a narrow sense 
for his benefit. It may protect him in action or in passive- 
ness. A good reason for making a fair and just allowance to 
him for the aid of counsel, is that he is acting wholly in a 
fiduciary capacity, for the benefit of others, and so long as 
he is honest and diligent, should not be subjected to the 
dangers of personal liability. That he guards himself from 
such liability, and keeps within the line of his duty, and 
thereby secures a personal benefit, is a reason for and not 
against the allowance of such compensation. It is in ma- 
king a settlement partial or final, that an administrator has 
special need of the aid of counsel. The vouchers on which 
he relies as credits are to be examined—the facts which show 
their justice as charges against the estate, are to be consid- 
ered—the evidence which should be adduced to satisfy the 
court of their correctness, or to support them if controverted, 
is a matter on which counsel alone can advise. So far as is 
disclosed in this record, the administrator in good faith, for 
his own protection, and not to antagonize, or gain any ad- 
vantage over the heirs, sought the advice and assistance of 
counsel in making this partial settlement, and though errors 
may have occurred in it, they do not appear to have been 
wilful, and he should have been allowed a credit for the sum 
paid them, its reasonableness being conceded. 

3. On the final settlement of the administration, numer- 
ous exceptions were taken to the accounts of the appellant. 
Some of these were withdrawn, some were disallowed, and 
others were sustained, materially increasing the liability of 
the appellant. The appellant claimed a credit for the com- 
pensation he had paid to counsel representing him. The 
reasonableness of the compensation was not controverted, 
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and the only question raised was, whether under these facts, 
the appellant was entitled to credit for counsel tees. As we 
have already said, the appellant was entitled to the aid of 
counsel on the settlement, whether his accounts and vouch- 
ers were litigated or not. Under the principle on which a 
court of equity proceeds in allowing costs to trustees, (and 
the costs embrace the fees of counsel,) so far as the adminis- 
trator was without fault—so far as the exceptions taken 
were overruled or withdrawn—he should have been allowed 
counsel fees, and should have been allowed them so far as 
recoverable, for advice and assistance, to which he would 
have been entitled whether there was litigation or not be- 
tween him and the cestuis que trust. If the labors of coun- 
sel were increased, and of consequence their compensation 
increased, because of the exceptions sustained, this increase 
of compensation should not be allowed. Without distin- 
quishing in this respect, the claim was for a credit for the 
entire compensation of counsel. Presented in this form, the 
court did not err in refusing to allow the credit. The com- 
pensation must be apportioned, so as to charge the estate 
with a reasonable allowance for the advice and assistance 
rendered the administrator, so far as he was entitled to it, 
and for resistance of the exceptions which were overruled or 
withdrawn. 

4, During the life of the wife, the appellant as her hus- 
band, received one thousand dollars from her guardian. 
This sum, he claimed as a gift from the wife. If a wife can 
otherwise than by will, make a gift to her husband of her 
statutory separate estate, the evidence in this case is not suf- 
ficient to support a donation from wife to husband, especially 
when there is the superadded relation of cestui que trust, and 
trustee. No such donation is ever supported, unless it sat- 
isfactorily appears that it is not tainted with the influence 
springing out of the relation, and that it could properly and 
prudently be made by the donor; and that in the exercise of 
the good faith and diligence, which the husband and _ trustee 
must exercise for the protection of the wife and cestut que 
trust, it was such a donation as he could conscientiously, 
“free from the taint of selfish interest,” have permitted 
made to another, for whom the wife or cestui que trust 
had an affection, that would stand as the reason of the gift. 
The motive of the gift was the reimbursement of the hus- 
band, of expenditures he had voluntarily made, and for which 
he alone was legally liable. If, when he made them, he had 
been possessed of the wife’s money, he could not properly 
have applied them to such expenditures. To support such a 
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gift, would open the way for a transfer to the husband of the 
wife’s separate estate, in violation of the spirit and policy of 
the statutes creating it. 

5. The death of the wife was a dissolution of the relation 
of trustee and cestui que trust. When the appellant became 
administrator, he was in that capacity chargeable with the 
corpus of the wife’s separate estate. Whatever moneys he 
had received during the life of the wife, which constituted 
her statutory estate, was a debt due from him. The legal 
title to this debt—the sole authority to collect it, was vested 
in him. The right to demand, and the obligation to pay co- 
existing in him, the debt was extinguished by a legal pre- 
sumption of payment. Ragland v. Colbourn, 36 Ala. 606. 
Charging him with such debt does not involve any settle- 
ment of his trusteeship. It is nothing more than the ordi- 
nary charge of an administrator with a debt due from himself 
to the intestate. 

6. The husband as trustee, during the continuance of the 
marriage relation, is entitled to the income, the rents and 
profits of the separate estate of the wife, without liability to 
account forthem. The purpose in securing them to him, is 
the support and maintenance of the family, and the avoid- 
ance of the distressing litigation, marring the peace of the 
family, which would almost inevitably ensue, from holding 
him to an account of his expenditures. When the relation 
is dissolved by the death of the wife, the husband’s right to 
such income ceases. The beneficial interest in the estate, is 
by law transmitted to those appointed to succeed to it, or to 
whom the wife may bequeath or devise it. If, after her 
death, he receives such income, he receives that which be- 
longs to another and must account for it. The appellant 
was properly charged, therefore, with the hire of the slaves 
after the death of the wife, and while they remained in his 
service. He is not in any proper sense a tenant of the wife’s 
personal property. He has not a beneficial interest or own- 
ership in it. He takes its income solely for the reasons sta- 
ted. And no analogy drawn from the rights of a tenant for 
life to emblements, is applicable to him. Hays v. Cockrell, 
41 Ala. 70. 

7. The court committed no error in charging the appel- 
lant with the debt due from the guardian of the wife. After 
his qualification as administrator he had ample time to have 
made collection of the debt, and the guardian and his sureties 
for two years at least, seem to have been of ability to respond 
to it. If he choose to rely on statements made by the guar- 


dian that he was not prepared to settle finally—statements 
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which, if true in point of fact, would have been no answer 
to legal proceedings for a settlement—he must bear the loss 
resulting from his failure to take and pursue such _proceed- 
ings. 

8. The charge against the administrator of $80, for the 
horse sold Mrs. Reese, is not proper if it formed part of the 
note given by her, which the administrator by the consent 
of the distributees surrendered to her. The bill of excep- 
tions is not clear in its statement of the facts on which this 
charge is rested, but as the judgment must be reversed, on 
another hearing, the facts can be fully ascertained. If the 
distributees released the debt, there can be no reason for 
charging the appellant with it. 

9. An administrator is chargeable with interest on his re- 
ceipts until disbursement, unless he discharges himself b 
oath that he had not used the funds. R. C. § 2148. If he 
fails to collect debts, he is chargeable with interest on such 
debts, as well as principal. The object is the indemnity of 
those injured by his negligence. The war did not suspend 
or affect his liability for interest. 

10. The costs seem to have been taxed in accordance with 
the rules laid down by this court. Jones v. Dyer, 16 Ala. 
221; Henderson v. Renfro, 31 Ala. 101. 

For the error we have pointed out the decree is reversed, 
and the cause remanded. 


Wright, Administrator, v. Evans. 


Action for Breach of Contract, &c. 


1. Plea; what not waiver of previous pleas.—Under the provisions of the 
Revised Code, pleas puis darrein continuance are not a waiver of pleas pre- 
viously pleaded to the merits. 

2. Pleas puis darrein continuance; what not grounds of demurrer to.— 
Whether, or no, such pleas must be verified is not decided; but want of 
verification is not ground of demurrer, but of objection to the filing of the 
plea, or if filed to strike it from the file. 

3. Same.—A plea allowable only to the further maintenance of the suit, 
but which in its terms is not expressly confined to that, isnot demurrable, if 
ve facts in this respect are so stated that a material issue can be taken on 
them. 

4. Attorney ; how cannot delegate power—Authority to an attorney to ar- 
bitrate can not be delegated to another, without the client’s consent. 

5. Arbitration; plea of, what defective.—A plea of arbitration by an 
agent is defective, unless it avers the agent’s authority to make the submis- 
sion, 

6. Same; what consent to, invalid.—The assent of an attorney to an arbi- 
——" expressed only by words and not in writing, is not binding on the 
client, 
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7. Agency; what not equivalent to averment of.—An averment that the 
pleader “was informed and believed’’ that a person was agent to conduct and 
manage a suit for another, is not equivalent to an averment that such person 
was the agent. 

8. Plea: what bad, as plea in bar, or to further maintenance, &c.—A mere 
unexecuted agreement to submit to arbitration can not be pleaded either in 
bar, or to the further maintenance of the suit. 

9. Agency ; what not sufficient proof of.—The fact that a person acted as 
agent of another, is not of itself sufficient to prove that he was the agent; his 
authority must be proved by other evidence, before it can be assumed that his 
acts are binding on the principal. 

10. Cross assignment of error; when not allowed.—The appellee can not 
make a cross assignment of errors, when judgment has been rendered in his 
favor from which he can not appeal. 

11. Same; practice as to.—Cross assignments of error must be predicated 
on bill of exceptions taken by the appellee; he can not reserve exceptions 
in appellant’s bill and base a cross-assignment on them. 


APPEAL from Circuit Court of Butler. 

TRIED before Hon. P. O. HARPER. 

Appellant’s intestate brought suit to the spring term, 1870, 
of the circuit court, against W. V. Evans, and Uriah Evans, 
claiming damages of the defendants, for breach of a written 
agreement made by them with one Edward Bowen, on the 
7th of November 1868, whereby they promised to pay said 
Bowen, or order, by the first day of January 1870, seven 
hundred and forty-one dollars, “to be paid in lint cotton at 
20 cents per pound,” &c., at Greenville, Ala., which 
agreement had been duly transferred, &c. A second count 
of the complaint declared on the instrument as a promissory 
note. 

A copy of the summons and complaint was served upon 
the defendants on the 18th day of April 1870. At the fall 
term, 1870, a minute entry was made, reciting that the 
defendants moved ‘‘to make the award the judgment of the 
court, which was overruled.” The cause was continued 
generally until the spring term 1872, when the death of the 
plaintiff, John E. Jones, was suggested, and the appellant 
Wright, as administrator, was made party plaintiff. At this 
term the defendants filed several pleas in bar, and among 
them a special plea averring in substance, “that on the 
day of 1868, Crenshaw, attorney for plaintiffs, and 
Whitehead & Duke, the defendant’s attorneys, agreed orally 
to arbitrate the matters in controversy in the suit ; that Cren- 
shaw, as attorney, sent defendant’s attorney, Whitehead, to 
E. Bowen, to arrange for arbitration, and théreupon he went 
to Bowen who had, as defendant alleges, on information and 
belief, been acting as plaintiff’s agent, and Bowen and 
Whitehead agreed to arbitrate the matter, whereupon an 

— to arbitrate was written out and signed by Bowen 
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and W. V. Evans, as follows: re follows an agreement, 
signed by W. V. Evans and Edwin Bowen, to abide and be 
bound by the action of J. S. Kirkpatrick and A. R. Shep- 
pard, arbitrators chosen by them, to adjust a controversy 
between Edward Bowen and W. V. Evans, in relation to 
land claimed by the estate of William Jones, and in event 
they could not agree, to call in a third person, whose decis- 
ion should be final ;] that the defence set up to the note in 
suit, and which was well known to plaintiff and his attorney, 
was that defendants had been damaged by the failure of 
Bowen, to whom the note was executed, to convey certain 
land contracted for, and which Bowen had no ability to con- 
vey, &c., and which formed the consideration for which the 
note was given ; that the arbitrators made an award, (which 
was set out in haec verba,) that defendant had been damaged 
eight hundred dollars by reason of the failure of Bowen to 
convey said lands, and that said sum be rendered as an offset 
to said suit; that by the terms of the submission and by 
parol] at the time, it was understood between said Bowen as 
agent for plaintiff and the defendants, and by the arbitrators, 
“as an arbitration of the matters involved in this suit,” &e.; 
that while said arbitration was going on, which said Cren- 
shaw had brought about as aforesaid, and which defendant 
understood was to be an arbitration and final award, said 
Crenshaw was present a part of the time, and made no ob- 
jection thereto; that defendants had always been ready to 
comply with the award, which was in fact an arbitration and 
award between the parties to the suit, plaintiff consenting 
thereto, by his attorney; that shortly afterward said Bowen 
paid to defendant the difference, between the note sued on 
and the award, in defendan’s favor, consenting at the time 
that the balance should be set off against the note in suit ; 
all of which, as plaintiff is informed and believes, was with 
the consent of said Crenshaw as attorney for said Jones.” 

This plea seems to have been filed at the same time with 
the others, and was not verified by affidavit. 

The plaintiff demurred to the plea of arbitration and 
award on the following among other grounds: 

Ist. It shows that the arbitration was made after the com- 
mencement of the suit, and since the last continuance, and is 
not sworn to, as a plea puis darrein continuance should be. 

2d. The submission and award were between Bowen and 
defendants, and not between plaintiff and defendants. 

3d. Because plaintiff's attorney could not consent expressly 
or impliedly to an arbitration, out of court and without an 
order of court in the cause. 
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The court overruled the demurrer, and a trial was had on 
issue joined on the pleas. 

On the trial plaintiff denied Bowen’s authority. Bowen 
had been plaintiff's guardian, and took the note to Crenshaw, 
to be sued for collection, as the property of the plaintiff, to 
whom it had been transferred in payment of Bowen’s in- 
debtedness. Bowen himself testified that he was not the 
plaintiff’s agent and was acting only for himself in the arbi- 
tration. Bowen conferred with plaintiff’s attorney about 
the management of the suit, but he testified that this was 
because he had given defendants a bond for titles, and was 
therefore interested in the result of the suit. When the 
award was made Bowen did not object to it, and paid the 
difference between the note due him and the amount of dam- 
ages awarded. Afterwards, he repudiated the award, be- 
cause he discovered that the arbitrator selected by him 
was a relative of defendant. 

The court charged the jury “if they believed from the 
evidence that Bowen transferred the note to Jones, his former 
ward, and gave it to Crenshaw, as an attorney, for collec- 
tion, and that afterwards Bowen conducted and managed 
the suit, and that Crenshaw consulted with him as to the 
conduct of the cause, and that Bowen agreed to submit the 
matters in controversy in this suit to the award of arbitra- 
tors, and was present at the arbitration, and that Crenshaw 
as his attorney was also present, and that when the award 
was made known they made no objection to it,—the jury 
may find that Bowen was agent of the plaintiff, notwith- 
standing Bowen denies his agency. Whether a man is the 
agent of another is to be determined from all the facts and 
circumstances.” 

The plaintiff excepted to this charge. There was a ver- 
dict and judgment for the defendants. The plaintiff re- 
served a bill of exceptions, in which was incorporated ex- 
ceptions reserved by defendant to certain rulings of the court, 
and now brings the case here by appeal. 

The appellant assigns for error the over-ruling of the de- 
murrer to the plea of arbitration and award, and the charge 
excepted to. The appellees, by consent, made cross-assign- 
ments of errors, predicated upon the exceptions reserved by 
them in appellant’s bill of exceptions. 


JuDGE & HoLtzcLaw, for appellant. 


HERBERT & BUELL, contra. 


Vou, Lim. 
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BRICKELL, C. J.—Matter in abatement, or in bar of 
a suit, arising after plea pleaded, or issue joined, oras it is 
technically called, since the last continuance, at common 
law, if introduced as a defence, was not a departure from, but 
a waiver of the first plea, of which no advantage could after- 
wards be taken, nor could the plaintiff proceed thereon. Its 
tendency therefore, by presenting a new issue, was to delay 
the cause, and because of this, the court would not receive 
it, or permit it filed, if it consisted of matters en pais, until 
satisfied of its truth. 1 Chit. Pl. 659; McCall v. McRae, 10 
Ala. 313. For this reason, it must have been verified by the 
oath of the party pleading it. The Code has to this extent 
certainly, and in express terms, changed the rule ot the com- 
mon law, that pleas to the merits previously pleaded, are not 
waived by a plea puis darrein continuance. R. C. § 2651. 
As such plea is not a waiver of previous pleas, in our sys- 
tem of pleading, whether they should be verified, this case 
does not require us to determine. If verification is neces- 
sary, the want of it is not cause of demurrer, but ground 
of objection to the filing of the plea, or if filed, of motion 
to strike it from the files. McCall v. McRae, supra. 

So far as the record discloses, all the pleas were filed simul- 
taneously, as well the plea of arbitration and award, had 
after the commencement of the suit, as the general issue, 
and other pleas in bar, of matters existing when suit was 
commenced. A distinction was made at common law, as to 
matter arising after plea pleaded, and matter arising pend- 
ing the suit, but before plea. ‘The first must have been 
pleaded, puis darrein continuance; the latter could not be 
pleaded in bar of the action generally, but must have been 
pleaded to the further maintenance of the suit. 1 Chit. PI. 
657; Sadler v. Fisher, 3 Ala. 200; Burns v. Hindman, 7 
Ala. 5381; MeDougald v. Rutherford, 30 Ala. 253. It not 
appearing the arbitration and award, was subsequent to plea 
pleaded or issue joined, it was properly pleaded to the fur- 
ther maintenance of the action, and not puis darrein contin- 
wance. Ina proper case, it could have been given in evi- 
dence under the general issue. Burns v. Hindman, supra. 
True the plea does not in terms purport to be to the further 
maintenance of the action, but in this respect the facts are so 
stated as to be capable of a material issue, and the defect in 
the form of the plea does not render it demurrable. R. C. 
§ 2638. 

In its statement of facts, the plea is insufficient. An at- 
torney at law may submit matters in litigation, in a cause 
in which he is engaged, to arbitration. Beverly v. Stephens, 
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17 Ala. 701. Whether he may do so in vacation, or other- 
wise than by consent entered of record, we do not deem it 
necessary to inquire. The averment of the plea, is that the 
attorney of appellant orally agreed to the submission. The 
14th rule of practice in the circuit courts, (R. C. p. 821,) 
forbids the enforcement of any private agreement, or con- 
sent between the parties or their attorneys, relating to the 
proceedings in any cause, unless it is in writing and signed 
by the party to be bound thereby. The submission not 
being in writing, if within the scope of the powers of ap- 
pellant’s attorney, was not binding on appellant. The plea 
discloses not a submission by the attorney, but an agreement 
to submit. A mere unexecuted agreement to submit is of no 
force, even when made by the party. It is not a bar to the 
suit, if made prior to its institution, or if made pending the 
suit, to its further maintenance. Bozeman v. Gilbert, 1 Ala. 
90, Ex parte Garlington, 25 Ala. 170. The plea avers the 
attorney, not agreeing himself to the submission and _ its 
terms, referred the appellee’s attorney to a third person, 

with whom the terms of submission were made, and who, 

without the presence of the attorney, selected the arbitrators. 

The authority of an attorney is in the nature of a personal 
trust and confidence, incapable of delegation, without the 
consent of the client. Hitchcock y. McGehee, 7, Port. 556; 
Johnson v. Cunningham, 1 Ala. 249. If appellant’s attor- 
ney had authority to submit to arbitration, he must have ex- 
ercised it himself—he could not delegate it to another, in 
whole or in part. The person to whom appellant’s attorney 
referred the attorney of the appellees, it is averred, the ap- 
pellees were informed and believed, was the agent of the ap- 
pellant for the management and conduct of the suit. All 
facts necessary to a defence, or to the maintenance of a suit 
at law, must be clearly and distinctly alledged. This is not 
an averment that the person referred to, was the agent of the 
appellant, it does not put in issue the fact of his agency, but 
only, the fact of the appellee’s information and belief that he 
was the agent. Such an averment is wholly insufficient. 

Read v. Walker, 18 Ala. 332; Jonas v. Combs, 26 Ala. 

612. If, however, the plea had distinctly alledged the 
agency, it would still be defective, in not averring that the 
agent had authority to make the submission. To authorize 
an agent to submit the controversy of his principal, the 
power must be expressly conferred, or embraced within the 
authority explicitly granted. Power to conduct and manage 
a suit, or to collect a debt, or to settle a disputed claim, does 
not embrace an authority to arbitrate. Scarborough v. 
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Reynolds, 12 Ala. 252. Huber v. Zimmerman, 21 Ala. 488. 

The submission and award are set out in the plea. They do 
not embrace the matter in controversy in this suit, nor is the 
plaintiff a party to it. The matter submitted, is a dispute or 
zontroversy between one Bowen and one of the appellees, 
W. V. Evans, in relation to land claimed by one Jones, 
which Bowen had sold to Evans. The award is, that the 
value of this land is eight hundred dollars, which is to be 
rendered as a set off in this suit. If the plaintiff by him- 
self, or an agent thereunto authorized, had assented to the 
submission and award, and that it should determine this 
suit, he would be concluded by it, though not individually 
a party to it. The contract on which he sues being for the un- 
paid purchase money of the lands, the title to which had failed, 
such failure was probably matter of defence in this suit, and 
he may have preferred a determination of the right by arbi- 
tration. But the plea does not connect him with the arbi- 
tration by proper averments. The assent of his attorney to 
the arbitration, was expressed only by words and not in 
writing, and was not binding. The authority of Bowen as 
his agent is not shown by the plea. As the arbitration and 
award is presented by the plea, as to the plaintiff, it is res inter 
alios actae, and several of the grounds of demurrer, present- 
ing its want of obligation on the plaintiff should have been 
sustained. 

The charge given by the court was erroneous. It au- 
thorized the jury to find that Bowen was the agent of the 
plaintiff, because he acted as such. The fact that a person 
acts as the agent of another, does not prove that he is agent. 
That must be proved by other evidence, before it can be as- 
sumed that his acts are binding on the principal. Scar- 
borough v. Reynolds, 12 Ala. 252.; McDougald v. Dawson, 
30 Ala. 553. ‘Not only this, without any evidence of the 
extent of his authority, it authorized the jury to presume he 
had authority to submit the controversy of his principal to 
arbitration—an authority which must be expressly conferred, 
or embraced explicitly, within the authority granted—an au- 
thority not embraced within a power to collect a demand, or 
to conduct a suit. Scarborough v. Reynolds, supra. 

The appellees have introduced into the bill of exceptions, 
taken by appellant, various exceptions reserved by them on 
trial, though verdict and judgment was rendered for them, 
and have thereon assigned cross errors. We know of no 
rule of practice, or of law, authorizing such an assignment. 
In Leslie vy. Langham, 40 Ala. 524, such practice was at- 
tempted, but was discountenanced by the court, ByRD, J, 
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saying: ‘The appellees have made an assignment of errors 
with the consent of appellant. It does not appear that they 
took any bill of exceptions, and under the law, and the con- 
sent endorsed on the record, they have no right to assign 
errors on the bill taken by the appellant.” If the exceptions 
are well taken, certainly the rulings of the court, however 
erroneous, worked no injury to the appellees. Cross-assign- 
ments of error are only allowable, when the party making 
the assignment could have supported a separate and dis- 
tinct appeal. The purpose is to avoid the delay and expense 
incident to separate appeals, when on one, the whole case can 
be adjudicated. But when a party in whose favor a judgment 
is rendered, and from which he cannot appeal, is brought 
here to hear the errors assigned by his adversary, he cannot. 
ask the court to pass on questions which are practically ab- 
stract, if the judgment is affirmed, or, if the judgment is 
reversed, to anticipate that the rulings of the court he sup- 
poses erroneous, will be repeated on another trial, or will 
arise in the same form. It will be time enough to revise 
such rulings when they have injured him, and he to be re- 
lieved from such injury, appeals to this court. 
The judgment is reversed and the cause remanded. 


JUDGE, J., not sitting, having been of counsel. 


Sledge v. Swift, Murphy & Co. 
Action on Promissory Note. 


1. Set-off; what, subject of.—Whenever a demand is for damages, which 
the law is capable of measuring accurately by a pecuniary standard, it is a 
proper subject of set-off under our statutes. 

2. Same; plea of, what demurrable.—A plea averring an indebtedness of 
plaintiffs for cotton shipped by defendants to them as warehousemen, which 
they have failed to deliver or account for to defendants, but not averring a 
demand and refusal to deliver, does not negative a rightful holding, or dis- 
positiun of the cotton in accordance with the terms of the bailment, and 
discloses no subject of set-off in favor of the defendants. 

3. Same.—A plea averring a shipment of cotton to plaintiffs by defendants, 
a sale of it without authority and against the instructions of defendants, and 
a failure to account for it or the proceeds, whereby the plaintiff became in- 
debted to defendants in a specific amount, does disclose a good subject of 
set-off in favor of defendants, although no demand is averred; the unauthor- 
ized sale placing pleintiffs in default and rendering a demand unnecessary. 

4, Same.—Defendants jointly and severally liable to satisfy the plaintiff’s 
demand, may set off a demand due by the plaintiff to one defendant alone. 

5. Demurrer ; what grounds of can not be considered—It seems that a de- 
murrer to a plea on the ground that “it is uncertain,” can not be considered ; 
such a ge does not specifically point out the defect, or give opportunity 
to avoid it by amendment. 


Vou. Lin, 
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APPEAL from City Court of Lee. 

Tried before Hon. JOHN M. CHILTON. 

Swift, Murphy & Co., a firm composed of G. P. Swift, Sr., 
G. P. Swift, Jr., Samuel G. Murphy and Lewis W. Isbell, 
brought this suit against J. C. Sledge and Sarah Sledge, to 
recover the amount of a promissory note made by the de- 
fendants. 

The defendants pleaded payment and ‘several pleas 
of set-off. The first plea of set-off avers that the plain- 
tiffs are indebted to the defendants in the sum of 
five thousand dollars for a thousand bales of cotton 
shipped them as warehousemen, by defendants in the fall 
and winter of 1872 and the spring of 1873, which they have 
not delivered or accounted for to the defendants, which 
amount they claim as set-off, and pray judg ment for the ex- 
cess; “all of which they are ready to verify.” The plain- 
tiffs demurred, assigning as grounds that the plea is “too 
uncertain to form an issue upon it; that it does not allege a 
demand of the cotton or any account for it, and that it con- 
cludes to the country,” and the court sustained the demur- 
rer. 

Another plea of set-off, numbered seven, avers that 
“during the winter and fall of 1872 and 1873, defendants 
under agreement and contract shipped to plaintiffs, who 
were warehousemen in Columbus, Georgia, four hundred and 
three bales of cotton, and that plaintiffs, as such warehouse- 
men, sold a large amount of said cotton without authority, 
and against the express instructions of the defendants, and 
have never accounted to them for the proceeds, by reason 
whereof the plaintiffs are indebted to the defendants in the 
sum of four thousand dollars, which they offer to set-off 
against said note, and ask judgment for the excess, all of 
which they are ready to verify.” This plea was demurred to, and 
the demurrer sustained, on the ground that it failed to set out 
the contract under which the cotton was shipped ; that no 
demand was made for an account ; that the set-off pleaded, 
sounded in damages merely. 

The fifth and eighth pleas preferred as a set-off a demand 
due to one of the defendants separately, upon a similar state 
of facts to those averred on the seventh plea. The court 
sustained a demurrer to these pleas on the ground that they 
attempted “to set-off a demand due from plaintiffs to one of 
two joint defendants, against the joint demand of plaintiffs 
against joint defendants,’ ’ and because they sounded in dam- 
ages merely. 
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The rulings upon the demurrers are now assigned as 
error. 


W. H. BARNES, for appellant. 
JAMES M. RUSSELL, contra. 


BRICKELL, C. J.—Under the English statute of set-off, 
of which the statute of this State, prior to the code, was a 
substantial copy, unliquidated damages though arising from a 
breach of contract were not the subject of set-off. ge - 
McCurdy, 1 Ala. 645; McCord v. Williams, 2 Ala. 71; 
Hundley vy. Dodson, 7 Ala. 359. The demands ones as a 
set-off, must have been recov erable in indebitatus assumpsit. 
George v. E. & M. R. Co., 8 Ala. 234; Brazier v. Fortune, 
10 Ala. 516. Heo resulting from a breach of contract, 
were deemed unliquidated, when the parties had not pro- 
vided, or the laws did not provide a criterion for the ascer- 
tainment of them. MeCord v. W illiams, supra; Hundley v. 
Dodson, supra. Or, as defined by some authorities, they 
rested in opinion only, and must be ascertained by a jury, 
their verdict being regulated by the peculiar circumstances 
of each case ; they were not capable of ascertainment by 
computation or calculation. Butts v. Collins, 13 Wend. 156. 
An attorney’s fee for services rendered, though its amount 
had not been agreed on by the attorney and client, was a 
good set-off. It was a debt recoverable in indebitatus as- 
sumpsit. Briggs v. Moore 14 Ala. 433. A demand for the 
value of corn delivered, the price of which the parties had 
not fixed, was recoverable under a common count for goods 
sold and delivered, and could be pleaded as a set-off. Smith 
v Huie Ib. 201. Money paid as costs of suit, the plaintiff, 


had without the authority of the defendant ‘instituted in . 


his name, was recoverable under the common count for 
money paid, and was the subject of a set-off. Brazier v. 
Fortune, 10 Ala. 519. Though in each of the cases cited, 
the parties had not paid the amount due and to be paid, the 
law did provide certainly the measure of recovery. The 
attorney was entitled to reasonable compensation for his 
services, and the vendor of the corn to its value at the time 
of its delivery, and the defendant to reimbursement of the 
money he had been compelled to pay by the wrongful act of 
the plaintiff in commencing the suits. The case of McCord 
v. Williams, supra, was a demand purely for unliquidated 
damages, the breach of a contract by which the plaintiff 


stipulated to lease the defendant eighty acres of land, 
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and if practicable to clear for him twenty acres. In Hand- 
ley v. Dodson, supra, the demand was a writing by which 
the plaintiff promised at a particular time to pay defendant 
fifty barrels of corn. The demand was not recoverable under 
the common counts in assumpsit, but only under a special 
count framed on the contract, and the amount to be paid in 
the event of a failure to deliver, had not been fixed by the 
parties, and of consequence it was not allowed as a set-off. 
It may be, in that case too much importance was attached to 
the form of the action, which could be pursued, and too lit- 
tle to the nature and character of the demand. 

The Code enlarges the subjects of set-off. Not only debts, 
but liquidated or unliquidated demands, not sounding in 
damages merely, are now the subject of set-off. R. C. § 2642. 
An unliquidated demand not sounding in damages merely, 
which is made the subject of set-off, is defined as one which, 
when the facts upon which it is based are established, the 
law is capable of measuring accurately by a pecuniary stand- 
ard. A vendee extinguishing incumbrances, to which the 
covenants of warranty made by his vendor extend, may set- 
off the sum paid, if reasonable, against an action for the pur- 
chase money. Though, the parties have not fixed a 
criterion of recovery, the law defines the measure of dama- 
ges. Holley v. Younge, 27 Ala. 203. Damages arising from 
the vendor’s misrepresentations of the boundaries of land 
sold, ard the quantity of land subject to overflow, may be 
set-off ngainst an action for the recovery of the purchase 
money. ‘The law fixes the measure of damages, at the dif- 
ference between the value of the land as it actually was, and 
its value if it had been as represented. Gibson v. Marquis, 
29 Ala. 668; Bell v. Thompson, 34 Ala. 633; Nelms 
v. Prewitt, 37 Ala. 389. A misrepresentation or breach of 
warranty of the quality of chattels sold, is the matter of set- 
off, the law fixing the measure of damages. Wood v. Fow- 
ler, 37 Ala. 55. So a misrepresentation by the lessor, of the 
condition of the leased premises, from which damages result, 
can be made available as a set-off. Cage v. Phillips, 38 Ala. 
382. Whenever a demand is for damages, which the law is 
capable of measuring accurately by a pecuniary standard, it 
is a good set-off under the present statute. If however the 
law does not fix the measure of damages—if they are com- 
mitted to the judgment of the jury, dependent on the cir- 
cumstances of this particular case, the demand sounds in 
damages merely, and is not available as aset-off. Walker v. 
MeCoy, 34 Ala. 659. 

The several pleas of set-off are not carefully drawn. The 
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rule at common law, was that a plea of set-off, must disclose 
a state of facts, such as would entitle the party pleading.to 
an action, if he were suing as a plaintiff. Crawford v. Si- 
monton, 7 Port. 110. It must have contained the substance 
at least of a declaration. Waterman on Set-off, 598. The 
certainty and formality requisite in a declaration, was not 
necessary, but the debt or demand must have been described 
by amount, the time of its making, its character, and the 
facts fixing a liability therefor onthe plaintiff. Ib. § 533-37, 
The form of a plea of set-off prescribed by the Code, con- 
templates that the certainty requisite in such plea at com- 
mon law, shall be observed. It must aver the demand pro- 
posed to be set-off, was a subsisting demand against the 
plaintiff at the commencement of suit—its amount, and the 
manner in, and time at which it is due. R. C. p. 678. Pleas 
of set-off, averring an indebtedness from the plaintiff to the 
defendant, stating it in one as a liquidated, and in the other 
as an unliquidated demand, the time when, amount and for 
what the demands were due, have been sustained, as con- 
forming substantially to the form prescribed in the Code. 
Lang v. Waters, 47 Ala. 624. 

Under the statute, (R. C. § 2656,) no objection to pleading, 
can be considered other than that specifically stated as 
ground of,demurrer. Hads v. Murphy, 52 Ala. 520; Cotton v. 
Rutledge, 33 Ala. 110. The first plea of set-off, avers the 
plaintiffs are indebted to the defendants in the sum of five 
thousand dollars, for cotton shipped them in the fall and win- 
ter of 1872, and the spring of 1873, as warehousemen, which 
they have not delivered or accounted for to the defendants. 
The causes of demurrer to this plea, assigned in the court be- 
low, and which only can be noticed, are, that it is uncertain ; 
that it does not allege a demand for the cotton, or an account for 
it; and that it concludes to the country. The day, when the 
conclusion of a plea in bar, was a matter of importance, has 
passed. It is the facts it states, and not its conclusion, 
whether with a verification, or to the country, that now de- 
termine its sufficiency. We pass over the assignment that 
the plea is uncertain, because we incline to the opinion it 
cannot be regarded. The very purpose of requiring causes 
of demurrer to be specially assigned, is, that defects in 
pleading may be distinctly and particularly pointed out, that 
the party pleading may certainly be apprised of them, and if 
he can, cure them by amendment.]! A general assignment of 
uncertainty does not afford this opportunity of amendment. 
The particulars in which the uncertainty is supposed to lie, 
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should be stated. A demand, or a conversion of the cotton 
was certainly necessary to create a liability on the plaintiff. 
For aught that appears in the plea, the plaintiffs may have 
been rightfully holding the cotton, or have rightfully dis- 

osed of it, in strict accordance with the bailment under 
which they received it, so that no debt or demand could exist 
, against them. A warehouseman isa depositary for goods for 
hire, bound only to ordinary care, and his duty is the safe 
keeping, and redelivery of the goods on demand. Edwards 
on Bail. 284. Without a wrongful conversion, or a loss by 

ross negligence on his part, until after a demand, and 
refusal to deliver, no action lies against him. Story on Bail. 
§ 107. A demand for the loss, or conversion, or failure to 
deliver goods entrusted to a warehouseman, is a demand not 
sounding in damages merely, and the subject of set-off under 
the statute. This plea fails to disclose such demand, and was 
obnoxious to the second cause of demurrer. 

The seventh plea does disclose a demand subsisting against 
the plaintiffs, available as a set-off. Itavers a shipment of 
cotton to the plaintiffs by the defendants, and a sale of it 
without authority, and against the instructions of the de- 
fendants, and a failure to account for it, or the proceeds 
thereof, by means whereof they are indebted to the defendants 
in a specific amount. The unauthorized sale, placed the 
plaintiffs in default, and rendered a demand unnecessary. A 
warehouseman is a bailee, and all bailments are contracts. 
Bohannon v. Springfield, 9 Ala. 789. The breach of all 
simple contracts, whether verbal or written, express or im- 
plied, for the payment of money, or for the performance or 
omission of any act or duty, is remediable by an action of 
assumpsit. 1 Chit. Pl. 99. For the breach of the contract 
| of bailment as it appears from the plea, resulting from the 
unauthorized sale of the cotton, the defendants could have 
| maintained assumpsit against the plaintiff. The law pre- 
| scribes the measure of recovery—the amount realized by the 
plaintiffs from the unauthorized sale, or at the election of 
the defendants, the value of the cotton when it should have 
been sold. Austill v. Crawford, 7 Ala. 335; Ainsworth v. 
Partillo, 13 Ala. 460. The court erred in sustaining the de- 
murrer to this plea. 

The fifth and eighth pleas, vary from the seventh, only in 
preferring as a set-off, a demand due one of the defendants 
separately. The defendants were jointly and separately lia- 
able to satisfy the plaintiffs demand, and this being true, 
under former decisions a demand due either defendant, from 
the plaintiff, is a good set off. Carson y: Barnes, 1 Ala. 93; 
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Jones v. Jones 12 Ala. 244. The demurrer to these pleas, 
should have been overruled. 
The judgment is reversed and the cause remanded. 


McKeithen v. Pratt & Co. 
Trial of Right of Property. 


1. R. contracted with foremen, representing several squads of laborers, for 
the cultivation of his land during the year. e was to advance supplies to 
the foremen, and those under them, and the toremen were to receive a cer- 
tain specified, definite portion of the crop, out of which they were to make 
parent for the advances. It was agreed that the necessary supplies should 

e furnished by R. through P. & Co., a mercantile firm, to whom R. was to 
pledge, and if necessary, mortgage their portions of the crops for advances. 

Jarly in the year all the parties went to p. & Co., and made these arrange- 
ments with them verbally. In February of that year R. executed to P. & 
Co., a mortgage upon all the crops of cotton, &c., which he or any one else 
might raise for him in the county during the current year. This mortgage 
was recorded November 27th, of the same year. On November 7th an ex- 
ecution issued on a judgment rendered against R. was placed in the hands 
of the sheriff, who levied it on different lots of cotton, grown on the land as 
the property of the defendant; but all of it with the exception of 1,704 
pounds, was released under his claim of exemption. 

The latter cotton had been reserved and set apart to the foremen of squads 
before the levy, and they were indebted to P. & Co., to the full value of the 
cotton, except one of them to whom a small amount was due, which was 
paid him in cash. P. & Co., executed a claim bond and obtained possession 
of the cotton, and afterwards had a settlement of accounts with the fore- 
men. 

Held : 

1. The interest which R. and the foremen had in the cotton, was that of 
tenants in common. 

2. As there were no executions in the hands of the sheriff against the 
foremen, their interest was not subject to be levied on and sold, and before 
levy the tenants in common had a right to makea fair division in severalty. 

3. The crop having been thus divided, the portion allotted to the foremen 
became subject to the operation of the mortgage to P: & Co. 

4. It was not necessary to the validity of the mortgage that it should be 
made in writing. 

2. Trial of right of property; what title necessary to maintain.—Where 
the claimant derives title from the defendant in execution to property which, 
but for the contract between them, would be subject to execution, it seems 
that the claimant must have the legal title to entitle him to try the right of 
property. This rule, however, has been altered as to mortgagees by statute. 

3. Same.—Where the property levied on did not belong to the defendant 
in execution, but to a third person, a claimant, who shows that he has a just 
interest in the property derived from the owner, may try the right although 
he has not a perfect legal title. 


APPEAL from Circuit Court of Autauga. 
Tried before Hon. J. Q. SMITH, 
The facts are sufficiently stated in the opinion. 
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W. H. NorTHINGTON, for appellant. 


S. W. Sadler, contra. 


MANNING, J.—Appellees claimed in the court below, 
four bales of cotton, 1,704 lbs., that were taken by the sheriff 
to satisfy an execution of appellant against one W. T. Rice; 
and the action was the statutory one, trial of the right of 
property. 

The cotton was a portion of the crop made in the year 
1872 on Rice’s plantation in Autauga county, which was 
cultivated by him with the aid of three negro foremen of 
squads. He was to furnish among other things, these fore- 
men with food and clothing for themselves and the laborers 
they should employ to aid them, and their families, and they 
were to be entitled to specified, definite portions of the crops 
made by themselves, and the hands they should employ, re- 
spectively, out of which portions or the proceeds thereof 
payment was to be made for the articles advanced for their 
benefit. The residue of the crop was to belong to Rice. 

The evidence tends strongly to prove that in order the 
better to carry this arrangement into effect, it was agreed by 
Mr. Rice and the foremen mentioned, that supplies should be 
furnished by the mercantile firm of D. Pratt & Co., through 
Rice, and that they should pledge their portions of the cot- 
ton through him, and he might mortgage or pledge the same, 
for them, to D. Pratt & Co., for the payment of the articles 
so to be furnished by that house. Accordingly they all went 
to D. Pratt & Co., and made these arrangements, orally, with 
them. This was in the early part of 1872. 

On the first day of February, in that year, Rice executed 
a mortgage to D. Pratt & Co., reciting that he was indebted 
to them to the amount of his note for $575.63, payable with 
interest from that date on the 1st day of December, 1872, 
and that they had agreed to advance to him goods, supplies 
and provisions during the year to the amount of $500 more, 
to enable him to make his crop of that year, and without 
which he could not make a crop, and that therefore to se- 
cure them, he conveyed to them among other things, all 
the crop or crops of cotton, corn, &c., “that I may raise or 
that any other person may raise for me in said county during 
the present year.” The indebtedness to them was to be dis- 
charged the Ist of December, 1872. This mortgage was re- 
corded November 27, 1872. 

There is evidence tending to show that the 1,704 lbs. lev- 
ied on, had been reserved and set apart as the portion of the 
cotton which belonged to the foremen of the squads, before 
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the levy of the execution; that they were indebted to D, 
Pratt & Co. for their respective portions of the supplies fur- 
nished, to the whole value of the cotton, except one of them, 
to whom $10 remained, which was paid to him in cash— 
and that after the levy upon the cotton and the delivery of it 
to D, Pratt & Co., upon their executing the claim bond in 
this cause, a settlement was had between them and the fore- 
men for the prices of the goods, on one side, and the value 
of the cotton on the other. 

There were eight other bales of cotton at another place 
which had been levied on as Rice’s, and some other property; 
but these had been released and surrendered as exempt from 
execution. 

The issue tendered at the fall term, 1873, of the court, and 
on which the trial was had, was, “that the property levied 
on by the sheriff as the property of the defendant in execu- 
tion, is subject to the execution.” 

The court gave the following, among other charges, to the 
ury: 
of If the jury believe that before the levy there had been 
a division of the cotton, and four bales set apart to the la- 
borers as their portion of the crop grown on Rice’s place 
during the year 1872, under their contract with him, the cot- 
ton thus set apart was not subject to the plaintiff’s execu- 
tion. 

3. That the contract shown by the evidence in this cause 
between said laborers and claimants in relation to their in- 
terest in the cotton, imparted to the claimants such title as 
would authorize them to interpose a claim and try the right 
of property under the statute. 

The appellant excepted to the giving of these charges, and 
asked others, one of which was givenand the others refused. 
Among the charges refused was the following: “2. Ifthe 
evidence satisfies the jury that the laborers agreed orally with 
the claimants to turn over to them their interest in said cotton 
in payment for advances to be made to them by claimants 
during the year 1872, and there was no written evidence of 
said agreement, this did not convey the legal title of said in- 
terest to claimants.” 

It is here insisted that the second and third charges given 
by the court are erroneous. 

The interests which Rice and the foremen of the squads 
respectively had in the cotton raised on his lands, appears 
to have been that of tenants in common. As there was no 
execution against any of the foremen, in the sheriff’s hands, 
their portions were not subject to be levied on and sold by 
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him; nor was there anything to hinder those portions from 
coming under the operation of the mortgage or pledge which 
had been made of them. Until a levy was actually made, 
the tenants in common had the right to make a fair division 
of the cotton among themselves, so that each might have his 
portion in sev eralty. This appears to have been done. 

Their several separate portions then were not subject to be 
sold to pay Rice’s debts, any more than they had been be- 
fore; but being ascertained and set apart from his, they be- 
came subject to the mortgage or pledge of them to D. Pratt 
& Co., if the jury believed such mortgage or pledge had 
been made. The ascertainment of this, depending in part 
at least upon oral evidence, as well as of the fact of division, 

should have been left to the jury. 

The eight bales falling to Rice’s share having been levied 
on under the execution in favor of plaintift, were on Rice’s 
claim of them, surrendered to him as exempt from execu- 
tion for his own use, and in this plaintiff below had ac- 
quiesced. To let Rice’s part of the crop be thus appropriated 
to his use, and the portions which belonged to the negroes 
associated with him, be taken to pay his debts, instead of 
being applied, as they had devoted them, to the payment of 
their own debts to their own creditors, would not have been 
consistent with right or the law. Yet, the third charge of the 
court to the jury is erroneous; it assumes as proved, that 
a contract between these negro men and D. Pratt & Co., of a 
certain character, had been established. The evidence on 
this subject is chiefly oral, and although the proof upon the 
point be quite clear and convincing, the judge was not enti- 
tled to assume that it was established, and to predicate a 
charge to the jury upon such assumption. This was error. 
Stewart v. Russell, 38 Ala. R. 619, and cases therein cited. 

There was no error in refusing the second charge asked for 
by the plaintiff’s counsel and refused by the court. In this 
State it has been several times held that a mortgage of chat- 
tels may be orally made. 

Upon the question of the right of claimants to interpose, 
unless there be a legal title in them, we may remark that if 
they derived their title from the defendant in execution, to 
property which but for the contract with them, would have 
been subject thereto, it is probably true that they must have 
a legal title in themselves to enable them to maintain a trial 
of the right of property. Though in reference to mortgagees, 
this has been qualified by statute. R. C. 3024. Floyd v. 
Morrow, 26 Ala. 353. 

But if the property levied on did not belong to defendant 
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in execution, but to a third person, we are not prepared to 
hold that the claimant who shows this, and shows also that 
he has a just interest in the property derived from him who 
is the true owner, must also show that he (the claimant) has 
a perfect legal title. This would not be in harmony with 
rior decisions of this court, or with provisions contained in 
the Code. McGrew v. Hart, 1 Port. 8, 175; Foster v. Smith, 
16 Ala. 192; Thomas v. DeGrafenreid, 17 Ala. 602; 

R. C. §§ 3024, 3016, 3017. 

Reversed and remanded. 


Tilford v. Torrey & Lockwood. 


Bill in Equity to foreclose Mortgage. 


1. Trust; when results in favor of wife.—If the husband purchases lands 
with the proceeds or accumulations of the wife’s separate estate and takes 
title in his own name, a trust results to the wife, and she may elect to charge 
him personally or claim the purchase as her own; so also if part only of the 
purchase money is paid with such funds, or the husband uses them in making 
improvements on the lands, a resulting trust arises to the extent of the sums 
thus expended, and the wife may charge the lands and improvements with 
their repayment to her. 

2. Resulting trust; what essential to existence of.—It is indispensable to 
the existence of the resulting trust, that the trust funds should be paid at 
the time of the purchase; the use of such funds by the trustee, after the 
purchase has been completed, in payment of the debt contracted for the 
land, will not raise a resulting trust. 

8, Same; proof required to raise.—Where it is sought to raise a resulting 
trust in real estate or to establish an equity to charge it, resting merely in 
parol and in opposition to the written evidence of title, the clearest and most 
convincing proof must be made to show that the trust fund formed the con- 
sideration of the purchase to the extent claimed, and every fact and circum- 
stance necessary to enable the court to identify the funds used, must be 
pointedly stated and fuily proved. ‘ 

4. Declarations by husband to wife; when not admissible evidence.— 
Declarations made by the husband to the wife, after the execution of a 
mortgage on lands, the title to which he took in his own name, at the time 
of the purchase (which the wife alleged was made with moneys belonging to 
her separate estate) are not admissible evidence against the mortgagee, to 
raise a resulting trust, or equity to charge the land in favor of the wife. 

5. Same; how weighed.—Declarations made between husband and wife in 
the privacy and confidence of the marital relation are in ail cases most un- 
satisfactory evidence, to be received and weighed with great caution and 
circumspection. 


APPEAL from Jefferson Chancery Court. 

Heard before Hon. CHARLES TURNER. 

The bill was filed for the foreclosure of a mort- 
gage on certain real estate in the city of Birming- 
ham, executed by the appellant and her deceased husband, 
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William H. Tilford, to secure the payment of a debt due 
from him to the appellees. The bill alleges the mortgaged 
premises were purchased by the said William H., of the 
“Elyton Land Company,” that he paid at the time of the 
purchase, fifty dollars of the purchase money in cash, and 
made his promissory note for the remainder of the purchase 
money, which is outstanding and unpaid; that he received 
from said company an obligation to convey title on the full 
payment of the purchase money, and on improving the real 
estate ina manner specified in the obligation ; that he made 
the improvements, and being indebted to Preston & Stetson, 
made a mortgage of the premises for their security, with 
power of sale, in which the appellant did not join. Subse- 
quently he made the mortgage to the appellees of which fore- 
closure is sought, and in this mortgage the appellant joined. 
A sale was had under the mortgage to Preston & Stetson, at 
which the appellees became the purchasers. The answer of 
the appellant alleges that so much of the purchase money of 
the premises as was paid by her husband was paid with 
money of her statutory estate, and the improvements made 
with moneys derived from the same source. The invalidity 
of the mortgage is therefore asserted. 

The evidence discloses that the separate estate of appellant 
consisted of a tract of land in Marengo county, for which 
four thousand dollars was paid. Her husband was discharged 
as a bankrupt in 1869, but subsequently in 1870, 1871 and 


until June, 1872, was engaged in a retail merchandise business . 


in Perry county, in Eutaw, and in Birmingham. He 
changed his business in December, 1871, from Eutaw to 
Birmingham, carrying with him a stock of goods of about 
the value of fifteen hundred dollars. He made the improve- 
ments on the premises in controversy, and occupied them 
first as a storehouse, and subsequently as a restaurant. The 
only sales of the real estate proved, which formed appellant’s 
separate estate, were made in the latter part of 1871 and 
in 1872. For what amount these sales were made does not 
appear, nor when the money from them was realized. The 
principal evidence on which appellant relied to support her 
claim, consisted of declarations made to her by her husband. 

The chancellor rendered a decree in favor of the appel- 
lees, granting them the relief prayed, and from that decree 
this appeal is taken. 


HARGROVE & LEwIs and R. H. PEARSON, for appellant. 


ELLIS PHELAN, contra. 
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BRICKELL, C. J.—It is a well established principle in 
courts of equity, that if a trustee invests the funds he holds 
in a fiduciary capacity, in the purchase of lands, taking the 
conveyance of title in his own name, the cestui que trust may 
at his election, charge the trustee personally, or may follow 
the money into the land, and claim the purchase as having 
been made for him. The principle applies when a purchase 
is made by a husband, with the proceeds or accumulations of 
the wife’s separate estate. 1 White & Tudor’s leading cases, 
277-8; Perry on Trusts, § 127. Ifa part only of the pur- 
chase money is paid with trust funds, a resulting trust will 
be created to the extent of ,the payment; or the cestui que 
trust may charge the lands with the repayment to him of the 
sum so paid. 

To create the equity either to charge the lands, or to raise 
a resulting trust, a payment of the trust funds at the time of 
the purchase is indispensable. A subsequent payment by 
the trustee of the debt he may have contracted in the pur- 
chase of the lands, will not by relation attach any trust or 
lien to the original purchase. The whole theory of a re- 
sulting trust, or of the equity of the cestui que trust to fol- 
low trust funds into real estate or other property, arises out 
of the circumstance, that the trust funds, at the time of the 
purchase, formed its consideration. 1 White & Tudor’s 
Lead. Cases, 275; Jackson v Moore, 6 Cow. 726; Boyd v. 
MeLean, 1 Johns, Ch. 590; Bottsford v. Burr, 2 Ib. 414; 
Steere v. Steere, 5 Ib. 20; Foster v. Trustees of Athenaeum, 
2 Ala. 302. The trust funds being employed in the pur- 
chase, when it is made, it is a mere conversion of them into 
another species of property. From such conversion the trus- 
tee cannot claim any benefit, or that they are thereby di- 
vested of the trust originally impressed upon them. 2 Sto- 
ry’s Eq. § 1258. 

To raise a resulting trust in real estate, or to establish an 
equity to charge it, resting merely in parol, and in opposition 
to the written evidence of title, clear and convincing evi- 
dence is required. Boyd v. McLean, supra; Bottsford v. 
Burr, supra; Steere v. Steere, supra; Lench v. Lench, 10 
Vesey, 517; Baker v. Vining, 30 Maine, 121. The princi- 
ple in its entirety had no other foundation than that the 
trust funds formed the consideration of the purchase, in 
whole or in part. This fact must not be left in doubt and 
uncertainty, either as to the character, or amount of the 
funds employed. If the fact is doubtful or uncertain, in 
either respect, the written evidence of title must prevail. 


If the facts of this case are, as alleged by complainant, it 
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would seem to be matter of little difficulty for her to show 
clearly and distinctly the employment of her separate money 
in the purchase and improvement of the premises in contro- 
versy. That she had a separate estate consisting only of a 
tract of land in Marengo county, originally, is shown. That 
parts of this land were sold about the time of the purchase 
of the premises in controversy is true. It is averred in her 
answer and shown by her deposition that the lands cost 
originally four thousand dollars. For what amount sales 
of apart of them were made, is not shown, A part of 
them she yet retains, and there is no evidence of their value. 
The husband was discharged as a bankrupt in 1869. It is 
averred in the appellant’s answer, and repeated in her depo- 
sition, that afterwards he was without means. He was sub- 
sequently engaged in business as a retail merchant in Perry 
county, in Eutaw, and in Birmingham. The business the 
appellant claims he conducted as her agent, with her separate 
moneys. How she obtained the moneys is not shown. In 
Eutaw he had bought a house and lot, and paid five hundred 
dollars of the purchase money, which the appellant claimed 
was her separate money. He carried from Eutaw to Birm- 


ingham goods of the probable value of fifteen hundred dol- - 


lars. These are also claimed as her separate estate, having 
been purchased with her separate money. The premises in 
controversy are purchased by the husband in his own name, 
he contracting to pay therefor fifty dollars in cash—fifty dol- 
lars in six months, and seventy-five dollars in twelve months, 
and to make particular improvements thereon, within a 
specified time. He executed his own note for the credit pay- 
ment; and within the prescribed time made the improve- 
ments ata cost of about fifteen hundred dollars. The ap- 
pellant testified that the improvements were made with 
moneys she sent to her husband, derived from the sales of 
her lands. She was not in Birmingham until after the com- 
pletion of the improvements; and the clerk, in the store car- 
ried on by the husband there, testified the improvements 
were paid for with goods from the store, and moneys received 
there from the sale of goods. 

The equity of the appellant, would be to charge the prem- 
ises with so much of her separate money as was employed 
in the purchase and formed a part of its consideration 
when it was made; and so much of her separate moneys as 
were used in making the improvements. There is not evi- 
dence on which she can sustain any claim to the goods her 
husband had at Eutaw. and carried to Birmingham. She 
avers that they were hers, and that her husband was selling 
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them as her agent. But she does not state where or how 
she obtained the means of purchasing them. She does not 
offer any evidence that she had sold any part of her lands, 
until about the time the goods were carried to Birmingham. 
Her separate estate consisting only of a single tract of land ; 
if any part of it was sold, and converted into the goods she 
must have known it, and would so have testified. Whether 
the sale she made of her lands in 1871 was made before or 
after her husband had made the contract of purchase of the 
premises in controversy, and made the cash payment there- 
on, does not appear ; nor does it appear when she received 
any money on this sale. 
Under this state of facts, the evidence of the equity the 
appellant asserts is not clear and convincing. The clerk 
who was in Birmingham, engaged in transacting the busi- 
ness of the husband, had better opportunities of knowing the 
source from which payments for the improvements were 
made than appellant could have. She was residing in Eu- 
taw, and as she states, her only opportunities for knowing 
anything about the improvements, were from the declara- 
tions of her husband. When the declarations were made, 
whether before or after the making of the mortgage under 
which the appellees claim, is not shown. If made after the 
mortgages, they are not admissible as evidence. Whenever 
they may have been made, they are subject to the observa- 
tions of the Master of the Rolls, in Lench v. Lench, supra, 
“in all cases most unsatisfactory evidence, on account of the 
facility with which it may be fabricated, and the impossibil- 
ity of contradicting it. Besides, the slightest mistake or 
failure of recollection may totally‘alter the effect of the dec- 
laration.” See also Garrett v. Garrett, 29 Ala. 439. There 
seems to us special danger, in resting such an equity on the 
uncoroborated declarations of a husband made to his wife, 
in the privacy of domestic life. Less deliberation and care 
would be observed by him, than he would be expected to 
observe in declarations to another, to whom he was not 
bound by the ties existing between him and his wife, and to 
whom such unlimited confidence would not be extended, as 
to the wife. A fact not without its importance, is, that the 
appellant joined her husband in the mortgage to the appel- 
lees, without disclosing that she had any interest in, or claim 
to the premises; nor did she ever assert any claim to them, 
until it was certain they must be sold in satisfaction of the 
mortgages. 
If the equity of the appellant exists it was capable of 


clear and convincing proof. Lapse of time had not involved 
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the facts in obscurity. They were few and simple. The 
only moneys she could have had, must have been derived 
from the sale of her lands. If her lands or a part of them 
were sold and converted into the goods her husband carried 
to Birmingham, the fact was easily proved. If her husband 
obtained from the sale of her lands the money with which he 
made the cash payment of fifty dollars, it could have been 
shown. The fact would fairly have appeared, if it had been 
shown that immediately preceding the purchase, he had re- 
ceived that sum or a larger sum from the sale of her lands, 
and that he carried no other money with him when he went 
to Birmingham—a fact which would probably have been 
known to the witness Baggett. The appellant having the 
means of establishing clearly her equity, if it exists, should 
not have contented herself with a repetition of the declara- 
tions of her husband; especially as these declarations, so far 
as they refer to the improvements, are directly contradicted 
by the clerk. 
We concur in the opinion of the chancellor, that the claim 

of the appellant is not supported by the evidence, and the 
decree must be affirmed. 


. 


Bell e¢. ua. v. Allen. 


Action on Promissory Note. 


1. Misjoinder.—A misjoinder of plaintiffs, whether disclosed by the record 
or by evidence on the trial, is fatal to recovery. 

2. Same.—Where the debtor of the wife, on transactions had with her 
while sole, makes a note payable to the husband alone—either the wife is the 
real Beneficial owner (under 3 2523 R, C.) and must sue alone, or the prom- 
ise is an express promise to pay the husband as her trustee, on which he 
alone can sue; and whether the one or the other, in no event could husband 
and wife maintain a joint suit upon the note. 

3. Charge on effect of eivdence ; presumption as to.—Unlessit affirmatively 
appears to the contrary, it will be presumed that a charge upon the effect of 
the evidence, was given at the request of one of the parties. 


APPEAL from Circuit Court of Talladega. 

Tried before Hon. W. H. SMITH. \ 
The opinion states the case. 

FITZPATRICK & RUGELY, for appellant. 


TAUL BRADFORD, contra. 
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BRICKELL, C. J.—The suit was commenced by the ap- 
pellant, Thomas B. Bell, in his own name, not joining his 
wife, on a promissory note payable to him alone, made by 
the appellee. Subsequently the complaint was amended by 
joining the wife as party plaintiff, and adding a count on ac- 
count stated by the plaintiffs and defendant, whereby it was 
ascertained the defendant was indebted to the wife, on deal- 
ings with her whilst sole, in the sum of seven hundred and 
eighteen dollars and twelve cents, and therefore made his 
‘promissory note payable to the husband. The evidence in- 
troduced on the trial was without conflict, and showed that 
defendant had in 1865, or in 1866, purchased of the wife, 
whilst sole, four bales of cotton, the property of her former 
husband, of whose estate no administration had been gran‘ed, 
and not having paid therefor, after her marriage, for the pay- 
ment of the purchase money, made the note payable to Bell, 
on which this note is founded. Before, and subsequent to 
the amendment of the complaint, the court charged the jury, 
the plaintiff could not recover. To the charge the plaintiffs 
excepted, submitted to a non-suit, and now move that it be 
set aside. 

A misjoinder of plaintiffs, whether disclosed on the record, 
or by the evidence offered on the trial, is fatal to a recovery. 
All the plaintiffs in action at law, must be entitled to recover, 
otherwise none of them can recover in it. The rule is ap- 
plicable to a misjoinder of husband and wife. Walker v. 
Fenner, 28 Ala. 367. 

Mrs. Bell, having possession of the cotton, after the death 
of her former husband, of whose estate it formed a part, 
could have retained it against every one but arightful admin- 
istrator. If her possession had been disturbed by any one 
else than a rightful administrator, or one claiming under him, 
she could have maintained an appropriate action, to redress 
the injury. Brown v. Beason, 24 Ala. 466. 

Having whilst sole, and when there was no administrator, 
made sale of the cotton to the appellee, he became bound to 
pay her for it, and she could have maintained an action 
against him for the price agreed to be paid. That she was 
not the owner of the cotton, and had not authority to sell, 
would not have been a defense to her action for the recovery 
of the price, unless connected with evidence, that an admin- 
istrator had interposed a claim to the cotton, or to the price. 
Upchurch v. Norsworthy, 15 Ala. 705. On her marriage, the 
debt due her from the appellee, for the price of the cotton, 
was as between her, her husband and the appellee, her statu- 
tory estate, for the recovery of which, by force of the ex- 
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press words of the statute, she must have sued alone. R. C. 
§ 2525. The appellee having made his promissory note, 
after her marriage, payable to the husband alone, for the 
debt due the wife for the cotton, it is either true, that the 
wife became the real, beneficial owner of the note, and must 
have sued thereon, in her own name, (R. C. § 2523,) or, that 
an express promise to pay the husband as her trustee, on 
which he alone could sue. Whether the one, or the other of 
these propositions, is true, it is not material to inquire, for if 
the first is true, the wife is the only proper plaintiff. 

When the wife was introduced into the suit, there was 
produced a misjoinder of plaintiffs, on any aspect of the case. 

The court therefore did not err in the charges given. The 
statute prohibits the court from charging on the effect of the 
evidence, unless requested. (R. C. § 2678.) If it has any 
application to a case like the present, as it does not affirma- 
tively appear the charge was not given on request, to sup- 
port the judgment, the request would be presumed. English 
v. McNair, 34 Ala. 40. 
The judgment is affirmed. 





Satterfield, Ex’r. v. John, pro. ama. 


Bill for Settlement of Guardianship and Administration. 


1. Chancery; when will not interfere by injunction—A court of equity 
will not interfere, pending the litigation, by injunction, appointment of a 
receiver or order to pay funds into court, to prevent the trustee, in the exer- 
cise of his legal right, from collecting trust funds, upon bill showing merely 
the unauthorized use of the trust property, the derivation of profits by him 
from such use, and the election of the cestwis qui trust to take such profits. 

2. Same; when will interfere.—Peril to the trust fund alone moves the 
court to displace the trustee from the exercise of his legal rights over the 
trust funds, pending litigation against him, and unless such peril is shown by 
ga allegations, supported by clear proof, the court ought not to inter- 
ere. 

3. Release by ward; effect of.—A valid release from the ward, absolving 
the guardian from all liability to account for his guardianship, and her ac- 
ceptance of the consideration of the release in satisfaction of her demands 
against him, bars her of all right to call him to account for the profits de- 
rived from the unauthorized use of her estate. 

4. Injunction; when should be dissolv2d—When the answer positively 
denies the averments of the bill, the general rule is that a temporary injunc- 
tion must be dissolved—the exception being where irreparable mischief will 
follow, or the intervention of special circumstances which will take the case 
out of the rule. 


APPEAL from Dallas Chancery Court. 
HEARD before Hon. CHARLES TURNER. 
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The opinion states the facts. 


MorGAN, LApsLEY & NELSON, for appellants. 

The averments of the bill being positively denied, the in- 
junction should have been dissolved. The bill does not 
show a specific claim to the draft in the hands of Harlan 
and the answer denies all right of the complainant 
to it. The draft is legally in possession of Harlan who is a 
aad defendant, but who has not appeared, and the court 

1as no power to reach him or the draft. The order appoint- 
ing a receiver was made after the refusal to dissolve the in- 
junction, and was unnecessary to preserve the fund, and after 
the appointment of Satterfield as executor of the estate of 
Grey, and without any averment charging him with incom- 
petency, insolvency or want of integrity. The court had no 
power to vest the title in its register. Booth v. Clark, 17 
Howard, U. S. 322. The injunction was mischeivous and 
should have been dissolved. 


FELLows & JOHN, and Pettus & Dawson, contra. 
Though the court did not have jurisdiction of the property 
it did of the person of the executor, and having that could 
compel him to assign or transfer the property so as to vest 
the legal title in the transferee or assignee. Kerr on Re- 
ceivers, 184 and note; 2Spence’s Eq. Juris. 647 ; Edwards 
on Receivers, 647. 

The property consisted of a gross sum and could at once 
by an order be paid into court. Edwards on Receivers, 12; 
Ex parte Walker 25 Ala. 104. 

The matter in dispute being the fact whether or no the 
property is a part of the assets of the estate of Grey, the ap- 
pointment of a receiver was proper. 

To compel a conveyance by a defendant to a receiver by 
an interlocutory decree is a common practice in courts of 
equity. Kerr on Receivers, 98-101, and such conveyance 
would be valid wherever the funds were situate. Kerr on 
Receivers, 124; Keys v. Keys, 1 Bevan 425; Keys v. Lind- 
sey, 15 Vesey 91. | 


BRICKELL, C. J.—The bill is filed to comnel an ac- 
count of the guardianship of the appellee, while an infant, 
and of the administration of the estate of her deceased 
mother, of which she was sole legatee and devisee. It presents 
a case lying within the original jurisdiction of a court of 
equity, which is not impaired by any statute. An injunction 
is sought to restrain the guardian, from collecting and re- 
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ceiving the proceeds of the sales of cotton, averred to be the 
property of the ward, which had been illegally seized by the 
military authorities, and the proceeds of the sales of which 
had been paid into the United States treasury, but which the 
secretary of the treasury had directed to be refunded. The 
order of the secretary directed the proceeds of the sale of the 
cotton to be refunded to the guardian, and drafts on the 
treasury payable to him had been delivered to his attorney. 

The appellee claims the cotton, as having been grown on 
her lands, by the labor of her slaves employed in its culti- 
vation. It is not shown by the bill that under the statute, 
the guardian had obtained an order authorizing him to keep 
her estate together. Such order was necessary, or he was 
liable for rents and hire, or the profits derived by use of the 
ward’s estate, at her election. The election to take the 
profits can be made and asserted only in a court of equity, 
and to them the ward has no title, legal or equitable—when 
ascertained they constitute a mere debt. Her right results 
from the doctrine of trusts, and is founded on the rule, that 
a trustee shall not be permitted to make a profit for himself, 
by the uses to which he may appropriate the trust estate. 
Bryant v. Craig, 12 Ala. 354. If it is conceded the bill 
states a case of the unauthorized use of the trust property— 
the derivation of profits by the trustee from such use, and an 
election by the cestui que trust to take such profits, in lieu of 
charging him with interest, or rents and hires, it does not 
present a case, in which a court of equity should by injune- 
tion restrain the trustee from receiving and holding the 
profits; nor a case in which he should be ordered to pay 
them into court ; or, a receiver should be intervened to hold 
them pending the litigation. A court of equity will compel 
a trustee to the performance of his duty, and will enjoin 
him from taking the custody of trust funds, when he has 
been guilty of such misconduct, as create a reasonable ap- 
prehension of their safety, if they pass under his control ; 
or, if he is insolvent, and there is a just probability of his 
wasting or misapplying them. High. on Inj. § § 827 and 
831; Kerr on Inj. 161; Perry on Trust. § 816. It is the peril 
of the funds—the just and probable cause to apprehend 
waste or loss, that induces the interference of the court, and 
the displacement of the legal right of the trustee, to collect 
and hold them. Schanck v. Schanck, 3 Hals. Ch. 140. When 
it is not apparent that there has been gross mismanagement by 
a trustee, or that there is jeapardy in suffering the assets to 
pass under his control, because of his insolvency, existing or 
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impending, it would be a harsh measure, t» restrain him by 
injunction, from the exercise of his legal rights. 

The bill is wanting in any positive averment of the in- 
solvency of the guardian, as an existing fact, or of facts on 
which a just apprehension could be founded, that it is im- 
pending. Its only allegations touching this point, are not 
made the ground on which an injunction is sought to pre- 
vent him from the collection and reception of the proceeds 
of the sales of the cotton, but as the facts influencing the 
appellee to accept from him a conveyance of lands, and to 
execute to him a release from all liability to her on account of 
the guardianship and administration. These allegations are 
as follows: “And finding that said Grey was rapidly dispos- 
ing of his property, and that he would soon strip himself of 
all his property in Alabama, and elsewhere ;” and again, 
“Oratrix avers that Grey had already disposed of much of 
his property, and she was apprehensive that he would dis- 
pose of the balance, and put the same beyond her reach,” 
&c. These allegations are vague and indeterminate, and so 
far from asserting insolvency, as an existing fact, they imply 
present solvency, but intimate a conversion of visible prop- 
erty, or its transfer, so that the appelle would have been em- 
barrassed in enforcing her just demands. Apprehensive of 
this embarassment, she entered into the settlement, and exe- 
cuted the release which she prays may be vacated. The allega- 
tions are not of facts, but rather of the appellee’s fears and ap- 
prehensions. What was the character of the property, of 
which disposition was made—on what consideration it was 
disposed of—what was its relative value, to the property of 


which disposition had not been made, does not appear. It 


may be, that the dispositions were in the ordinary, usual 
course of business, not justifying any reasonable apprehen- 
sion of insolvency, or embarassment in the enforcement of a 
just demand, and that appellee’s fears were needlessly ex- 
cited. It requires clearer and stronger allegations than these, 
to justify the wresting of trust funds from the custody of a 
trustee. Besides, the allegations are positively denied in the 
answer, and the solvency of the guardian distinctly affirmed. 
Reading the bill and answer in connection, no reasonable 
apprehension can be indulged, that the funds would be im- 
perilled, if they passed into the custody of the guardian. 
The bill in one of its paragraphs, avers the cotton was the 
absolute property of the appellee. In another, it is averred 
that the appellee had been informed the application to the 
treasury department for the proceeds of sale, was made in 
the name of the appellee and her mother, and that she was 
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surprised to learn it was in the name of the guardian, and 
that he was claiming the cotton as his property. Although, 
in the seventh paragraph, the allegation is positive that the 
cotton was the product of her lands, and the labor of her 
slaves; in the tenth paragraph, she avers her inability to 
state whether any of her mother’s slaves assisted in its pro- 
duction. The averments of the answer in response to these 
allegations, are distinct, showing that if appellee elects to 
take the proceeds of the sale of the cotton in lieu of rents 
and hires, it but a share, not the whole which she can take, 
and affirms the appellee’s knowledge that the application to 
the treasury department, was made in the name of the guar- 
dian, and that he asserted ownership of the cotton. 

From the bill it appears the appellee had released the 
guardian from all liability to account for his guardianship, 
and had accepted a conveyance of lands in satisfaction of her 
demands against him. If that release is valid, and on that 
question we express no opinion, it is certain it embraces any 
claim, the appellee could prefer to this cotton. 

The liability of the guardian was to account for rents and 
hires, if the lands were rented and the slaves hired. If not 
rented and hired, but occupied and employed by the guar- 
dian for his own benefit, the profits derived from the occupa- 
tion and employment, or the reasonable value of the use and 
occupation and hires, at the election of the ward. The cot- 
ton when subjected to deductions for the expenses incurred 
in its production, is the representative of the profits—the 
thing from which they are to be derived. Releasing the 
guardian from liability to account, is a release not only of 
his liability to account for rents and hires, but of his liability 
for the profits which might be taken in lieu of them. 

Under the facts averred in the anwer the release is valid, 
and the appellee can have no possible claim to the cotton, or 
the proceeds of its sale, It was executed after the marriage 
of the appellee—three years after her arrival at maturity, on 
the solicitation of her husband, and without any fraud on the 
part of the guardian. It originated with her husband, and 
no influence was exercised by the guardian in its execution, 
who was reluctant to enter into the transaction of which it 
isa part. His desire for peace, and his affection for the ap- 
pellee, who had grown up under his care, and whom he was 
anxious to benefit, induced him into the transaction to con- 
vey the lands, the husband was willing to accept in satisfac- 
tion of all demand against him, in consideration of a full re- 
lease, and not any purpose to avoid a fair and full account- 
ing to the appellee. This is the light in which the release is 




































































132 SUPREME COURT (June Term, 


[Pylant v. Reeves. ] 

placed by the answer. It stands ina different light, under 
the allegations of the bill. The testimony on the hearing 
alone can determine its validity. The answer is responsive 
in its statements, and leaves the appellee without any claim 
whatever to the funds from collecting which the guardian 
had been enjoined. The injunction should not stand in such 
acase. The whole merits of the bill are completely re- 
pelled by the answer, and not a circumstance remains 
which can justify interference with the legul rights of the 
guardian. The general rule is, that when an answer posi- 
tively denies the merits of the bill, a dissolution of the tem- 
porary injunction follows. The rule is not inflexible, but it must 
be apparent irreparable mischief will follow, or some cireum- 
stance peculiar in its character must exist, to justify a de- 
parture from it. So it is the invariable rule, that if the al- 
legations of the bill are not sufficient to warrant the inter- 
ference by injunction, the injunction must be dissolved, 
though the bill may be retained for other relief. Harrison 
v. MeCrary, 37 Ala. 688. 

If the proceeds of the sale of the cotton, were strictly 
trust funds, to which the appellee had a clear equity, it can- 
not be affirmed on the allegations of the bill, there was any 
just reason to apprehend loss, waste, or misapplication, if 
they passed into the custody of the guardian, and on this 
ground the injunction should have been dissolved. 

The allegations of the answer are responsive and full, dis- 
closing that the appellee has no just claim to the funds— 
that whatever claim she could have preferred was fairly re- 
leased to the guardian. On this ground also, the injunction 
should have been dissolved. | 

The decree of the chancellor is in all things reversed and 
annulled, and a decree will be here rendered dissolving the 
injunction heretofore granted in this cause. The next friend 
of the appellee must pay the costs of this appeal in this 
court, and the court of chancery. 


Pylant v. Reeves, et. al. 


Bill in Equity to enforce Vendor's Lien. 


Vendor's lien.—The lien of the vendor of real estate for the unpaid pur- 
chase money, rests upon the broad principle of equity that it is unconscien- 
tious to allow one who gets the estate ot another to keep it, without paying 
the consideration; and this lien follows the land, prevailing against every one 
but a bona fide purchaser for value, without notice. 

2. Same; aguinst whom may be enforced.—Where the husband purchases 
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land on his own credit, giving his notes for the purchase money, and the ven- 
dor, at his request, makes a conveyance direct to a trustee for the wife,—the 
wife and her trustees are none the less volunteers than if they derived title 
directly from the husband. 

3. Same.—The vendor’s lien prevails with as much force against a married 
woman purchasing lands, as against one fully sud juris. Until the purchase 
money is paid the land can not become her separate estate; and while her 
disabilities may protect her, they can not authorize her to take and ho!d the 
lands of another without paying for them. : 


APPEAL from Chancery Court of Pike. 

HEARD before Hon. H. AUSTILL. 

Reeves, on his own credit, purchased land of Pylant, and 
executed a note for the purchase money. The legal title was 
in Pylant’s father, who, by agreement between the parties, 
conveyed the land to a trustee for Reeve’s wife. Reeves 
paid nearly the whole of the note, and finally took it 
up, giving a new note for the unpaid purchase money. This 
note not having been paid, Pylant filed his bill against 
Reeves, his wife, and the trustee, to enforce his vendor’s 
lien upon the land. Upon demurrer the chancellor dis- 
missed the bill, and hence this appeal. 


W. D. Woop, for appellant. Mrs. Reeves held either 
an estate by contract, or by statute; if the former, 
she could not charge it by a note unless she signed 
it, if the latter, the note should have been attested 
by two witnesses. JJolton v. Martin, 43 Ala. Under the au- 
thority of that case, the note was not a lien on the land, and 
the bill was properly dismissed. Besides, Pylant having 
taken Reeve’s note after the conveyance to the trustee, is 
now estopped from proceeding against the land. Brooks v. 
Martin 43 Ala. 


N. W. GRIFFIN, contra. The land was liable to be sold 
for the payment of the unpaid purchase money, no matter 
who held the legal title, so long as it had not passed into the 
hands of a bona fide purchaser for value. Parsons on Con- 
tracts, Vol. 3, p. 277. The wife is not a bona fide pur- 
chaser—she parted with nothing of value, and can have no 
greater rights than her husband. The decision in Molton v. 
Martin, has no application, because in this case the husband’s 
money, not the wife’s was paid out, and formed the consid- 
eration of the rule. 


BRICKELL, C. J.—The lien of the vendor of real estate, 
for the purchase money, or any part thereof, which may re- 
main unpaid, prevails against all persons but bona fide pur- 
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chasers for a valuable consideration without notice. It at- 
taches without any special agreement for its existence, 
whether a conveyance has been made or not. It has its 
foundation in the broad principle of equity, that it is un- 
conscientious, to allow one who gets the estate of another to 
keep it without paying the consideration. The purchaser 
holds the legal title, if it has been conveyed, chargeable 
with a lien for the purchase money in favor of the vendor, 
if it has not been conveyed it remains in the ven- 
dor, chargeable with a trust for its conveyance to the 
vendee, when he shall pay the purchase money, and he is a 
trustee of the purchase money for the vendor. 

The lands were purchased by the appellee Reeves, on his 
own credit, he executing his own note only for the purchase 
money, the greater part ‘of which he subsequently paid. At 
his request the lands are conveyed to a trustee for the sepa- 
rate use, and as the separate estate of his wife. The wife 
and her trustee are mere volunteers—the voluntary donees 
of the husband, standing in his shoes, entitled only to his 
rights, and bound by every equity affecting him. As the 
land would have been indisputably bound for the purchase 
money, if the conveyance had been made directly to the 
husband, and he on a merely good consideration, had made 
the conveyance to a trustee for the use of the wife, it is 
equally bound under the conveyance the vendor made at the 
request of the husband. The trustee and wife are not less 
volunteers than if they claimed directly from the husbands 
deed. 

No question as to the capacity of the wife to contract, or 
as to her separate estate, its character and liability, can arise 
against the vendor seeking to enforce his lien for the pur- 
chase money. It cannot become her separate estate, until the 
purchase money is paid. The vendor’s lien prevails with as 
much force against a married woman purchasing land, as 
against one fully sui juris. Her disabilities may protect 
her, but they can never authorize her to take and hold the 
lands of another without paying for them. Chilton vy Briaden, 
2 Black. 458. 

The chancellor erred in not overruling the demurrer to the 
bill, and the decree must be reversed and the cause re- 
manded. The appellees C. C. Reeves and J. H. Turner will 
pay the costs of this appeal in this court, and in the chan- 
cery court. 
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Taylor’s Administrator v. Taylor’s 
Children. 


Petition to Probate Court to allot Exemptions, é&e. 


1. Exemption out of decedent's estate; what law governs.—The laws in 
force at the time of the ancestor’s death govern as to the exemptions in fa- 
vor of the widow and children. Subsequent legislation can not enlarge or 
diminish their rights in this respect. 

2. Same; when probate court has not jurisdiction to allot——Where the ad- 
ministrator in chief sold property, exempt from administration in favor of 
the widow and minor children, without claim on their part, and the proceeds 
of sale were mingled with the assets generally and applied in the course of 
administration, the probate court has no jurisdiction to allow the exemption 
out of the funds of the insolvent estate in the hands of the administrator de 
bonis non. The right and remedy of the widow and children is against the 
administrator who converted the exempt property, and not against the ad- 
ministrator de bonis non, or the assets in his hands. 


APPEAL from Probate Court of Dallas. 
The opinion states the case. 


JOHNSTON & NELSON, for appellant. 
MorGAN, LAPSLEY & NELSON, contra. 


BRICKELL, C. J.—The ancestor of the appellees died, 
and administration of his estate was granted in 1866. Any 
claim which they can prefer to property of their ancestor, 
as exempt from administration, must be founded on the laws 
existing at his death. Subsequent legislation will not en- 
large or diminish their rights in this respect. Taylor, Ad- 
ministrator, v. Pettus, 52 Ala. 287. 

The statute of force, at the ancestor’s death, subjected all 
the property of a decedent to the payment of his debts, ex- 
cept articles of personal property specially enumerated, 
and in the event of the insolvency of the estate, real prop- 
erty, not exceeding in value five hundred dollars, to include 
the homestead. The exemption was to the widow and minor 
children. R. C. § 2060-1. The personal property was 
without claim from the appellees, or the widow, who was 
then living, sold by the administrator in chief, and the pro- 
ceeds of sale mingled with the assets generally, and applied 
in the course of administration. Whatever may have been 
the jurisdiction of the court of probate, while the personal 
property so exempt remained in specie, in the possession of 
the administrator, to have ordered its allotment to the widaw 
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or children, it certainly could have no jurisdiction of any 
proceeding either for the recovery of damage for its conver- 
sion, or the proceeds of its sale, if it should be sold or other- 
wise converted by the administration. The sale or conver- 
sion of such property by the administrators is a tort, for 
which trover or other appropriate action may be maintained. 
Carter v. Hinkle, 13 Ala. 529. Ifthe property is sold and 
money or its equivalent is received, the tort may be waived, 
and assumpsit for money had and received maintained. Of 
these actions the court of probate has no jurisdiction. 

The right and remedy of the appellees is against the ad- 
ministrator who converted the property, and not against the 
appellant, or the assets in his hands to be administered. The 
decree of the court of probate is reversed, and a decree here 
rendered dismissing the petition of appellees. 


Mathews ef «/. v. Sheldon. 


Bill in Equity to cancel Trust Deed. 


Statutory separate estate ; what does not constitute mortgage of—A mar- 
ried woman received direct from the owner a conveyance of real estate, paid 
for and improved by the husband wholly with funds drawn by him out ofa 
firm of which he was a member, and to which he all the time remained a 
debtor. Afterwards the husband induced the wife to join him in a convey- 
ance of the property, as security for the payment of a loan made to the firm, 
on the faith of the security, to relieve it from embarrassment, and to be 
used in carrying on its business. At the time of the purchase neither she 
nor her husband owned any property. The loan not having been paid, and 
the firm having failed, the property was sold under the deed of trust : 

Held—1. That the property, although conveyed directly to the wife, was 
liable in equity for the satisfaction of the debts of the firm. 

2. That the effect of the wife’s conveyance being to convert the property 
into a security for the satisfaction of the firm’s debts, a purpose to whicha 
court of equity would devote it, neither the conveyance nor a sale under it, 
would be set aside at the wife’s instance, as presenting a case of mortgage 
of her statutory separate estate for the payment of the husband’s debts. 


APPEAL from Chancery Court of Mobile. 

Heard before Hon. A. C. FELDER. 

This was a bill filed by Mrs. Sheldon against the appellants, 
praying that a certain trust deed, executed by her and her 
husband, and conveyances under it, be cancelled, &c., as pre- 
senting the case of a mortgage by a married woman of her 
statutory separate estate in payment of the husband’s debts. 
The chancellor granted the relief prayed and hence this appeal. 


Wo. G. JoNEs and HAMILTONS, for appellants. 


Vou. Lin. 














1875.) OF ALABAMA. 137 


[Mathews v. Sheldon. ] 
HERNDON & SMITH, and LABUZAN, contra. 


MANNING, J.—In this case it is conclusively proved, 
that the house and lot in controversy and the improvements 
thereon were paid for by Mr. Sheldon out of the moneys of 
the firm of Parker, Lake & Co., of which he, at the time of 
the purchase, was book-keeper, under an agreement that in 
five or six weeks he should become, as he did, a partner in 
it. In the latter relation he was to receive one-fifth of the 

rofits, and after some time, in the next year, one-fourth, 
without putting any capital into the business. The improve- 
ments seem to have been made chiefly after he became part- 
ner; and the cost of house and improvements amounted to 
about $8,000. 

At this time, the latter part of 1865, and 1866, the firm 
was doing a large and apparently prosperous business ; but 
owing to the failure of its customers to pay, it became em- 
barrassed early in 1867, failed later in that year, and in the 
spring of 1868 went into bankruptcy. 

When the firin advanced money, about $2500, in October 
1865, for the first purchase of the house, Sheldon became 
debtor for that amount to the firm of Parker, Lake & Co., 
and on opening new books, upon his becoming a partner, the 
amount he owed was carried to his debit in them, 

These books have been destroyed by fire, and therefore, 
no copy of his account with the firm is produced. But the 
testimony tends to prove that in his desire to settle and main- 
tain his family well, and in a reasonable anticipation of a 
prosperous business to the firm of which he had become a 
member, his account was overdrawn, and he was always a 
debtor to the firm. In 1866, balance sheets or accounts were 
taken, by which it appeared that Parker, Lake & Co., had 
done a thriving business and made large profits; but these 
profits were not moneys in hand; they consisted largely of 
the credits of the firm, the moneys due to it from its custo- 
mers. Considering these as money, a division was made of 
the supposed profits, and each partner was credited with his 
share thereof. Yet, even after this, according to the testi- 
money, Mr. Sheldon remained debtor to an amount exceed- 
ing the cost of his house and improvements. The other 
moneys he had drawn were probably used chiefly in the 
maintenance and support of his family. 

There is some contradiction in the testimony of Mr. Shel- 
don and that of Mr. Lake, one of his co-partners, in respect 
to the understanding between them about his taking the con- 
veyance of the house and lot to his wife, the appellee, instead 
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of to himself. But we do not consider this a matter of im- 
portance. Neither he nor his wife had any fortune ; he was 
living upon his wages as clerk, and had not saved any thing 
from them. And upon his attention being called by Mr. 
Lake to the fact that while the money expended on account 
of the house and lot had been furnished by Parker, Lake & 
Co., the title had been taken to Mrs. Sheldon, Mr. Sheldon 
replied that he would make that right, or that he would fix 
that all right; and on the next day he called Mr. Lake’s at- 
tention to entries he had made by which he, Sheldon, was 
credited with $8,000 on the books of Parker, Lake & Co., 

and “real estate” was debited therein with the same amount, 
so as to show that the property belonged to the firm. 

The fact seems to be that the other members of the firm 
had very great confidence in Mr. Sheldon, who had been 
their book-keeper since the war, and that he had great con- 
fidence in the good fortune and success of the firm of Par- 
ker, Lake & Co., of which he had become a member. There 
does not seem to have been any designed wrong done by him 
towards them in this transaction. 

But the prosperity of the house was only apparent. Its 
customers failed to pay up, and in the spring of 1867, it 
sought to sustain itself and meet its engagements, by bor- 
rowing money, and as part of the security for the repayment 
of this money and interest, Mrs. Sheldon reluctantly, but 
voluntarily, joined her husband in executing the trust deed 
of the house and lot, which with others, from the trustee to 
a vendee, and from him to a subsequent purchaser, she prays 
by this bill to have cancelled and set aside. The appellant 
is this subsequent purchaser. She paid her money for the 
property, and the money went to repay the creditor who 
lent his money to the firm, in its time of need. 

On the part of appellant it is insisted that Mr. Sheldon 
was not a competent witness for his wife, and that the cases 
heretofore decided in this court, in which husband or wife 
was held competent to testify for each other, were cases in 
which the husband or wife testifying was the trustee or 
agent of the other, and for that reason, and as an exception 
to the rule, was permitted to explain as a witness transactions 
done in that capacity. This appears to be according to the 
fact ; but we do not think it necessary to decide the question 
of Sheldon’s competency to testify on behalf of his wife, in 
this cause. See Lucas v. Brooks, 18 Wal. 436; VI “ilson v 
Sheppard, 28 Ala. 623. 

The evidence is very clear that the house and lot in con- 
troversy was bought and improved with moneys of the firm 
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of Parker, Lake & Co.; that though the property did not be- 
come theirs by the purchase, Mrs. Sheldon never paid any 
thing for it, but is a mere voluntary grantee ot the property, 
through her husband ; that as her husband became debtor to 
Parker, Lake & Co. for the amount of money, with which 
the house was paid for and improved, they would have a 
right to resort to it to obtain payment of his debt to them; 
and that this debt for which the property was liable, was a 
part of the assets of Parker, Lake & Co., which they were 
under obligation to have applied, if necessary, to the pay- 
ment of their debts to their creditors. A court of equity 
upon proper proceedings on their behalf, would have sub- 
jected the property to the payment of such debts. 

When, therefore, Mrs. Sheldon and her husband made 
their trust deed of the property to Gibbons to secure pay- 
ment of the money borrowed in the spring of 1867, of the 
Smiths, to sustain Parker, Lake & Co., in business and credit, 
they did only what in equity they were bound to do, and to 
the extent of the value of the property they paid to Parker, 
Lake & Co., Sheldon’s debt to the firm. And it is well set- 
tled that a court of equity will not lend its aid to undo that 
which in equity ought to have been done. 

It has been ingeniously insisted in the able argument for 
appellee, that voluntary deeds will not be set aside in favor 
of subsequent creditors, except when made with the intent 
to defraud ; that the facts show that there was no fraud med- 
itated in this case, and that the Smiths became creditors 
more than a year after the trust deed was made, hence it is 
argued the property was not liable for the payment of the 
debt to the Smiths, and the trust deed made to secure pay- 
ment to them, being the conveyance by a married woman of 
her statutory separate estate, as a security for money bor- 
rowed for the benefit of others, is absolutely void. 

We recognize the doctrine that if a husband or father 
without any actual fraudulent intent make provision by a 
voluntary deed for his wife or child, at a time when his other 
property is amply sufficient, or appears and is considered so, 
to pay all his debts—even though some of these should be 
unpaid—a subsequent creditor cannot have the voluntary 
conveyance set aside, as fraudulent, and the property sub- 
jected to the payment of the same due to him, although as to 
an-existing creditor it would be voidable. 1 Stor. Eq. §§ 
351, 362; Stiles v. Lightfoot, 26 Ala. 443; Gardner v. 
Boothe, 31 id. 187. 

But Sheldon was not able, or believed to be yet able to pay 
his debts, especially the debt he owed to his firm. And it 
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was for their benefit, who were his creditors at the time and 
ever since the voluntary conveyance was made, and to enable 
them in their strained circumstances to obtain assistance, 
and also for the benefit of their creditors, that the trust deed 
was executed. And it was in recognition of the right of the 
firm to the value of the property in payment of Sheldon’s 
debt to it, that the entries were made, by which “real es- 
tate” was debited with $8,000, and his account was credited 
with that sum—in order as he says—“to reduce [his] in- 
debtedness on the books,” and “because [his] account showed 
a large balance against [him] at the time.” 
We think that Mrs. Sheldon has not made out a case enti- 
tling her to the relief she seeks. The decree below must be 
reversed, and her bill be here dismissed. 


Ex parte Branch, Sons & Co 


Petition for Mandamus. 


1. Prayer, form of; how effects relief to be granted.—Where theprayer of 
a petition is that the petitioners may be made parties defendant to a pend- 
ing cause, and that a decree rendered at aformer term may be set aside, and 
that they be permitted to file an answer and a cross-bill, and for such other 
and further and different relief as they may be entitled to, it does not allow 
as much scope for a decree different from that specifically asked, as it would 
if disjunctively expressed. 

2. Stranger; when not entitled to be made defendant to cause on petition. 
—A stranger to a pending cause cannot intervene by petition, for the purpose 
of setting aside a sale made under a decree rendered at a previous term, and 
filing an answer and cross bill in the caxse, on astate of facts which would 
change the entire cheracter of the suit. 

3. Same.—Under a bill filed to foreclose several mortgages executed by a 
railroad company for the benefit of its bondholders, a decree of sale having 
been rendered and executed, but not confirmed, unsecured creditors of the 
conipany cannot intervene by petition at the term to which the sale is re- 
ported, asking that the sale may be set aside, and that they may be allowed 
to come in as defendants, and file an answer and cross-bill in the original 
cause. 

4. Same.—Semble that strangers to the suit, having such an interest in the 
subject matter that they ought to have been made parties in the first instance, 
upon alleging errors in the proceedings which would enable them to reverse 
the decree on appeal, may under some circumstances be made defendants by 
petition 


Petition for mandamus to compel the chancellor to allow 
Branch, Sons & Co., to be made defendants to the suit of 
Morris & Lowery, trustees, v. The Western Railroad Com- 
pany of Alabama. 


This petition showed in substance that the Western Rail- 
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road company of Alabama was chartered by an act of the 
legislature of Alabama, approved February 23, 1860. Two 
sections of this charter were as follows: 

“See. 21. Be it further enacted, That said company may 
by its president and directors, by, ‘and with the consent of a 
majority of the stockholders in value, contract for the pur- 
chase of the Montgomery and West Point Railroad, and for 
the Alabama and Mis ssissippi River Railroad, with ‘all their 
outfits and property of every kind and description, or for 
either of them, so as to form the continuous line of railroad 
contemplated and described by the acts of the Congress of 
the United States, approved the fourth of September, eigh- 
teen hundred and forty-one, appropriating the two per cent. 
fund of the State of Alabama and Mississippi, to-wit: From 
a point on the Chattahoochee river, opposite West Point, in 
the State of Georgia, across the State of Alabama, in the 
direction of Jackson in the State of Mississippi. 

Sec. 22. Be it further enacted, That with a view to such 
purchase, and in order that said railroads, or either of them 
when purchased, may be incorporated into the Western Rail- 
road Company of Alabama, the president and directors of 
said company may, upon such purchases being made, by and 
with a consent of a majority of the stockholders in value, 
surrender their charter to the comptroller of public accounts, 
and upon such notice being given, and a publication of the 
same being made in some newspaper, published in the city 
of Montgomery, for at least thirty days, the road, or roads, 
thus purchased shall be incorporated with the Western Rail- 
road Company of Alabama, and be governed by the provis- 
ions of this act in all respects, as if said road or roads had 
been constructed under its provisions. The purchases herein 
provided for, on the surrender of the franchises, shall in no 
way affect the rights of the creditors of the company, or 
companies, whose “roads may be purchased, and their sepa- 
rate existence shall be continued as to all the rights and 
remedies of creditors, and the president of the com- 
pany incorporated by this act, shall be held in law, as to 
services of process, as the President of the other company, 
or companies whose roads, works and property may be pur- 
chased, and the said Western Railroad Company may sue for, 
and recover in its name all debts, dues and demands, 
from any debtor to said company, whose roads and property 
may be so purchased.” 

The Western Railroad as originally constructed, consisted 
of a line of railroad from Montgomery to Selma, Alabama. 
The Montgomery and West Point Railroad Company, an 
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older corporation, had a line of railroad from West Point, 
Georgia, to Montgomery, Alabama, and alsoa branch rail- 
road from Opelika, Alabama, to Columbus, Georgia. 

On the 2d day of June, 1870, under the foregoing sections 
of that charter, the stockholders of the Montgomery and 
West Point Railroad Company passed resolutions authorizing 
the board of directors to transfer the railroads of that com- 
pany and all of its property of every kind and description, 
to the Western Railroad Company of Alabama, on the terms 
that the latter company should assume the payments of all 
the debts, obligations and responsibilities of the Montgom- 
ery and West Point Railroad Company, and issue its stock, 
dollar for dollar, in exchange for the capital stock of the 
last named company. 

On the 1st day of August, 1870, the stockholders of the 
Western Railroad Company of Alabama assented to the pur- 
chase of all the railroad and other property of the Mont- 
gomery and West Point Railroad Company, on the terms 
proposed, and authorized its board of directors to make the 
purchase. 

And on the same day the board of directors of the 
Montgomery and West Point Railroad Company, and the 
board of directors of the Western Railroad Company of Ala- 
bama, by resolutions passed by said boards respectively agreed 
to such transfer and purchase on the terms above stated; 
and that the transfer should take place on the Ist day of 
September, 1870. And the president of the Montgomery 
and West Point Railroad Company, was then instructed by 
its board of directors to deliver its road and property to the 
Western Railroad Company of Alabama, on the Ist day of 
September, 1870, and to surrender the charter of the com- 
pany to the comptroller of public accounts. The President 
made the delivery and the surrender as directed. 

At the time of the above agreement and at the time of said 
delivery and surrender, the Montgomery and West Point 
Railroad Company was indebted, on its bonds. secured by 
mortgage, in the sum of about $800,000 00, and was also in- 
debted by other bonds in a sum exceeding $300,000 00. 

The petitioners alleged, that they are unsecured holders of 
bonds and coupons, issued by the M. & W. P. R. R. Co., in 
January 1866, and in July 1870, and have obtained judg- 
ments against the Western Railroad Company of Alabama, 
upon which execution has been returned unsatisfied ; that at 
the time of the consolidation of the two companies, the M. 
& W.P. R. R. Co. was solvent and the property worth 


largely more than its debts; while the Western Railroad was 
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insolvent and its railroad unprofitable; that the acquisition 
of the M. & W. P. R. R., and the purchase of the consoli- 
dated roads, &c., by the aid of chancery suit, was the result 
of a conspiracy of the two Georgia railroad companies, their 
officers and agents, to defraud petitioners and other unsecured 
creditors of the M. & W. P. R. R. Co., &e. 

The petitioners further allege that the two Georgia compa- 
nies were prior to to the consolidation, owners of more than 
half of the stock of the Western Railroad Company of Ala- 
bama, and that at a meeting of the stockholders of the M. & 
W. P. R. R. Co., just before the consolidation, the 
presidents of these two were elected directors, with others 
named, and that in this way the conspiracy was sought to be 
consumated. 

On the 31st day of March, 1874, Josiah Morris and 
Robert H. Lowery, trustees in a certain mortgage or deed of 
trust, executed by the Western Railroad Company of Ala- 
bama, filed their bill in the chancery court of Montgomery, 
against that Company and other persons, praying a fore- 
closure, the appointment of a receiver, &c. 

The bill showed the following facts : 

1. The execution of a mortgage by the M. & W.P. R. R. 
Co., to secure bonds amounting to $750,000. 

2. The execution by the M. & W. P. R. R. Co., of another 
mortgage to secure $45,000 of bonds conveying, for that 
purpose, the railroad, &c., of the M. & W. P. R. R. Co., 
from Montgomery to West Point and Columbus. 

3. The execution of a mortgage by the Western R. R. 
Co., of Alabama, of its road from Montgomery to Selma, to 
secure bonds for $600,000. 

4, That after the execution of these three mortgages, the 

defendant, the Western R. R. Co., of Alabama, in pursuance 
of authority in its charter, purchased the railroad and prop- 
erty of the M. & W. P. R. R. Co. 
5. That after such purchase, the defendants executed to 
complainants a mortgage conveying its whole road, &c., from 
Selma to Montgomery, and Montgomery to West Point and 
Columbus, to secure $1,200,000 of bonds, and that this 
mortgage was subordinate to the lien of the two mortgages 
executed by the M. & W. P. R. R. Co., as to the property 
embraced in them, and subordinate also to the first mortgage 
of the W. R. R. Co., of Alabama, as to the property em- 
braced in it. 

6. That the bonds of the two mortgages executed by the 
W. R. R. Co., of Alabama, were endorsed or guaranteed by 
the Georgia Railroad and Banking Company, and The Cen- 
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tral Railroad and Banking Company of Georgia, both cor- 
porations under the laws of Georgia, and made defendants 
to the bill. 

7. That the property conveyed by the mortgages 
of the M. & W. P. R. R. Co., was sufficient in 
value to pay the bonds, having a first lien on it, and the 
property conveyed by the first mortgage of the W. R. R. 
Co., of Alabama, was sufficient to secure the first mortgage 
of the W. R. R. Co. , but that the whole was not sufficient to 
secure those debts, and the complainant’s mortgage of $1,- 
200,000. 

8. That the interest coupons on the bonds of the M. & 
W.P. R. R. Co., were due and — for several years, and 
the coupons on the bonds of $1,200,000, and $600,000, for 
several years had been paid by the guarantors, and. the 
means of the defendant, (the W. R. R. Co.,) were being di- 
verted from the said trusts, &e. 

All the mortgagees were made defendants, as, also the 
Georgia Railroad and Banking Company, the Central 
Railroad and Banking Company of Georgia, and the 
Western Railroad Company; and each of the defend- 
ants answered, admitting the allegations of the bill. 
A decree of sale was rendered at December term, 1874, 
of the chancery court, and by its terms the property 
was not to be sold for less than enough to pay all the 
mortgage debts. It was estimated that the property con- 
veyed by the mortgages, lying in Georgia, was of the 
value of $150,000, and as it was not to be sold, and 
was left still subject to their mortgages there, the mortgage 
creditors of the M. & W. P. R. Co., were willing that the 
limits of the bid should be $150,000, less than the whole 
amount of all the mortgages. 

The decree further stipulated that if the bid at such limit 
was not made by any other person, that then the guarantors 
of the bonds of the W. R. R. Co., the Georgia Railroad and 
Banking Company, and The Central Railroad and Banking 
Company or either of them, might become the purchasers, 
and should be required to pay in cash only the amount of 
past due coupons, and expenses of sale, with amounts ad- 
vanced by the guarantors; the remainder secured on the 
property by liens in the order of priority, and bond holders 
to have the right to apply for enforcement as coupons or 
bonds became due, &c. 

The sale was made by the register,and the property bid in by 
the Georgia Railroad and Banking Company, and the Central 
Railroad and Banking Company. ° The Georgia Railroad and 
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Banking Company being notified of application for injunc- 
tion, by one of the stockholders of that company, did not 
comply, but the Central Railroad and Banking Company of- 
fered to complete the purchase, and so the register reported, 
and asked for instructions as to receiving the money and 
making the conveyance. 

At this stage of the proceedings, Branch, Sons and Com- 
pany appeared and presented a petition praying that they 
might be made defendants to the original bill, for leave to 
answer and file a cross-bill and for other relief. 

The prayer of the petition, and other allegations therein 
made, are given so fully in the opinion that they need not be 
here repeated. 

The chancellor overruled the petition, and application 
is now made by mandamus to compel him to grant it. 


Pettus & DAWSON, and Watts & Watts for petitioners. 

Whenever a trust fund is in the custody of a court of 
chancery, any person claiming an interest therein may pett- 
tion the court to be permitted to come in, and _ assert his 
claim. David v. Froud, 1 Milyne and Keen 200; Williams v. 
Gibbs, 17 Howard, U.S. 255; Wiswall v. Simpson, 14 How- 
“- 52, Story’s Equity Pleading § 106 and note 1; 9 Wal- 
ace 175. 

In the case of Finley v. U. S. Bank, 10 Wheaton, 304, 
Chief Justice MARSHALL fully recognizes the right, but de- 
nied the petition in that case, because the decree had been 
virtually carried into effect. The facts shown by the peti- 
tion, establish that petitioners have “a right to, an interest in, 
or a lien legal or equitable, on the trust property,” and this 
right can be asserted by petition. The court will endeavor 
to do complete justice—to finish litigation—to pass upon the 
rights of all the parties—especially upon the foreclosure of 
mortgages. 

Petitioners have no remedy by appeal, for only parties to 
the decree can appeal. Their only adequate and specific 
remedy is by petition. 

Upon the facts stated the purchasers are not bona fide pur- 
chasers for value without notice, and no injustice can be done 
by hearing petitioners complaint, and allowing the relief 
prayed, instead of requiring a separate bill and the expense 
of litigation de novo. See Story’s Equity Pleadings, 207 and 
208. 


The main argument of the counsel was addressed to show- 
ing the rights of Branch, Sons & Co., under the facts stated, 
10 
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ta follow the trust property and have satisfaction out of it, 
and that they were necessary parties to the original bill ; but 
as the court did not pass upon this feature of the case, the 
argument thereon is omitted. 


A. R. Lawton, H.C. SEMPLE, and D. S. Troy, contra, 
Branch, Sons & Co. were not necessary or even proper par- 
ties, to the orignal bill filed in this cause. That bill was for 
foreclosure of a mortgage, and was not a ereditor’s bill. To 
hold that the petitioners were necessary parties, would be to 
hold that complainant could not foreclose their mortgage, 
otherwise than by creditor’s bill. It is true the officers of 
a corporation are quasi trustees for creditors, but it has 
never been held that this quasi trusteeship made it neces- 
sary to make stockholders or general creditors, parties to fore- 
close a mortgage made by a corporation. The petition pro- 
poses to change the entire character of the litigation, and 
will in effect indefinitely prolong the settlement of the ques- 
tions adjudged in the suit. Confirmation of the sale can do 
the petitioners no harm, their rights are not prejudiced, nor 
are they bound by the decree. The case is one in which pe- 
tition is not an appropriate remedy. 

No authority can be found to sustain. the position con- 
tended for by petitioners. “It is not in all cases that a pe- 
tition is a proper course to reach a fund in chancery.” 

If new parties are to be made “not necessary to the orig- 
“inal bill, and when the investigation may involve inquiries, 
“calculated by postponing the cause, to delay parties not 
‘interested in’ such new inquiries, the proceeding 
“must be by bill.” Hell v. Miller, 9 Gill and Johnson 93; 
Peoples Bank v. Hamilton Manufacturing Company, 10 Paige 
482; Mitford Chancery PI. 424 and note. 


MANNING, J.—The cause of Morris and Lowery, trus- 
tees, &e. vs. the Western Railroad Co., and others lately de- 
cided in the chancery court of Montgomery county, to which 
petitioners pray this court will by mandamus compel the 
chancellor t. make them parties defendant, is one of pecu- 
liar and uncommon features and of great importance. We 
do not, however, on this motion, have occasion to comment 
on them. 

The final decree was rendered on the 18th of December, 
1874, and ordered an inquiry and report to be made by the 
register, as master, of the amount of the two series of mort- 
gage bonds, first and second, issued by the late Montgomery 
and West Point Railroad Company, and charged upon its 
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railroad, and of the first mortgage bonds issued by the 
Western Railroad Co. of Alabama, charged upon the railroad, 
which was all it then owned, extending from Montgomery to 
Selma, and of the second mortgage bonds of the Western 
Railroad Co. of Alabama, issued after the acquisition by that 
company of the Montgomery and West Point Railroad and 
the incorporation of it with its own road aforesaid from 
Montgomery to Selma, making a continuous road from West 
Point on the eastern -border of the State through Mont- 

omery to Selma, a distance of about 150 miles, now called 
the Western Railroad of Alabama, and which is charged 
with the payment of the last aforesaid bonds. The register 
was further instructed to inquire and report the amount of 
the past due and unpaid coupons for interest, of said several 
series of bonds, with interest at 7 per cent. thereon from the 
time of the maturity of the coupons, respectively, and the 
costs and expenses of the suit, including commissions to the 
register for the sale of said railroads, commissions to the 
trustees, plaintiffs in the suit, and the fee of their solicitor. 
And after ascertaining the amount of all of these latter sums, 
which must be paid in ready money, and the amount of the 
bonds which are not yet due, the register was instructed to 
offer all the property of said Western Railroad Company in 
Alabama for sale at auction for cash, requiring as the mini- 
mum bid therefor the total amount of all said bonds, and 
past due coupons and other items aforesaid, less $150,000, 
the estimated value of that part of the company’s property 
which was situated in Georgia beyond the boundary line of 
this State. 

The total sum aforesaid, less said $150,000, amounted on 
the day of sale, April 19th, 1875, to $3,129,166.01, and 
no person having bid said amount in cash, the entire prop- 
erty was sold, according to directions in the decree, to the 
Central Railroad and Banking Company of Georgia, and 
The Georgia Railroad and Banking Company, both corpora- 
tions of the State of Georgia, and guarantors of the mort- 
gage bonds of the Western Railroad Company, for the sum 
last above mentioned, of which they were required to pay 
in cash, or past due coupons of said bonds, the amount of all 
of said past due and unpaid coupons with interest, and the 
costs, commissions, expenses and fees aforesaid, and to pay 
the principal of said bonds and coupons, not yet due, for in- 
terest, as they shall respectively become due and payable. 
The entire amount bid was thus appropriated by the decree, 
to the payment of the said costs, expenses, commissions, 
fees, and past due coupons in cash and to the payment of 
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the bonds secured by the mortgages aforesaid, as they should, 
respectively, become due and payable, without any provision 
for the other creditors of the Montgomery and West Point, 
or Western Railroad Company. 

After this sale was made, and before confirmation thereof, 
to-wit, on the 10th of May 1875, the petitioners, Branch, 
Sons & Co., filed their petition, setting forth that they were 
unsecured creditors of the late Montgomery and West Point 
Railroad Company, and holders of its bonds and coupons 
past due and unpaid; that these were a part of a like unse- 
cured indebtedness of that company amounting to about 
$300,000; that the railroad of said company and the apper- 
tenances thereof were well worth $2,000,000, and its entire 
indebtedness did not exceed $300,000, and the company was 
entirely solvent, when it was dissolved and its road was in- 
corporated with that of the Western Railroad Company in 
1870; while on the contrary, the latter company was insol- 
vent, and its railroad unprofitable, that the so-called pur- 
chase, or acquisition by the Western Railroad Company of 
the Montgomery and West Point Railroad, and the recent 
purchase of the consolidated roads, property and effects of 
both of the companies, through the aid of the court in said 
suit, Were the work and results of a scheme and conspiracy 
of the two Georgia railroad companies, their presidents, John 
P. King,and Wm. M. Wadley and others, named, who had got 
control of the Alabama companies,and (which Georgia com- 
panies were guarantors of the bonds of the Western Railroad 
Company,) to defraud the unsecured creditors of the Mont- 
gomery and West Point Railroad Company of payment of 
its debts to them, and to get all its property discharged 
therefrom ; that this property was a trust fund in the hands 
of the company, and afterwards and especially in the hands 
of the Western Railroad Company, for the payment of all 
the creditors, both those without and those with mortgage 
liens, of said Montgomery and West Point Railroad Com- 
pany; that these creditors ought all to have been made par- 
ties to the suit of Morris and Lowery, trustees, in this cause, 
&c., &c. Wherefore, petitioners “pray that they may be 
permitted to come in and be made parties defendant to this 
cause, and that the decrees heretofore made in this case may 
be set aside, and that the sale of the property of the said 
Montgomery and West Point Railroad Company made on 
the 19th of April 1874, may be set aside and held for naught, 
and that petitioners may be permitted to file an answer to 
the bill filed in this cause, and that they be permitted to file 
their answer asa cross bill-—and may it please your Honor 
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to grant such further, and other and different relief, as they 
may be entitled to under the facts in this petition stated.” 

The chancellor denied the motion and dismissed the peti- 
tion; and an application is now made to this court fora 
mandamus or other appropriate writ requiring him to admit 
petitioners to become parties defendant, to have said decree 
set aside and let them file an answer, &c., as prayed for in 
the petition. 

The counsel who prepared this petition perceived that the 
facts therein set up by allegation, require a larger field for 
their development, and opportunity for more vigorous ac- 
tion than is afforded generally to a petitioner who comes into 
a cause to attend to the details of the distribution of a fund 
in court, and to claim his share. Hence, as will be seen, 
these petitioners pray to be made parties defendant, and that 
the decree be set aside, and that they be permitted to file an 
answer, and a cross bill, &., &c. Without being allowed 
all this liberty, they cannot, they conceive, obtain the re- 
dress and relief they are entitled to; and accordingly their 
petition isfor nothing less than this. For although they pray 
also for such further and other and different relief as they 
may be entitled to, this is prayed for conjunctively with and 
in addition to the things previously insisted on, and not dis- 
junctively or without them. The effect of a prayer in this 
form is considered and explained in Cotton v. Ross, (2 Paige 
396) and Graham v. Cook, et. al., (48 Ala. 103.) It does not 
allow so much scope for a decree different from that specifi- 
cally asked, as it would if disjunctively expressed. 

This court long since held that when a petitioner avers in 
his petition the purpose for which he desires to be a party to 
the former suit, * * , * ** * . to this 
purpose he must be held; and also that the court should not 
do a nugatory act, by allowing the petition for an avowed 
purpose which the court cannot permit to be accomplished. 
Boykin v. Kernochan, 24 Ala. 699. 

Moreover, it has “always been held to be a sound rule of 
practice that a plaintiff should not be permitted to introduce 
into a corner of a bill, some secondary and trivial claim, on 
which if it stood alone he might be entitled to succeed, in 
order, as it were to catch a decree on a minor point, 
in the event of his failing in the main object of his suit.” 
Kendall v. Beckett, 2 Russ and My]. 88; and such a petition 
as this would be subject to that rule. ae 

The chancellor in considering this petition, must have 
regarded its particular and express purpose to be the setting 
aside of a decree from which petitioners could derive no ad- 
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vantage, after the expiration of the term in which it was 
rendered, and the re-opening of the case, and allowing other 
facts and allegations set forth in the petition, and evidence 
thereof, to be introduced into the cause, that would change 
its entire character. 

Having these views, the chancellor must have overruled 
the motion and dismissed the petition, unless he possessed the 
power, and the case was one in which it should properly be 
exercised, to carry into effect the object of the petitioners. 
Did he have that power? No precedent in which it was em- 
ployed has been produced by the learned counsel who ap- 
pear in support of this application; and we know of none, 
or of any principle of equity practice, which would justify 
a chancellor in the exercise of such a large discretionary 
authority. 

It is possible, perhaps, that if the petitioners had set forth 
that they were advised and. insisted, that upon the pleadings 
and evidence in the cause before the chancellor, the decree 
therein was erroneous and would be reversed on appeal, and 
had shown that they had such an interest in the subject mat- 
ter that they ought to have been made parties to the cause at 
the beginning, and had prayed that they might now be made 
parties to enable them to seek redress by appeal to this court 
to have the decree reversed—a case might have have been 
made in which the prayer should have been granted. We do 
not now decide, however, that this would be so. The cases 
of Watson and Wife v. May, 8 Ala. 177; Lees v. Brownings, 
15 id. 495; and Boykin v. Kernochan, 24 id. 699, seem to 
indicate that the power in question might, to that extent, and 
under such a state of facts, be properly exercised. Such 
was not the case made by the petition presented to the chan- 
cellor, or, of course, that which is brought before us. 

The application for a mandamus must be denied. 


Ford et. al, v. The State. 


Iudictment for living in Adultery. 


Rev. Code; sec. 3602 of, constitutionality of.—Section 8602 of the Re- 
vised Code which inflicts the same punishment upon guilty parties, but pun- 
ishes with greater severity the offense of living together in adultery, where 
the parties are of different races than where they are of the same race, is not 
in conflict with the Constitution and laws of the United States, nor of the 
State of Alabama. (Reaffirming on this point, Ellis v. State, 42 Ala. 526.) 


APPEAL from Barbour Circuit Court. 
Tried before Hon. H. D. CLAYTON. 


Vou, Lm. 
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The appellants, a white man and a negro woman, were in- 
dicted for living together in adultery or fornication. 

The indictment was demurred to,on the ground that it 
charged no offence, and that the section of the Revised Code 
upon which it was based, violated the Constitution of the 
State and of the United States. 

The demurrer having been overruled, a trial was had ona 
plea of not guilty. The jury having found the defendants 
guilty, they moved in arrest of judgment on the ground of 
the unconstitutionality of the statute on which the indict- 
ment was founded ; but the court overruled the motion, and 
passed sentence on the verdict, and hence this appeal. 


JOHN A. Foster, for appellants. The legislature had no 
power to make an act which when committed by persons of 
the same race is only a misdemeanor, a felony when committed 
by persons of different races. Such a law is violative of the 
Constitution of the United States and of the State of Ala- 
bama, Burns v. State, 48 Ala. 195. 


Joun W. A. SANFORD, Attorney General, contra. Every 
State has the right to regulate its domestic affairs, and 
to adopt a domestic policy most conducive to the interest 
and welfare of its people. Slaughter House Cases, 16 Wall. 
36-78. 

See. 3602 of the Revised Code conflicts with no provision 
of the State or Federal Constitution, and is repugnant to no 
act of congress. The case of Burns v State 48 Ala., should 
be overruled. Ellis & Thornton v. State, 42 Ala..525. Gibson 
v State, 36 Ind. 389. 


PER CURIAM.—On the question involved in this case, 
we can add nothing to the thorough discussion it received in 
Ellis v. State, 42 Ala. 525. We do not see that there is any 
conflict between the decision in that case, and the decision in 
Burns v. State, 48 Ala. 195. The latter case involved only 
the validity of the statute prohibiting marriage between 
whites and blacks. The validity of the statute prohibiting 
such persons from living in adultery was not involved. Mar- 
riage may be a natural and civil right, pertaining to all per- 
sons. Living in adultery is offensive to all laws human and 
divine, and human laws must impose punishments adequate 
to the enormity of the offence and its insult to public de- 


cency. 
Affirmed. 
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Bland et. al. v. Bowie, Administrator. 


Action on Promissory Note given for Purchase of Decedent’s 
Lands. 


1. Decedent's lands; sale of, when void.—Under the act of February 7th 
1854 (now 2 2 2224, 2225, R. C.) where lands descended or devised to infants 
or persons of unsound minds, are ordered to be sold by the probate court, 
its failure to ascertain the necessity for the sale by depositions, taken as in 
chancery proceedings, renders the sale void. 

2. Same; when decree of sale not void.—Where the court has obtained 
jurisdiction by the filing of a proper petition by a proper party, containing 
the jurisdictional allegations, and its record recites the ascertainment of the 
necessity for a sale by proof taken by depositions, as in chancery proceedings, 
errors of the court in determining that the depositions were taken as to 
chancery proceedings, or that they proved the necessity for the sale, and the 
like, are mere errors and irregularities after jurisdiction attached, which 
will not avoid the decree, except on direct attack on appeal. 

3. Same; what may be looked to, to sustain a decree of sale-—Where the 

decree of sale recites that proof was made by certain witnesses, “taken by 
depositions as in chancery proceedings, which testimony has been filed of 
record in this proceeding,’ the testimony thus identified and referred to 
becomes a part of the record; and if it be doubtful from the recitals in the 
decree what the witnesses proved, such testimony must be looked to, to as- 
certain whether the necessity for a sale was proved. 
' 4, Same; validity of order made during late war.—An order of sale made 
on a proper petition by the probate court in 1863, is valid, and a revivor of 
it by the court three years afterwards is unnecessary to authorize a sale un- 
der it, where circumstances, such as existed during the late war, made a sale 
before that time inexpedient. 

5. Sale; decree for, under control of court until confirmation.—Until the 
sale is confirmed it is incomplete and fully under the control of the court and 
confers no rights. If any injury has resulted from the lapse of time between 
the rendition of the decree and the sale under it, the court in the exercise of 
a sound discretion would refuse to confirm it. Lapse of time between 
the rendition of the decree and the sale under it can not prejudice the pur- 
chaser, and he can not be heard to complain of it. 

6. Decree; when may be vacated at subsequent term.—All courts of record, 
whether of general or limited jurisdiction, may at any subsequent term va- 
cate an order or decree void on its face, but not for matter dehors the record 
a in cases of fraud, and the death of a party before rendition of the 

ecree. 

_ 1. Same; who must have notice of —Where a sale of lands, for distribu- 
tion, agro 4 made under order of the probate court and duly confirmed 
by it, is sought to be vacated at a subsequent term, at the instance of the 
purchaser, the court has no jurisdiction to vacate the decree of sale, unless 
proper notice has been given the heirs and devisees. 

8. Sale of lands of decedent; what principle applicable to.—Sales of land 
of decedents made under order of the probate court are judicial sales, to 
which the maxim caveat emptor applies in all its vigor. 

9. Same; who can not move to set aside.—The purchaser is not a party to 
such a decree, and has no right to move to have the decree of sale set aside. 

10. Same; when irregularity of proceedings no defence to action for pur- 
chase money.—W here a sale is made under order of the probate court and 
the purchaser complies with the terms and it is duly confirmed, if the record 

OL. LI. 
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of the sale does not affirmatively show that the decedent has no interest in 
the land descendible to his heirs and vendible under the decree, the pur- 
chaser can not defend against an action for the purchase money, on account 
of the irregularity of the proceedings for the sale, cr even its utter invalid- 
ity. 
TI. Same; to what relief purchaser may be entitled in such a case.—The 
purchaser, at any time after he discovers that the proceedings are void, may 
resort to a court of equity to compel the heir or devisee to elect a ratification 
or recission of the contract of purchase money. If the purchase money has 
been paid and distributed, to the heirs, or applied to the payment of debts, 
equity will compel a conveyance from the heirs, if they could not successfully 


impeach the fairness of the sale. 


APPEAL from Circuit Court of Dallas. 

TRIED before Hon. M. J. SAFFOLD. 

Appellee, M. L. Bowie, as administrator de bonis non, &c., 
of the estate of John P. Boyd, deceased, brought this action 
on the 29th day of January 1873, on a promissory note made 
by Elza Bland and others, the apnellants, for a part of the 
purchase money of a tract of land sold by W. H. Griffin, as 
the administrator of John P. Boyd, deceased, under an or- 
der of the probate court of Dallas county. 

A trial was had, on written agreement of counsel, ‘on the 
general issue, with leave to give in evidence any matter 
which could be pleaded or replied—embracing any 
matter which occurred, before or after the suit commenced.” 

It appears from the bill of exceptions that the plaintiff 
read the note sued on and rested, and the evidence tended 
to show that the note sued on was executed by the defend- 
ants, as a part of the purchase money of a tract of land in 
Dallas county which was sold by W. H. Griffin, as adminis- 
trator, of John P. Boyd, deceased, on the 3d day of Decem- 
ber, 1866, on the premises at White’s Bluff. At that sale 
Elza Bland and John J. Olds became the purchasers of the 
land, and Bland paid the administrator $100 in cash, and the 
purchasers gave the note sued on and another note for the 
same amount, with the same sureties for the balance of the 
purchase money. 

The evidence showed that John P. Boyd died in 1859. and 
was at the time of his death the owner of said lands. That 
said Boyd left a widow and six children, his only heirs at 
law. The children were then minors. Boyd left a will which 
was probated in July 1859, and letters testamentory issued 
to his widow, Sally Boyd. By the will the testator, after 
providing for his debts, gave all of his estate real and per- 
sonal to his wife, during widowhood, with remainder to his 
six children. The widow died in 1861, and the children 
then removed to Virginia. In December 1861 Wade H. 
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Griffin was appointed administrator de bonis non, with the 
will annexed. 

On the 2d of July 1863, Griffin, as administrator, filed a 
regular petition for an order to sell said lands, for division 
among the heirs at law of Boyd, on the ground that the lands 
could not be equitably divided between the heirs, This peti- 
tion names the heirs and states that two were of age and 
four were minors, and all resided in Virginia. The court 
then appointed a guardian ad litem for the minors; and fixed 
the second Monday in August, which was the 10th day, for 
the hearing, and ordered publication of notice. On the 10th 
day of August 1863, the probate court made the following 
order of sale: 

In the matter of the estate of John P. Boyd. deceased. 

“This being the day regularly appointed to hear and de- 
termine the petition of Wade H. Griffin, as administrator of 
said estate, for an order to sell certain lands therein de- 
scribed, for the purpose of division among the heirs, and 
that the same cannot be equitably divided among the heirs 
without sale. Now comes the said administrator and moves 
the court that said application be granted, and also comes. 
B. Joyner, who is next of kin to said administrator, and who 
was heretofore duly appointed and has consented to act as 
guardian ad litem to represent the interest of the minor 
children—to-wit: Martha J. Boyd, Alwilda Boyd, Earl 
Boyd, and John P. Boyd, and it appearing to the satisfaction 
of the court that notice by publication in the ‘Reporter,’ a 
newspaper published in the city of Selma, had been given 
for more than forty days previously, in all respects strictly 
according to the order of this court made and entered in the 
premises on the 2d day of July 1863, as is now shown to 
this court by due proof, and it having been proven to the 
satisfaction of the court by the oaths of Jas. W. Kelly and 
James M. Lenoir, who are disinterested witnesses, and whose 
testimony has been taken by deposition as in chancery cases 
and which testimony has been filed of record in this pro- 


. ceeding. 


“Tt is therefore ordered, adjudged, and decreed that said 
application be granted, and said administrator is hereby or- 
dered to sell the aforesaid described lands, at public out-cry, 
in manner and form as the law directs in such 
cases, after first giving notice for three successive weeks of 
the time, place and terms of the sale, together with the de- 
scription of the property in the ‘Selma Reporter,’ a news- 
paper published in the county of Dallas, upon the following 
terms, to-wit: on a credit of one and two years, with inter- 

Vou. Lai. 
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est from date, secured by note with two good and sufficient 
securities.” 

The depositions of Kelly aud Lenoir, were a part of the 
evidence offered. In their answers, to the interrogatory, 
whether or not the lands could be equitably divided among 
the heirs, they state, that they “do not believe the land could 
be equitably divided among the heirs without a sale,” and 
this was the only proof of the necessity for sale so far as ap- 
pears in the record. 

The land not having been sold, it seems that another order 
of sale was applied for. 

A minute entry of Oct. 12th 1866, recites, that on that 
day Griffin, administrator, with the will annexed, filed a 
written petition under oath, setting forth the former order of 
sale obtained by him, “which for certain reasons set forth in 
the petition has never been executed,” and praying that the 
“former order be revived and he be allowed to proceed with 
said sale,”’ wherefore it was “ordered, adjudged and decreed 
that said application be granted, and said administrator is 
hereby ordered to sell the lands described in said former or- 
der, at public out-cry in manner and form as the law directs 
in such cases, after having first given notice for at least three 
successive weeks of the time, place, and terms of the sale, 
together with the description of the property in a newspaper 
published in the county, said sale to be made upon the following 
terms, viz: $100 cash, balance in one and two years, secured 
by note with approved security.” 

On the 18th day of January 1867, Griffin reported in wri- 
ting under oath that on the 3d day of December 1866, within 
the legal hours of sale, he had made a sale of the lands to 
certain persons, &c., in strict accordance “with all the re- 
quirements of the former order and decree of the court 
granted and entered in the premises on the 12th day of Oc- 
tober, 1866. At this sale appellants were the purchasers, 
and it was duly confirmed by the coutt.. 

On the 24th day of February 1869, M. L. Bowie was ap- 
pointed administrator de bonis non, of John P. Boyd, in 
place of Wade H. Griffin, removed. 

On the 18th day of March, 1869, Elza Bland filed in the 
probate court a petition to set aside the orders of sale afore- 
said, and the sale made under them—on the grounds that the 
court had no jurisdiction to order the sale. 

The court set a day for the hearing of Bland’s petition 
and ordered notice to be given to M. L. Bowie administra- 
tor. 

This petition of Bland’s, after being continued once or 
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twice, was tried on the 2d day of April 1869. Bowie, as ad- 
ministrator of Boyd, appeared in person and by his attorney, 
and contested the petition. The court, on that trial, found 
from the record that the order for the sale of said lands, 
made on the 10th day of August 1863, was made without 
any proof of the necessity for the sale of said lands as re- 
quired by the statutes” and that it was otherwise illegal and 
void ; and the court found, from the record, that the order 
of sale made “on the 12th day of October 1866, and under 
which said lands were sold, * i was made on the 
day on which it was asked for by the administrator, * * 
and no evidence was offered or taken, either by depositions 
or otherwise, to show the necessity for the sale of said lands 
or to show any other facts.” The court also found that when 
the orders were granted and at that time, there were minors, 
heirs of John P. Boyd, interested in the lands. And the 
court decreed that the orders for the sale and the sale made 
were void ; and set aside and vacated the orders and the 
sale, and declared them null and void. This decree is still 
unreversed. 

The evidence showed that at the time of the trial, John P 
Boyd, Jr. one of the sons of John P. Boyd, was still a minor. 

The evidence further shows that J. J. Olds, one of the 
purchasers, failed to comply with his part of the contract, 


and that Bland, the other purchaser, took possession on the 


first day of January 1867. As soon as the sale was set aside 
Bland offered in person and by his attorney to surrender this 
land to Bowie, as administrator of John P. Boyd, but he re- 
fused to accept the possession. The plaintiff on the trial ad- 
mitted that from the 3d day of April 1869, continuously to 
the 20th day of September 1871, Elza Bland, in good faith, 
tendered the possession of the land to M. L. Bowie as ad- 
ministrator of Boyd, and on the 20th of September 1871, 
said Bland abandoned the possession of the land and gave 
notice thereof to the plaintiff; and that after the 20th of Sep- 
tember 1871, neither Bland, nor Olds, nor any one claiming 
under either of them has had possession of any part of said 
land. 

The court, at the request of plaintiff, charged the jury in 
substance if they believed the evidence they must 
find for the plaintiff, and defendants duly excepted. The 
defendants asked several charges, to the refusal of which they 
reserved exceptions, as well as to other rulings on the trial, 
which it is unnecessary to notice further. , 


Pettus, Dawson, & TILLMAN for appellants. 
Vou, Lil. 
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Brooks, HARALSON & Roy, contra. 


BRICKELL, C. J.—Since the decision in Wyman v. 
Campbell, 6 Port. 219, it has been the uniform course of de- 
cision in this court, that a proceeding in the court of pro- 
bate, for the sale of the lands of a decedent, is in rem against 
the land, and not in personam, against the heir or devisee. 
Jurisdiction of the thing, not of the person, is the element im- 
parting validity to the proceeding. The jurisdiction is put 
in full exercise, when a petition is filed in the proper court, 
by a proper party, disclosing any of the grounds of sale ex- 
pressed in the statute. See authorities collected in 1 Brick. 
Dig. 939, § 352-3; Wright v. Ware, 51 Ala.; Pettus v. Mc- 
Clanahan, 52 Ala. 55. The decisions also, are uniform, that 
where the jurisdiction of the court has attached a decree of 
sale, however erroneous and irregular it may be, or the pro- 
ceedings on which it is founded, cannot be collaterally as- 
sailed. Until it is questioned and reversed on error, it is 
conclusive, though abounding with irregularity. 1 Birch 
Dig. 939, § 355. The failure of the court to give the notice 
required by the statute—or to appoint a guardian ad litem 
or to take proof by deposition of the existence of the facts 
authorizing sale, were irregularities occurring after the juris- 
diction had attached, and in its exercise, and of consequence 
did not affect the validity of the decree, when drawn in 
question collaterally, though cause of reversal on appeal to a 
higher tribunal. 1 Brick. Dig. 941, § 385-6-7. The act of 
February 7, 1854, now forming §§ 2224-5, of the Revised 
Code, operates a change of the law as settled by the decis- 
ions of this court, to this extent only—if there are infants 
or persons of unsound mind, interested as heirs or devisees 
in the lands sought to be sold, the court must take proof by 
deposition as in chancery proceedings, showing the neces- 
sity of sale, or the order of sale is void. Satcher v. Satcher, 
41 Ala. 26. Thus converting an error or irregularity, which 
must occur, if it occurs at all after jurisdiction has attached, 
and in its exercise, into a defect, equal in its consequences 
to a usurpation of jurisdiction. 

The court of probate has jurisdiction to order or decree 
the sale of lands of a decedent, on whose estate it has granted 
administration, or of whose will it has taken probate, “when 
the same cannot be equitably divided amongst the heirs or 
devisees.” R.C. § 2221. The application to the court for 
the order of sale, must be made by the executor or adminis- 
trator—it must state the ground or necessity of sale—that is, 
that the lands cannot be equitably divided amongst the 
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heirs, if they have descended to heirs, or the devisers, if they 
have been devised; must describe the lands accurately ; 
must state the names of the heirs or devisees, and their places 
of residence, and which of them, if any, are married women, 
or infants, or of unsound mind, R.C. § 2222. The petition 
on which the decree of sale impeached by the appellants 
was founded, conforms in all respects to the requirements of 
the statute. Every fact on which a decree of sale could be 
rendered, is distinctly alleged. It was received and acted 
on by the court, and the decree of sale recites: “and it hav- 
ing been proven to the satisfaction of the court by the oaths 
of James W. Kelly, and James A. Lenoir, who are disinter- 
ested witnesses, and whose testimony has been taken by 
deposition, as in chancery cases, and which testimony has 
been filed of record in this proceeding. It is therefore or- 
dered,” &e. It will be observed the decree does not declare 
or recite what was proven by the depositions—whether they 
proved that the lands could not be equitably divided amongst 
the heirs or devisees, and thus proved the ground or neces- 
sity of sale alleged in the petition, or some other fact. But 
it is declared that the depositions are filed of record in the 
proceeding. Such a reference to a paper filed in a cause, 
and which would not of itself be properly a part of the re- 
cord, will make it a part of the record, and require that the 
record should be read as if it was incorporated into it by an 
express recital of its contents. This has been frequently af- 
firmed in this court in reference to the answer of a garnishee, 
which may be oral or written. It is not part of the record 
unless made so by bill of exceptions or recital in the judg- 
ment entry. Gaines v. Beirne, 3 Ala. 114; Saunders v. 
Camp, 6 Ala. 73; Bostrick v. Beach, 18 Ala. 80. If, how- 
ever, the judgment entry refers to, and identifies an answer 
in writing as filed, it is considered as part of the record. 
Jones v. Howell, 16 Ala. 695; Price vy. Thomason, 11 Ala. 
875; Falconer v. Head, 31 Ala. 513. These depositions 
thus referred to and identified by the decree of sale, must be 
looked to in determining whether the necessity of sale was 
proved. They certainly prove that in the opinion of the 
witnesses who knew the lands, an equitable division could 
not be made without a sale. It may be the evidence is sub- 
ject to objection because it is a mere expression of opinion, 
unaccompanied by facts supporting it, or from which the 
court could deduce a conclusion as to its correctness. The 
admissibility and sufficiency of the evidence, was a matter 
for the adjudication of the court of probate, subject to re- 
vision on appeal by a higher tribunal. The court adjudica- 
Vou. Lil. 
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ted the matter, and when collaterally assailed, the adjudica- 
tion is conclusive. No court can assume, except an appel- 
late court, on error or appeal, to annul, or deny validity to 
the judgment or decree of a court of competent jurisdiction, 
because it is supposed to be founded on defective pleading, 
or insufficient evidence. ‘ All questions of pleading, and of 
the admissibility or sufficiency of evidence, are involved in, 
and concluded by the judgment or decree. When minors or 
persons of unsound mind are the heirs to whom lands have 
descended or been devised, by force of the statute, a decree 
of sale is void, unless the ground or necessity of sale is 
proved by depositions taken as in chancery proceedings. On 
the court of probate is devolved the duty of determining 
whether the depositions have been so taken. If its record 
does not disclose that they were so taken, the decree of sale 
is void. Ifthe record discloses that the court adjudged 
they were so taken, however palpable may be the error of 
the adjudication, it is final and conclusive, supporting the 
decree of sale, except when questioned on error or appeal in 
a proceeding for its reversal. King v. Kent, 29 Ala. 542; 
Hamner v. Mason, 24 Ala. 480; Wright v. Ware, supra; 
Pettus v. McClanahan, supra. The decree of sale made by 
the court of probate in 1863 is valid, authorizing a sale by 
the administrator of Ahe lands described. 

A sale not having been made under this decree, in 1866, 
the administrator applied to the court of probate for an or- 
der reviving the decree, and that he be allowed to proceed 
with the sale. The court made an order directing the ad- 
ministrator to proceed to sell the lands under the former de- 
cree. A sale was then made, at which two of the appellants 
became the purchasers, complied with the terms of sale, and 
it was reported to and confirmed by the court of probate. 
This order of revivor was wholly unnecessary, and if not a 
mere nullity does not impair the force and effect of the for- 
mer decree. The statutes do not prescribe any time within 
which a decree of sale rendered by the court of probate shall 
be executed. In chancery no question can ever arise as to 
whether a decree of sale loses its energy because of the lapse 
of time intervening between its rendition and execution. 
The decree is interlocutory, and is kept alive by the contin- 
uance of the cause. A sale under a decree of the court of 
probate is a judicial sale. The court is in legal effect the 
vendor. Hutton v. Williams, 35 Ala. 503; Wallace v. Hall, 
19 Ala. 367; Jennings v. Jenkins, 9 Ala. 289; Perkins v. 
Winter, 7 Ala. 855. Until confirmed by the court it is not 
complete, and confers no rights. Rorer on Judicial Sales, 
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55. Its confirmation rests in the sound discretion of the 
court, and if any injury could result from the lapse of time 
between the rendition of the decree and its execution, the 
court would not confirm, but would vacate the sale. The 
circumstances existing during the interval between the rendi- 
tion of this decree and the sale made, of which all courts 
take judicial notice, were such that an administrator jealous 
of the interests committed to his trust, would have felt justi- 
fied in deferring a sale to be had for distribution only. The 
sale was reported to, and confirmed by the court of probate, 
and the confirmation entitles the purchaser to a conveyance of 
title, on the payment of the purchase money. The jurisdic- 
tion of the court to confirm was plenary, and no injury can 
result to the purchaser from the delay in executing the order 
of sale. He cannot, therefore, be heard to complain of it. 

It is well settled on authority that the court of probate, or 
any other court of record, whether of general or limited juris- 
diction, may, on a proper application, vacate any final order 
or decree, void on its face, at any time subsequent to its rendi- 
tion; but not for matters dehors the record, except in the 
event of the death of either party, when the order was made, 
or the judgment or decree rendered. If the judgment is not 
void on its face, and both parties were living at its rendition, 
the court cannot at a subsequent term vacate or alter it. 
The correction of clerical misprisions is then the extent of 
its authority. Pettus v. McClanahan, 52 Ala; 2 Brick. 
Dig. 140, §§ 137, 141, 150. The jurisdiction which the 
court exercises in vacating a judgment or decree, is in per- 
sonam, and involves authority over the judgment, and the 
parties having interests in it. The first is inherent in the 
court, springing from its duty to make its records speak the 
truth, and to prevent them from being made the sources of 
litigation imperilling its officers and its suitors. The latter 
it must acquire from notice to the parties to be affected. La- 
mar v. Commissioners’ Court, 21 Ala. 772. When the juris- 
diction of a court is in personam, notice to the parties in in- 
terest is an indispensible element to support its exercise. 
McClung v. Hooper, 12 Ala. 823; Eslava v. Le Petre, 21 
Ala. 504. 

If it could be conceded that a purchaser of real estate, at 
a sale made under a decree of the court of probate, could in- 
voke the exercise of the jurisdiction of the court, to vacate 
the decree of sale, the order vacating the sale, on which the 
appellant relies, is wanting in validity because made without 
notice to the heirs or devisees. They have not had an op- 
portunity of being heard in support of the decree of sale, or 

Vou, LI. 























1875. ] OF ALABAMA. 161 


[Bland v. Bowie.] 
of asserting their rights under it. Without notice to them 
the court had not jurisdiction to vacate the decree of sale. 
They alone had interests in the decree adverse to the pur- 
chaser. The decree of sale was rendered to effect a distri- 
bution to them, and the court could not without affording 
them the opportunity to be heard, touch the decree it had 
rendered. It appears the court ordered notice to be given 
such of the heirs or devisees as resided without the State by 
publication. The heirs or devisees are not named, nor is it 
stated which of them resided without the State, and were to 
be effected by such notice. It does not appear that this no- 
tice was given, and if it had been, we are not aware of any 
statute authorizing it. As to the heirs or devisees, the whole 
proceeding was ex parte. Nor can we regard the purchaser 
as having any right to invoke the exercise of this jurisdic- 
tion. He was not a party to the decree of sale, and can sus- 
tain no legal injury from its invalidity. 
The decree of sale being valid, and the sale made on con- 
firmation, conferring on the purchasers, all the rights for 
which they contracted, or to which they were entitled, an af- 
firmance of the judgment necessarily follows. There is 
another point of view, fatal to the defense attempted by the 
appellants, on which it is proper to announce distinctly the 
opinion of the court. When a sale of lands is decreed by 
the court of probate, and is made, and the purchaser com- 
plies with its terms, and the sale is confirmed by the court, 
if the record of the proceedings for sale discloses that the 
decedent had an interest in the lands descendible to his 
heirs, and vendible under the decree; or rather does not af- 
firmatively disclose a want of such interest, the purchaser 
cannot defend against an action for the purchase money, be- 
cause of the irregularity of the proceedings for the sale, or 
because of their utter invalidity. We repeat the sale is a 
judicial sale—the court is in effect the vendor. The maxim 
caveat emptor applies in all its vigor. The purchaser has full 
opportunity of ascertaining what is sold, and by what au- 
thority. He must inquire at his peril. If with the oppor- 
tunity of ascertaining the regularity or validity of the sale, 
he does not inquire, or inquires, and suffers the court with- 
out objection to proceed to a confirmation of the sale, he 
estops himself from asserting afterwards its irregularity or 
invalidity. After confirmation, the sale is so far complete 
that the heirs or devisees acquire an interest in its consum- 
mation. If the proceedings are void they may elect to con- 
firm them, and by conveyance vest in the purchaser all the 
interest he could have acquired by proceedings strictly con- 
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forming to the law. Of this right the purchaser cannot be 
permitted to deprive them. We do not doubt that it is com- 
petent for the purchaser, at any time after he discovers that 
the proceedings for the sale are void, to resort to a court of 
equity to compel the heir or devisee to elect the ratification, 
or the rescission of the contract of purchase. If the pur- 
chase money has been paid and distributed to the heirs, or 
applied by the personal representative to the payment of 
debts, a court of equity would compel a conveyance of title 
from the heirs, if they could not successfully impeach the 
fairness of the sale. Bell v. Craig, 52 Ala. 215. It 
is impossible that injury can result to the vigilant purchaser, 
and it cannot be allowed him to rescind at pleasure the con- 
tract of purchase, which the heirs may be willing to confirm. 
This would be the consequence if he could in defense to an 
action for the purchase money, set up the invalidity of the 
sale. Lamkin vy. Reese, 7 Ala. 170; Jenkins v. Jennings, 9 
Ala. 285; Worthington v. McRoberts, ib. 297; Burns v. 
Hamilton, 33 Ala. 210; Hickson v. Lingold, 47 Ala. 450. 

The undisputed facts of the case required the court to 
charge the jury, as it did, that the plaintiff was entitled to 
recover, and the judgment must be affirmed. 


White et. al. v. King et. al. 


Bill in Equity to establish and enforce Vendor’s Lien. 


1. Vendor's lien; priority of assignees of notes given for purchase money. 
—The liens of assignees, to whom different notes taken for the purchase 
money of land are transferred at different times, take precedence according 
to the order of time in which the notes were assigned, without regard to the 
time when they mature. a 

2. Notice to attorney; when notice to principal.—Where the wife, by the 
advice and agency of the husband, (who was also her attorney in a suit against 
them both to subject land to the satisfaction of several purchase money notes 
executed by him,) enters into a consent decree of sale of the land in contro- 
versy and purchases under it, she can not be regarded as a bona fide pur- 
chaser without notice of the rights of a transferee, not a party to the suit, of 
another of the outstanding purchase money notes, the existence and holder 
of which were known tothe husband. Notice to the husband, the agent, in 
such a case is notice to the wife the principal. 


APPEAL from Dallas Chancery Court. 
Heard before Hon. CHARLES TURNER. 
The opinion states the case. 
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ALEXANDER WHITE, LEwIs E. Parsons, R. M. BOYNTON, 
and RicE, JONES & WILEY, for appellants. 


W. C. WARD, contra. 


MANNING, J.—In 1853 John White purchased of one 
Mynatt the lands in Talladega county which are the subject 
of this suit ; the deed of which, executed by Mynatt and 
wife in 1854, conveyed them to John White, his heirs and 
assigns. And he moved with his family to, and lived upon 
and cultivated, the plantation included therein. In 1856, 
he sold and conveyed one-half interest in the premises, for 
$4,000, to his brother Alexander W hite, taking in part pay- 
ment a promissory note of the latter for $1,900.00, most of 
which amount was subsequently paid. The brothers then 
cultivated the plantation in partnership. 

In 1858, John White sold and conveyed the other half of 
the premises to Alexander White, who took exclusive pos- 
session of them, having given in payment for said half, and 
for a half interest in some corn and stock thereon, his three 
promissory notes, each for the sum of $1,666.66, with inter- 
est from January Ist 1859, payable to the order of John 
White, in September 1860, 1861 and 1862, respectively. 

The one of these payable in September 1861, was assigned 
March 1st 1867, by John White to one Portis, and by him 
back to John White, as guardian of appellees, for money be- 
longing or due to them. Their mother (who is their next 
friend in this cause,) having afterwards been appointed guar- 
dian of appellees, in place of John White, the note came 
into her hands as guardian. And by her it was presented 
for payment of interest, to Alexander White on the 1st of 
February 1868 ; at which time he executed his note for $1, 
211.08, payable to Mrs. King, as guardian, one day after 
date, for the interest which had accrued on the note pre- 
sented, and caused a credit therefor, of the same date, to be 
entered on the note. And in August 1870, this suit by bill 
in chancery, was brought by appellees, (the Kings,) against 
Alexander White and his wife, Narcissa S. White, and by 
amendment, against John White and his wife, Mary J. 
White, to establish and enforce a vendor’s lien on the lands, 
for the payment of that part of the price of them, which was 
embraced in said notes and due as aforesaid, from Alexander 
White to the complainants. In the defence, the lands are 
claimed as the property by purchase of Mrs. Narcissa White, 
upon facts hereinafter set forth. And the chancellor having 
determined that the complainants were entitled to the benefit 
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of the vendor’s lein, and decreed the enforcement of it ad- 
versely to Mrs. Narcissa White and her husband, the cause 
is brought into this court by appeal. - 

On the 25th of November, 1867, John White assigned by 
a separate instrument in writing, to his wife, Mary J. White, 
both the $1,900 note, on which a balance was still due, and 
the other two notes for $1,666.66, each; on one of which 
latter notes, a large payment had been made. In this instru- 
ment of assignment, it is recited that the lands in question 
were paid for by moneys of the statutory separate estate of 
Mary J. White, and that, “whereas the said notes are in fact 
the property of my said wife, and I am otherwise indebted 
to her for more than the amount of ‘the same, for money be- 
longing to her separate estate used by me,—now therefore, in 
consideration of the premises, I hereby transfer, and assign, 
the said notes to my said wife, Mary J. White.” 

In December 1868, Mary J. White and her husband filed 
a bill in equity in the chancery court of Dallas county, 
against Alexander White, setting up this assignment of said 
notes to Mary J., and praying that unless Alexander White 
should pay them within a time to be prescribed, the lands 
be sold to enforce and execute the vendor’s lien thereon for 
the payment of these notes. The bill averred also that the 
lands had been paid for by John White, with money’s be- 
longing to the separate estate of his wife, and therefore, be- 
longed inequity to her, and that defendant, Alexander White, 
well knew this. Mrs. White did not however, claim to have 
the lands themselves, but only that they should be sold to 
pay the notes aforesaid assigned to her, and given for a por- 
tion of the purchase money. No mention was made in that 
suit, of the notes transferred to the appellees in this cause. 
The defendant Alexander White was required to answer un- 
der oath. 

In his sworn answer to the bill, Alexander White denied 
that the lands were purchased and paid for with moneys of 
the separate estate of Mary J. White, and averred that he 
had never before heard of such a claim. He says further, 
that the first sale of one-half of the lands made to him, was 
made to raise money to enable John White to pay Mynatt 
for the lands, and that the sum of $2,000, or $2,100, then 
paid by him upon said purchase, to John White, was appro- 
priated to the payment of Mynatt for them. He also denied 
that the notes were the property of the complainant, said 
Mary J., as her separate estate under the Code, or that they 
had been transferred to her in consideration that they were a 
“part of the separate estate of complainant, for they were 
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not the separate estate of complainant, and never claimed by 
her to be so, nor was any claim ever asserted by her, or in- 
timated, to the said land as her separate estate, to this re- 
spondent, until the filing of said bill.” 

Testimony having been taken on the part of complainants 
in support of the allegations in their bill, an arrangement, 

roposed by Alexander White, was made by him and his 
wife, Narcissa 8. White, with John White and his wife, in 

etober 1869, whereby, in consideration of $550, acknowl- 
edged and receipted for as paid by Mrs. Narcissa S. White to 
Mrs. Mary J. White, in part purchase of the notes sued on, it 
was agreed that a decree should be rendered in favor of com- 

lainants, for the amount of the notes, including said $550, 
then due thereon, and for a sale of the lands to pay this 
amount ; and that if before the sale to be made by the reg- 
ister, Mrs. Narcissa White should pay Mrs. Mary J. White, 
the further sum of $1,950, making together $2,500, and be- 
come purchaser of the land at such sale, complainant, Mary 
J., would accept in satisfaction of her claim, two notes from 
said Narcissa and her husband, Alexander White, payable 
the first of January 1871, and 1872, respectively, for the bal- 
ance, after deducting the $2,500 of the amount of the decree, 
and their mortgage of the lands to secure payment of said 
notes to Mrs. Mary J. White, but, that ifafter paying said $2,- 
500, said Narcissa should not become the purchaser of the 
lands at the register’s sale, then the amount obtained for 
them, after deducting the balance of the amount of the de- 
cree due to Mary J. White, should all be paid to Mrs. Nar- 
cissa White. 

In accordance with this written agreement, the decree was 
rendered by consent, at the October term 1869, of the court ; 
the $1,950 were paid; the lands were sold by the register, 
December 20th 1869, and bid off for Mrs. Narcissa 8S. White; 
a deed thereof was made by the register to her; andshe and 
her husband made their joint notes for the balance referred 
to, of the amount of the decree; to Mrs. Mary J. White, and 
executed to her a mortgage of the same lands to secure pay- 
ment of the notes. And at the next term of the court, the 
sale made by the register was reported and confirmed. 

The lands are situated in Talladega county, and were ad- 
vertised in Dallas county to be sold at Selma, on the 15th of 
December, 1869—and by a postponement by consent of par- 
ties, were sold at Selma, on the 20th of that month, at a 
distance of more than one hundred miles from the land, and 
with no one present with the register, except John White, 
perhaps, and one Dixon, upon whose bid, the only one made, 
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the lands, which were not all in one body, though sold to- 
gether, were knocked off to Mrs. Narcissa White, at a sum 
about sufficient to pay the amount of the decree in favor of 
Mrs. Mary J. White, and costs. 

This consummation was effected in December 1869. 

The judicial sanction thus given to this adjustment and | 
settlement, by consent, establishes the validity thereof be- 
tween the parties to that suit, and divests the complainant, 
Mrs. Mary J. White, of all title she had previously had, if 
any, in said lands. But it could not prejudicially affect the 
appellees in this cause, who were not parties thereto; though 
they ought to have been made so, as their interest in the 
matter, was well known to both Jno. White and Alexander 
White, and probably to Mrs. Mary J. Whitealso. Griggsby 
v. Hair, 25 Ala. 327; Branch Bank v. Hodges, 12 Ala. 118. 

This settlement and decree, however, could not in any 
case, hurt the appellees, but rather the contrary. The de- 
cree is made in pursuance of a formal agreement, which 
nowhere affirms or admits, nor does the decree itself, that 
Mary J. White had any interest in the notes independently 
of that which the simple assignment of them to her would 
unquestionably convey ; and being made in her suit, it op- 
erates as a ratification of the sale of the lands which John 
White made to Alexander White, and for which those notes 
were given, and decides that the lands were subject to a 
vendor’s lien for the payment of the notes to Mrs. Mary J. 
White, and should be sold to pay them. Impliedly, there- 
fore, the same lien existed in favor of the other note, of the 
batch of notes which Alexander White, gave for the pur- 
chase money of the same lands, which other note was trans- 
ferred, as before explained, to the appellees in this cause, and 
in regard to which, Mrs. Mary J. White not only made no 
claim, but her husband testifies, “neither she nor I claim, or 
intend to insert any interest in the same.” And what she 
and her husband declined to do, in this respect, Mrs. Nar- 
cissa White and her husband cannot do for her. 

This decree is in harmony, with previous decisions of this 
court, in which, the vendor’s equitable lien on land for the 
payment of purchase money, is recognized, in favor of as- 
signees, of the notes given therefor. White v. Storer, 10 Ala. 
441; Roperv. Day, 48 id. 510. And this, against a subse- 
quent purchaser of the land, who has notice that his vendor 
had not paid for it. Foster v. Atheneum, 3 Ala. 302; Burns 
v. Taylor, 23 id. 255. 

It is also held,that “where several notes taken for the 
purchase money of land, are assigned at different times, the 
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assignment of each note is, pro tanto, an assignment of the 
vendor’s lien, unless expressly waived, and the liens of the 
several assignees are to be preferred according to the prior- 
ity of their assignments, without reference tothe maturity of 
the notes. Griggsby v. Hair, 25 Ala. 327. 

But it is insisted that Mrs. Narcissa White, purchased the 
lands in controversy at the register’s sale, and is a bona fide 
purchaser for valuable consideration without notice. Mrs. 
Narcissa White, is the wife of Alexander White, who pur- 
chased the land of his brother John White, and executed to 
him the note therefor, on which this suit is founded. Alex- 
ander White knew that this note belonged to the appellees, 
and was unpaid; and in the preceeding year, 1868, he had 
executed to their guardian, his note for $1,211.08, for the in- 
terest that had accrued thereon. The lands for which, in part 
this note was given, embraced the home of his brother’s fam- 
ily whose wife protested against and opposed the sale of it, 
and refused to join her husband in the deed to Alexander 
White, by which she and her children were to be expelled 
therefrom; which circumstances, and the failure of Alex- 
ander White to pay for the property, created between the 
parties acrimonious feelings. It would be strange, if, in the 
anxieties and complaints produced by this state of things, 
Mrs. Narcissa White was not informed that her husband had 
not paid the notes which he had given for the home that was 
so reluctantly yielded to her. She is, probably, the only per- 
son in the world, who if she did not know that the note now 
sued on, was not paid, could truthfully and positively testify 
that she did not—and this she has not done. 

In her answer to the bill, it is true, it is averred that she 
did not have such notice. But, the answer is not made un- 
der oath ; it was not required to be, and it is not even signed 
by her, but by her solicitors, White and Boynton. Nor can 
the omission of her testimony be ascribed to accident, or to 
ignorance of its importance in such a case. For her husband 
and co-defendant, Alexander White, is shown to be a lawyer 
of more than thirty years practice, and eminent for ability, 
and he is himself a witness also in this cause. 

But, whether Mrs. Narcissa White had notice, or not, per- 
sonally, is in this case immaterial. Her husband unquestionably 
had all the notice in this matter, that any person could have. 
And he admits, and John White proves, that it was by his 
(Alexander’s,) advice and ageny, that his wife, Mrs. Nar- 
cissa White, became the purchaser of the lands, or that they 
were bid off for her, at the register’s sale. The knowledge 
of the agent in such a case, is the knowledge of the princi- 
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pal. LeNeve v. LeNeve, Ambler 436; 2 Wh. and Tud. Cases in 
Kq. 1st pt marg. p. 21 et seq. 

In regard to the question, whose money paid for the lands, 
so far as they have been paid for, upon the purchase of them 
from the register, it is not necessary to dwell. Some of the 
observations made on the last foregoing topic, the notice to 
Mrs. Narcissa White, might be made upon this. We have no 
testimony from herself on this subject. It does not appear 
that she had any separate estate, to an amount that would, or 
did enable her to make such a purchase as that of these lands. 
And the circumstances and facts developed in the cause, 
taken with the evidence relating to the partial payments, 
prevent such a case from being made as should debar com- 
plainants from the benefit of the vendor’s lien on the lands, 
for the payment of the notes on which their suit is founded ; 
of which notes, the principal one was transferred to their 
guardian for them, betore any of the other notes had been 
assigned. 

There is no error in the decree of the chancellor, prejudi- 
eial to appellants, and it is therefore affirmed. 


NoTE BY REPORTER.—At a subsequent day of the term, 
appellants counsel applied fora re-hearing. The applica- 
tion in support of it did not come into the reporters hands. 
The following response was made to it. 


MANNING, J.—The counsel for appellant are mistaken 
in supposing, in their application for a re-hearing, that this 
court misconceived the most material points in the cause on 
which a reversal was sought and expected. We take a dif- 
ferent view of their effect. 

If it be admitted that the money of Mrs. Mary S. White 
was paid by her husband, John White, for the lands in 
controversy that were conveyed to him, and that she, there- 
fore, had such an equitable right therein, as to be entitled to 
have them conveyed to her; it does not follow that she must 
accept them and that they did become hers. If she chose 
instead of having title made to herself to take the notes or a 
portion of the notes for the price, for which her husband sold 
and conveyed the lands to Alexander White—or any other 
things of value—and to permit the title conveyed by her 
husband to remain in her husband’s vendee, and to hold the 
latter as a debtor to her for the notes assigned to her, (per- 
haps with other securities,) by her husband, and to hold the 
lands subject only to a vendor’s lien for the payment of the 
notes, especially if the arrangements to this effect are vali- 
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dated by a decree in a suit brought by her—these proceedings 
may amount to a relinquishment of her claim to the land 
itself and to an acceptance, perhaps in preference, of the 
notes transferred to her by her husband, instead of the lands. 
She was not bound to take the lands; she might reasonably 
prefer to make her husband, or his vendee keep them, and 
account to her otherwise for her moneys paid for them. 

The facts and evidence in the cause have satisfied us that 
the decree of the chancellor ought not to be reversed. And 
the re-hearing is, therefore, denied. 


Ditmar’s Administrator v. Bogle’s 
Distributees. 


Final Settlement of Decedent’s Estate. 


1. Final settlement; what not ground for deferring.—After the lapse of 
seven years from the grant of administration, a final settlement should not 
be deferred at the instance of the administrator, because of outstanding 
debts or unsettled accounts. 

2. Allowance on partial settlement; effect of—An item allowed in a for- 
mer or partial settlement is presumed to be correct on the administrator's 
final settlement, unless the party impeaching the correctness of the item over- 
turn the presumption by proof, 

8. Administrator ; when liable for interest—An administrator who inter- 
mingles with, and treats as his own funds, moneys of the trust estate, there- 
by becomes its debtor and liable for interest. 

4. Same; when not entitled to credit for deposit.—An administrator is not 
entitled to a credit for the amount of a deposit, in his own name, lost by the 
failure of the bank in which he had placed it, although the deposit was made 
with the intention, known only to himself, that it should be kept there to 
replace or repay the amount of trust funds used by him. 

5. Same.—lIf the administrator, after the breach of trust in mingling and 
using trust funds as his own, could be entitled to any credit for a deposit 
made to repay or replace the funds thus used, it could only be by a deposit 
in his representative capacity—a deposit with such ear marks that all could 
distinguish it as a trust tund. 

6. Same; when not entitled to allowance for counsel fees.—It is not error 
to refuse an administrator credit for counsel fees, when it does not appear 
that he has paid any. 


APPEAL from Probate Court of Dallas. 
The points decided appear sufficiently from the opinion. 


MorGAN, LAPSELY & NELSON, for appellant. 


P. G. Woon, contra. 
BRICKELL, C. J.—1. This administration was com- 
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menced in 1866, and in 1873, seven years afterwards, the 
administrator at the instance of a distributee, is cited toa 
final settlement. He stands in contempt of the citation, un- 
til the court states an account against him, and is about pro- 
ceeding to final decree thereon. Then he appears and asks 
to be permitted to make an annual or partial settlement only, 
because there are debts due the intestate uncollected, and be- 
cause the accounts of a partnership existing between him 
and the intestate are not settled. The court of probate cor- 
rectly compelled him to a final settlement. It would be al- 
most a denial of justice to heirs and distributees, if they 
could be delayed under such circumstances, in obtaining 
their interests. The admistrator may not be chargeable, and 
was not charged with negligence in failing to collect the out- 
standing debts, or in not settling the partnership accounts ; 
but after seven years have elapsed from the grant of admin- 
istration, a final settlement should not be deferred because 
of outstanding debts or unsettled accounts, the amount of 
which is not shown, and for the collection and settlement of 
which such ample time has been afforded. Besides, the au- 
thority of an administrator does not necessarily terminate 
with a final settlement. Norman v. Norman, 3 Ala. 389, 
He may, if necessary, after such settlement proceed with 
the collection of outstanding debts; or, if he is discharged, 
or resigns, a successor may be appointed, and charged with 
the duty of collecting them. 
2. By the express words of the statute, on the final settle- 
ment of an administration, any item of account included in 
any previous settlement may be re-examined; and its for- 
mer allowance is only presumptive evidence of its correct- 
ness. R.C. § 2159; 1 Brick. Dig. 971, § 809. The effect 
of the stabate is to cast on those impeaching any item em- 
braced in a former settlement, the duty of introducing evi- 
dence of its incorrectness. Until such evidence is given, the 
presumption of correctness attached by law, to its former al- 
lowance, must prevail. It is like all other disputable pre- 
sumptions, which the law indulges, capable of being over- 
come by evidence, and may be removed by evidence of the 
same character as that which will remove any other presump- 
tion in a civil proceeding. 
3. The disputed item in this cause was a credit allowed 
the administrator on a former settlement for moneys deposi- 
ted in bank. The incorrectness of such an allowance, under 
the facts stated by the administrator in his own evidence, is 
most manifest. According to this evidence, he had received 
moneys of his intestate to a large amount, which he mingled 
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with and used as his own. The very fact of such mingling 

and use made him liable therefor. He was in effect a debtor 

of the estate for such moneys, and by force of the statute his 

debt was bearing interest. R.C. § 2148. Having enjoyed 

the use of these funds so long as he wished, he proposes to 

himself, to pay himself this debt, and to make the payment, 

he withdraws from a bank, (which fails in about a month af- 

terwards), all moneys he has on deposit, except a sum ex- 

ceeding about one hundred dollars, the amount of his debt. 

This sum in his own mind he resolves to leave on deposit in 

the bank, to his own credit, in payment of his debt. The 

resolution is uncommunicated to the bank, and is unknown 

to any one but himself. “ It is never expressed until the bank 

fails, and a loss of the deposit partially or wholly must be 

borne. The rights of cestui que trust would be of little 

value if they could be made to bear such a loss. The money 

deposited in the bank was never the money of the estate. 

For it, the bank was the debtor of the appellant only as an 

individual. If he had become indebted to the bank, it 
would have been impossible to have denied it the right to 
set-off such indebtedness against its liability for the deposit. 
If he had died, his administrator would have been entitled 
to recover the deposit of the bank—it would not have passed 
to a succeeding administrator de bonis non. Though the ap- 
pellant may have been honest and just in his purposes—and 
may have intended to set apart this deposit as the assets of 
his intestate; yet, to sustain this credit, would open a door 
for a dishonest trustee to perpetrate the grossest frauds—not 
separating trust funds from his own, except in his own mind 
—not rendering them distinguishable so that all who touch 
them will be charged with notice of the trust, and the cestua 
que trust can trace them, and assert his rights to them; he 
may whenever a loss is to be borne declare the funds lost 
were trust funds, while the funds remaining were his own 
property. Ifit was possible for the appellant to have re- 
lieved himself from the liability the law imposed when he 
first mingled with, or used as his own the trust funds, it 
could have been done only by a deposit of the amount of 
such liability in his representative capacity. A deposit to 
his individual credit could not work any change in the own- 
ership of the funds, nor relieve him from the liability resting 
on him. 

4, The court correctly refused to allow the appellant a 
credit for counsel fees, it not appearing that he had paid any. 
Bates v. Vary, 40 Ala. 421. 

The decree of the court of probate is affirmed. 
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Ivey e¢ al. v. Blum e¢ al. 
Writ of Right. 


1. Limitations; different statutes of, construed—The act of 1802, which 
was the only general statue of limitations in existence in this State prior to 
1843, (Clay’s Digest, 327--8, sections 7 and 8) by its 7th section barred ac- 
tions of ejectment, or other actions dependent on a right of entry, in twen- 
ty years; and by its 9th section barred all other actions for the recovery of 
lands, in thirty years. 

2. Same.—By the act of 1843, (Clay’s Digest. 329, 3 98) ten years was the 
period prescribed as the limitation of all actions, irrespective of their form, 
for the recovery of lands; and by the judicial construction given to it, 
(Rawles v. Kennedy, 23 Alabama, 240), possessions existing at the time of its 
passage were held to be governed by the statute of 1802, unless the latter act 
sooner affected a bar. 

3. Same.—-By the Code of 1852, the same period of limitation was con- 
tinued, (7 2476) and all former statutes of limitation were declared repealed 
(2 10); but existing causes of action, on which suits were then pending, and 
those on which suits were commenced within one year after its adoption, 
vg excepted from its operation, and were thus left without any statutory 

ar. 

4. Same.—To remedy the defects of the Code as to causes of action ex- 
isting at the time of its adoption, the act of 1854 (Revised Code, 2 2926) was 
passed, which revives the former statutes of limitations, and declares them 
appticable to such existing causes of action ; but these statutes are revived 
‘for this purpose only,” and cannot operate to revive a right of entry which 
commenced in 1840, and was barred under the act of 1848 before the act of 
1854 was passed. 

5. Writ of right.--No such form of action, for the recovery of lands, as 
the writ of right has been known to our laws since the Code of 1852. 


APPEAL from Montgomery Circuit Court. 
Tried before Hon. JAMES Q. SMITH. 
The opinion states the facts. 


FALKNER & FALKNER, and RICE, JONES & WILEY, for 
appellant. 


ELMORE & GUNTER, STONE & CLOPTON, SAYRE & GRAVES, 
and HERBERT & MURPHY, contra. 


BRICKELL, C. J.—Prior to 1843 the statute of 1802 
was the only statute barring an entry into lands, or limitin 
actions for their recovery; with the exception of a specia 
statute, enacted in 1816, and applicable only to claims to 
lands which originated under the Spanish or French govern- 
ments while they had dominion over a part of the State, and 
which were subject to confirmation and adjustment by Con- 
gress. Clay’s Dig. 328, § 87. The 7th section of the act of 
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1802 was borrowed from the English statute, 21st Jac. I. ¢. 

16, (to be found in Angell on Limitations, 5th ed., App. 3,) 
and was not, in terms, a statute of limitations ; it simply 
prohibited an entry into lands, after the lapse of twenty 
years from the accrual of the right or title of entry, saving 
the rights of infants, femes covert, gehen pigs and persons 
of unsound mind. Clay’s Dig. 327, S§ 83-4. Prohibiting 
an entry after the lapse of twenty years, the consequence 
was, that no action dependent wholly ona right of entry, or 
merely possessory, was maintainable; and it thus became, 
as to these actions, a statute of limitations. Doe ex dem. Hal- 
lett v. Forest, 8 Ala. 264; Angell on Lim. 5th ed., 369. — 
9th section was borrowed from the 32d Henry VIII. c. 2, 
(Angell on Lim., 5th ed., app. 1,) and was, ea vi termini, a 
statute of limitations, barring real, possessory, and mixed 
actions for the recovery of lands. The classifications of ac- 
tions was that recognized in the ancient common law, and 
known as droitural and possessory. Of the first class the 
principal was the writ of right. It was regarded as the 
highest writ in law, and was the last resort of a tenant in 
fee simple, who had been ousted. It was resorted to when 
the right to maintain a possessory action was barred by the 
statute of limitations, the prescription against it being of 
much greater length than that against possessory actions, or 
after a possessory action had been brought, and judgment 
therein rendered against the demandant. Stearns on Real 
Actions, 314. Of “the second class, were writs of assize, 
writs of entry, and writs ancestral and possessory. These 
were to recover possession, and were founded on a right of 
entry, and were called real possessory actions. The action of 
waste was a mixed action, as the land was recovered, and 
damages for the injury thereto. The terms of this section 
clearly imported that it referred to, and operated upon these 
ancient common law remedies. The 7th section operated as 
a bar to the modern action of ejectment, anda field of opera- 
tion somewhat different was assigned to each section. Doe, 
ex dem. Hallett v. Forest, supra; Henry v. Thorpe, 14 Ala. 
103. 

In 1843 a statute was enacted, the second section of which 
provided that all actions for the recovery of lands, tene- 
ments or hereditaments, in this State, should be brought 
within ten years after the accrual of the cause of action, and 
not afterwards, saving to infants, femes covert, and persons of 
unsound mind, five years after the removal of their respect- 
ive disabilities, to bring such actions, Clay’s Dig. 329, § 
93. Statutes of limitations, as a general rule, do not operate 
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retrospectively. Tue future, not the past, is their field of 
operation. They do not destroy or impair existing rights, 
converting the passiveness which was innocent, into negli- 
gence, working a loss of rights. They speak from the time 
of their enactment, barring the rights which afterwards ex- 
ist, capable of enforcement, during the period prescribed. 
Williamson v. Field, 2 Sand. ch. 570; Eakin v. Rand, 12 
Serg. and R. 330. Hence the statute of 1843 was construed 
as prospective, not retroactive, barring only causes of action, 
existing after its enactment for the prescribed period. 2 
Brick. Dig. 224, § 92. 

Soon after the enactment of this statute, several cases 
came before this court in which it was said the statute re- 
pealed the act of 1802, and that the time elapsing before its 
passage was wholly effaced. Henry v. Thorpe, supra; 
Nickles y. Haskins, 15 Ala. 619; Cox v. Davis, 17 Ala. 716. 
The question was not presented by either of these cases, and 
all that was said upon it was the mere argument or opinion 
of the individual judge. In Rawles v. Kennedy, 23 Ala. 240, 
the question came directly before the court, and a decision 
of it was indispensable to the rendition of judgment. After 
deliberate consideration, on principle and authority, the 
court pronounced that the statute of 1802 was not entirely 
repealed by the act of 1843. That they could co-exist and 
each had an office to perform. The statute of 1802 could 
not operate to prolong possessions, or the time of com- 
mencing actions beyond the period prescribed by the act of 
1843; but that if under its operation causes of action or 
possession antecedent to the act of 1843, would be barred 
before the bar of that act attached, its bar would be applied. 
If the statute of 1843 would, in its operation on such ante- 
cedent possessions, operate a bar earlier than the act of 1802, 
its bar would prevail. Such possessions were governed by 
the first of the two statutes, that would protect them. If, 
when the act of 1843 was passed, a possession had continued 
for twenty-five years, its continuance for five years after- 
wards would complete the bar of the act of 1802. Ifit had 
existed but one day, at the passage of the act of 1843, its 
continuance for ten years afterwards completed the bar of 
that act. No other construction could have been adopted 
without contravening the spirit and policy of the act of 1843 
—without prolonging the period in which litigation should 
be commenced or forever quieted. The act pursuing the 
policy prevailing in the enactment of statutes of limitations, 
in modern times, is directed against the subject matter—not 
the form of action. It is not real, possessory or mixed ac- 
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tions, which are to be barred, but all actions for the recovery 
of lands, whatever may be their form or character. Whether 
the recovery was sought by writ of right, founded on title 
only, or ejectment involing only the sight of entry and pos- 
session, they were barred. The actica being for the recovery 
of lands, it fell within the statute, and its bar. In this State, 
distinguishing between the forms, and not the subject of ac- 
tions, in framing statutes of limitation, was at all times the 
involuntary obedience yielded to precedent, rather than a 
consideration of public convenience. No such distinction 
is now recognized in our statute book. 

Thus stood the statute of limitations, until the adoption of 
the Code of 1852, which took effect on the 17th of January, 
1853. The 10th section of this Code declared all general 
statutes repealed, which were not embraced in it. The last 
section of the chapter devoted to limitations of actions, de- 
clared its provisions applicable “to all subsisting causes of 
action, except such as suits have been commenced upon, and 
all now pending, and those upon which suits may be com- 
menced within one year from the time this Code goes into 
operation.” Code of 1852, § 2502. The act of February 
15, 1854; (Pamph. Acts, 1853-4, p. 71.) now § 2926 of the 
Revised Code, repealed § 2502 of the Code of 1852, and 
provided the limitations of the Code should apply only 
to possessions or causes of action originating on or after the 
17th January, 1853. Prior possessions and causes of action, 
were to be controlled by the former statute of limitation, 
which for that purpose only,were revived and continued of 
force. This statute did not, and could not, as contended by 
the counsel for appellants, revive the statute of 1802. That 
statute was, as we have seen, repealed by the act of 1843, 
except when it would have operated a bar, at an earlier pe- 
riod than the latter statute. It operated only on possessions 
existing anterior to the act of 1843, and which were not con- 
tinued the period prescribed by that statute, but computing 
the time prior to its passage, were continued long enough to 
perfect the bar of thirty years under the statute of 1802. 
The act of 1854 requires the time intervening from the 
adoption of the Code of 1852, to its enactment, to be com- 
puted as if the statutes prior to the Code had not been re- 
pealed. Computing this time, every possession originating 
prior to the act of 1843, was fully protected by its bar be- 
fore the act of 1854 was passed. The purpose of that act 
was not to prolong, but to shorten the period in which the 
statutes of limitation should complete a bar. The Code hav- 
ing repealed all former statutes of limitation, and declared 
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its provisions applicable “to all subsisting causes of action,” 
except such as suits had been commenced upon, or those 
upon which suit was brought within one year thereafter, it 
followed there was no statute of limitations barring causes 
of action, existing at the adoption of the Code, if suit was 
brought within one year thereafter. Collins v. Robinson, 38 
Ala. 91. And as to existing causes of action, on which suit 
was not brought within one year, the provisions of the Code 
were applicable, effacing all the time past, while the repealed 
statutes were in force, and requiring the full period it pre- 
scribed to elapse before such causes of action were barred. 
To remedy this evil was the purpose of the act of 1854, 
Causes of action, existing at the adoption of the Code, were 
to be governed by the former statutes of limitation, as if 
they had not been repealed, and for this purpose only, by 
the express words of the act, these statutes were revived. 
The provisions of the Code were to operate as statutes of 
this character; should only operate on the future, not the 
past. Regarding causes of action existing when the Code 
became operative, as controlled by the former statutes, there 
was not a possession in 1854, on which the act of 1802 could 
operate. Any possession originating prior to 1843, on which 
it had commenced to operate, was fully protected by the act 
of 1843. After the passage of the act of 1843, the act of 
1802 had only a qualified existence, for the purpose of pro- 
tecting possessions originating under it, which the statute of 
1843 could not protect. As all such possessions were in 
1854 protected by the act of 1843, the qualified existence of 
the act of 1802 ceased. That act had no office to perform. 
It was not, therefore, one of the statutes of limitation re- 
vived by the act of 1854. Toregard it as revived, would be 
in violation of the spirit and policy of the act of 1854. If 
any consequence could result from regarding it as revived, 
it would be to extend even beyond the period prescribed by 
the Code, the time within which the real actions on which it 
operated should be commenced, when the purpose of the act 
of 1854 was to abridge that period. 

The cause of action on which the appellants rely, origina- 
ted in 1840, and suit was commenced in 1870. “When the 
cause of action accrued, the appellants were infants, and be- 
came of full age respectively in 1851, 1854, 1856. The act of 
1843 first operates to bar the action. That act allowed the ap- 
pellants five years after attaining majority to commence suit. 
The five years had more than expired, when the suit was com- 
menced. The court did not therefore err in the charge given, 
that the appellants were not entitled toa recovery. 
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No objection was made in the court below to the form of 


action the appellants have pursued. We must not however 
be understood as countenancing the idea, that any such form 
of action has been known to the law of this State since the 
adoption of the Code of 1852. On the contrary we do not 
doubt the forms of action prescribed by the Code, are exclu- 
sive, superseding all common law forms. 

The judgment is affirmed. 


Bond, Administrator, v. Marx. 


Petition for Allotment of Exemptions. 


Appeal; what not such final decree as will swpport.—A decree of the pro- 
bate court, rendered on petition of the widow to be allowed the exemption 
given by section 2884 of the Revised Code, and one-third of moneys re- 
ceived by the administrator from rents of decedent’s real estate, which de- 
termines the right to the exemption but continues the claim for rents, is not 
such a final decree as will support an appeal. 


APPEAL from Probate Court of Mobile. 
The point decided is sufficiently stated in the opinion. 


Bonp and HERNDON & SMITH, for appellant. 
BoyLes & OVERALL, contra, 


BRICKELL, C. J.—The appellee filed her petition in 
the court of probate, praying that appellant as administra- 
tor of her deceased husband, be decreed to pay her one 
thousand dollars, less the value of specific articles of personal 
property she had retained from moneys in his hands, as ex- 
empt to her under § 2884 of the Revised Code; and also one- 
third of the rents of real estate received by him as such ad- 
ministrator. The court on a hearing decreed to appellee 
$893.75, which added to the value of the specific property 
she had retained, made one thousand dollars, and continued 
the petition as to the claim for rents. We are constrained 
to dismiss the appeal. The order or decree is not final, and 
it is only from a final order, judgment or decree, that an ap- 
peal will lie. Decrees in equity and the decrees or orders 
rendered by a court of probate, bear a strong analogy. A 
decree in equity, not ascertaining and defining all the equi- 
ties of the parties, though a portion of them may be, will 
not — an appeal. Garner v. Prewitt, 32 Ala. 13; Brad- 
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ford v. Bradley, 37 Ala. 453; Bank of Mobile v. Hall, 6 Ala, 
141. This decree or order does not determine the rights of 
the parties, so far as the claim for rents is involved, That 
is yet undetermined, and the petition cannot finally be dis- 
posed of, until it is determined. If this appeal was sus- 
tained one part of the case would be in this court, and 
another part in the court of probate. When a judgment 
should have been rendered here, that part of the case remain- 
ing in the court of probate may have progressed to a point 
when one party or the other would prosecute another appeal. 
The case is an entirety, commenced as such, and must be 
determined as such, before an appeal can be supported. The 
decree which may be rendered, or which has been rendered, 
in this case, is not one of the class of decrees from which the 
Code specially authorizes an appeal. An appeal from it is 
authorized by the general statute, that from any final judg- 
ment or decree of the chancery, circuit or probate court, an 
appeal lies. R.C. § 3485. We must not be understood as 
approving the decree rendered, or as intimating an opinion 
that the appellee is entitled to the relief sought by her peti- 
tion. 
The appeal is dismissed. 


Otis, Administrator, e¢ al. v. Dargan. 


Bill for Review of Settlement in Probate Court. 


1. Review of settlement in probate court under 3 2774 R. C.; what essential 
to.—It is indispensable to the maintenance of a bill, under % 2774 of Revised 
Code, to review a final settlement of administration in the court of probate, 
that the complainant should acquit himself of fault or neglect, whether the 
error complained of appears on the face of the record or depends on extrin- 
sic evidence. 

2. Same ; allegation of facts relied on; how alleged.—General averments 
of error, or that complainant was without fault, and used due diligence, will 
not suffice. The error of law or fact must be clearly and pointedly alleged, 
and the fraud, mistake, or other facts relied on to acquit of fault or neglect, 
must be fully and explicitly stated. ~w 

3. Notice by publication ; effect of.—Where notice by publication is the 
only mode by which a court is authorized to give notice of proceedings had 
before it, and due publication is made in the manner prescribed by law, such 
notice is as obligatory and binding upon parties affected by the proceeding, 
as personal service in a court of law, and is full legal notice tothem. 

4. Negligence; what must be shown to acquit of.—A mere general denial 
of knowledge of a party’s right, will not suffice to relieve him of negligence 
in not es them, when it appears that facts were known to him which 
would have put a man of ordinary prudence on inquiry, by which such rights 


would have heen ascertained. 
5. Review of' settlement in probate court; what bar to.—A decree rendered 


Vou. cist. 








~ A wD =~ me -— 2 te Oe gee. bee eee 


OQ = ND rt RD 


Hr OO HON 








CO @ e) of 


Tr wae riteww ww 








OF ALABAMA. 179 





1875. ] 


[Otis ». Dargan.] 


on final settlement of an administration in the court of probate, after due 

ublication of notice, in the manner required by law, bars all right to a bill 
or review, unless the parties complaining of error show that the failure to 
avoid or correct the error, in that court, occurred without any fault or neg- 
lect on their part. 


APPEAL from Chancery Court of Mobile. 

Heard before Hon. ADAM C. FELDER. 

Appellants filed this bill on the 6th day of February, 
1872, for the purpose of opening and correcting a final set- 
tlement made by appellee Dargan, as executor of R. A. 
Heirn, deceased, in the probate court of Mobile on the 16th 
of March, 1870. 

The original and amended bills show that on the 29th 
April, 1867, Roger A. Heirn died in the city of Mobile, pos- 
sessed of a large estate, real and personal, which he devised 
by his last will and testament. After a special legacy of cer- 
tain net rents, and the payment of all debts and funeral ex- 
penses, “all the balance” of the estate, both real and per- 
sonal, of said testator, was left generally to testator’s two 
sisters, Claudine and Sarah, for life, and at their death, in 
fee to two nieces anda nephew, Cornelia, Eliza and Charles, 
who are complainants with Otis as administrator de bonis 
non with the will annexed. . 

At the time of the testator’s death he was a member of the 
firm of Heirn & Haydon, then engaged in the livery busi- 
ness, and also of the firm of Foster & Heirn, who were then 
engaged in the running of certain steamboats. The will pro- 
vided that the appellee Dargan, who was appointed the exec- 
utor, should continue the business with Haydon under the 
same terms as the testator had done. In May, 1867, the de- 
fendant proved the will and began the administration of the 
trust, and so continued until January, 1870, when he re- 
signed. On the 16th of March, 1870, and after full legal 
notice had been given, he filed in the probate court his ac- 
counts and vouchers, turned over to his successor all the as- 
sets unadministered, and a final decree was rendered dis- 
charging him from all liability on account of this estate. At 
this time Claudine, one of the tenants for life, qualified as 
administratrix and so continued until the: month of May, 
1870, when she died; at her death the surviving tenant for 
life continued the administration until July, 1871, when she 
died. In November, 1871, the appellant Otis became the 
administrator de bonis non, &c., and on the 6th of February, 
1872, he, in connection with the remaindermen, filed this 
bill. In the view which this court took of the ease, it is un- 
necessary to refer particularly to the voluminous mass of evi- 
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dence submitted by the parties, nor to notice specifically the 
various charges of fraud, maladministration, and error, in 
which the bill abounds. 

The bill states that the complainants, Charles and Eliza, 
are residents of Pass Christian, in the State of Mississippi, 
and Cornelia resides at Ransay, Isle of Mann, Great Britain. 

After charging fraud and maladministration of the testa- 
tor’s estate by the appellee, particularly in the settlement of 
the partnership affairs, and averring various errors of law 
and fact, the bill and amended bill thus refer to the final set- 
tlement: ‘That at the time said final settlement was made by 
said executor, the said parties, who now own the estate, 
knew that their said aunts were residing in said city of Mo- 
bile, but said Charles, Cornelia and Eliza Heirn had no no- 
tice or knowledge of said final settlement, and the said Cor- 
nelia did not know at that time, and until a short time be- 
fore the filing of the bill, that she had any interest in the 
estate, or the administration of the same by the defendant, 
and the said Charles and Eliza Heirn reposing the utmost 
confidence in said executor, they, as well as their said aunts 
then in life, left the whole matter to said executor’s manage- 
ment, trusting everything to his skill and integrity, feeling 
and believing that he knew much more about the matters 
pertaining to said estate than they did, and well knowing 
that he had all the information about the matter that was 
needed to a proper administration of the estate, and so they 
relied solely upon him, as he well knew, in the matter, and 
after said settlement was made, for a long time and until af- 
ter the death of said devisees having a life estate. When the 
present devisees became entitled to said estate it became 
necessary to look into said settlement to see the condition of 
said estate, it was discovered for the first time that said estate 
had been so managed as to suffer great waste and loss by 
reason of the conduct of said executor ; that said account for 
final settlement contained on its face numerous errors against 
the interest of said estate.” 

Then followed a specification of the items wherein the ac- 
count was incorrect. 

The respondent put in an answer denying all the charges 
of fraud, &c., contained in the bill; asserting that his account 
was correct, with the exception of a very small item of money 
which was overlooked, but which he ofters to pay, notwith- 
standing his final settlement. He pleaded his final settle- 
ment in bar of the relief sought, and demurred, substantially, 
on the ground that the bill showed that the complainants 
were at fault, and guilty of negligence in not appearing at 
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the final settlement and contesting it as to the matters ard 
things set forth in the bill. 
The cause was submitted on bill, answer, demurrer, and 
testimony, and the chancellor dismissed the bill ; and "from 
that decree this appeal is taken. 


GipBons & PRICE, for appellants.-—Two of the complain- 
ants lived in Mississippi and had no actual notice of the set- 
tlement. This brings them within the influence of Morrow 
y. Allison, 39 Ala. 70, where decree on final settlement of 
an administrator’s account, was opened in equity at instance 
of a non-resident nut having actual notice, on proof that the 
administrator obtained credit, which he must have known 
he was not entitled to. The other complainant lived in 
England and had no notice of any kind. 

Section 2774 of the Revised Code cannot.receive the con- 
struction contended for by appellee. Mock’s Heirs v. Steele, 
34 Ala. 198; Meadows & Edwards v. Brassel, 46 Ala. 355. 
In the last case it is said: “The statute seems to contem- 
plate a review of the settlement made in the probate court 
upon specified errors positively charged, little short of the 
privilege and right of appeal.” Unless actual knowledge of 
the errors in fact or law that have been committed, before the 
probate court in the final settlement, can be brought home to 
the heir or distributee, and he has wilfully neglected to make 
it available on the final settlement, he cannot and ought not 
to be debarred from a review, provided his bill is brought 
within two years. And it is a most wholesome law and 
should have a large and liberal construction. 

In equity pleading ina case where a residuary legatee is 
proceeding against the administrator for his share of the 
estate, Judge Story uses the following language: “In gen- 
eral in such a case, all of the residuary legatees or distribu- 
tees ought to be made parties so that the rights and claims 
of all may be zonveniently established at the same time and in 
the same suit. But if any of such residuary legatees or dis- 
tributees are out of the jurisdiction of the court and cannot 
conveniently be made parties, either as_ plaintiffs or defend- 
ants, the court will dispense with them and proceed to de- 
cree the shares of the parties before it. Such a decree is of 
course not conclusive upon the absentees, or rather, persons 
not made parties. But the general rule is dispensed with, 
because otherwise, persons having clear rights would, with- 
out their own fault, be precluded from asserting them even 
when the rights of others would not necessarily be prejudiced 
thereby.” Story’s Equity Pleading, p. 113, § 89, and notes. 
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So careful is a court of equity to do no wrong to the absent 
by its decrees, and yet the defendant in this case claims that 
the decree of the probate court on a final settlement of the 
executor is a complete bar to the relief prayed in this case. 


HANNIS TAYLOR and E. S. DARGAN, contra.— Whatever 
may have been the legal effect of a final settlement of an ex- 
ecutor in the probate court before our Code, whether conclu- 
sive or but prima facie, it is unnecessary to inquire, for the 
Code introduces a new rule. Section 2274 of the Revised 
Code requires not only that errors or mistakes should be 
shown in the final settlement, but it must be shown, alike by 
allegations and proof, that the complainants were not guilty 
of negligence or default in suffering the decree to be ren- 
dered. 

No rule is better established than that a court of equity 
will not relieve in regard to a matter as to which the com- 
plainant could have had redress in a previous litigation, un- 
less he was prevented from obtaining it, by accident, fraud, 
or the act of the opposite party, unmixed with negligence or 
fault on his part. Duckworth v. Johnson, 35 Ala. 70. 

The case of Wilson v. Randall and wife, 37 Ala. 76, uses 
the same language. The case of Steele adm’r v. Mock’s Heirs, 
34 Ala. 198, holds the same doctrine; and in the case of 
Meadows v. Edwards, 46 Ala., the court says: “Section 
2274, Revised Code, which authorizes this proceeding, re- 
quires but two conditions, errors of law or of fact, and the 
absence of fault or neglect of the injured party.” 

Tested by this rule, which is too well settled to be dispu- 
ted, not only by decisions, but in fact, is the plain language 
of the Code itself, the bill is fatally defective ; for so far from 
showing that there was neither fault nor neglect on the part 
of complainants, the allegations of the bills show positive 
neglect and fault. 


BRICKELL, C. J.—A court of equity has original juris- 
diction to enforce the trusts of an administration—to compel 
the appropriation of the assets to the payment of debts, and 
when these are extinguished, to the satisfaction of legacies ; 
or in cases of intestacy, to apply them according to the stat- 
ute of distributions. Of this jurisdiction it is not divested 
by the statutes conferring on courts of probate, cognizance 
of the settlement of the accounts of executors and adminis- 
trators—of the payment of legacies, making distributions, 
and power to render final decrees, adjudicating and determ- 
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ining the rights and interests of legatees and distributees, 
and fixing the liability of the executor or administrator. 1 
Brick. Dig. 647, § 120. The jurisdiction ot the court of pro- 
bate, so far as it extends, is concurrent with that of a court 
of equity. The present court of probate has succeeded to 
the jurisdiction of the former orphan’s court, and in its con- 
stitution and modes of proceeding vary but little from that 
court. While the orphan’s court existed, it was often de- 
clared by this court, that when having jurisdiction it had 
commenced proceedings for a final settlement of an admin- 
istration, in the absence of an intervening equity, such pro- 
ceedings could not be arrested by the interference of a court 
of chancery. Or, if it had proceeded to a final settlement, 
rendering a final decree, such decree could not be opened 
without allegation and proof of fraud, or some other special 
cause for interposition. Such decree had all the force and 
conclusiveness of a judgment of a court of law. King v. 
Smith, 15 Ala. 264. 

The statute creating the courts of probate, modified to some 
extent this principle. It provided that courts of chancery, 
should on bill filed by either party, at any time within three 
years, correct any errors in law or fact, which may be shown 
to exist in any matter decided by said courts. If the error 
did not appear of record, it could not be corrected, except 
on allegation and proof that it occurred without fraud, acci- 
dent or neglect on the part of the party complaining. Pamph. 
Acts 1849-50, p. 33, § 31. This provision was not carried 
into the Code, but was superseded by an enactment, declar- 
ing that “where any error of law, or fact, has occurred in 
the settlement of any estate of a decedent, to the injury of 
any party, without any fault or neglect on his part, such 
party may correct such error by bill in chancery, within two 
years after the final settlement thereof.” R. C. § 2274. The 
difference between the act of 1850, and the Code, is manifest. 
Under the former, if the error complained of appeared of 
record, the bill in equity for its correction was as much a 
matter of course, and of right, as an appeal or writ of error. 
It was only when the error depended on extrinsic evidence 
that the party complaining was bound to acquit himself of 
fault or neglect. The acquittal of fault or neglect, under the 
Code, is indispensable, whether the error complained of is 
apparent on the record, or is made to appear by evidence 
dehors the record. Unless the Code operates to bar any im- 
peachment of a decree rendered in the court of probate, af- 
ter the lapse of two years from its rendition, it does not af- 
fect or impair the general jurisdiction of a court of equity to 
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open such decrees because of fraud, accident or mistake. At 
least, it furnishes a cumulative remedy, revisory in its na- 
ture, so far as correcting errors of law, to which a party in- 
jured, who can acquit himself of fraud or neglect, is entitled. 
Meadows v. Edwards, 46 Ala. 354. The error of law or fact, 
which is sought to be corrected, must be clearly and dis- 
tinctly pointed out. The certainty requisite in a bill to cor- 
rect errors in a stated account, or to surcharge and falsify it, 
is necessary to support a bill under this statute. General al- 
legations of error, without specifying particulars, will not 
avail. By proper ‘allegations and proof, the party complain- 
ing must also show that the errors occurred without fault or 
neglect on his part. A general allegation of diligence, or 
that it was without his fault or neglect, is not sufficient. 
Such allegation could be made in every case, and is but an 
averment of the party’s own opinion or judgment, as to what 
he has done or omitted. It must be shown how the error 
occurred, and what cause prevented the party from objecting 
to and avoiding it when the settlement was made. Other- 
wise, the statute would be a mere cloak for inattention to 
and negligence of settlements in the courts of probate—would 
prolong litigation, and derogate from the value and dignity 
of the judgments of a court of competent jurisdiction. 

If resort is had to the general jurisdiction of a court of 
equity, to impeach the justice of a judgment or decree, of a 
court of concurrent jurisdiction, or the judgments of a court 
of law, because of fraud in its rendition, or on facts availa- 
ble in opposition to the judgment or decree in the court ren- 
dering it, the party complaining must state with certainty 
and precision, every fact constituting the fraud, that his ad- 
versary may controvert or disprove them, if necessary ; and 
must exclude every conclusion of fraud or negligence on his 
part. If relief is sought, not on allegations of fraud, but 
solely because of facts available in bar of the decree or judg- 
ment in the court rendering it, these facts must be stated 
with like certainty and precision, and it must be shown that 
the failure to make them available in bar of the decree or 
judgment, is unmixed with negligence on the part of the 
party complaining. French v. Garner, 7 Port. 549; Duck- 
worth v. Duckworth, 35 Ala. 70; Hair v. Lowe, 19 Ala. 224. 
Conscience, good faith, and reasonable diligence, must con- 
cur, or a court of equity is passive. A party having a com- 
plete remedy or defence, which he neglects to use and per- 
mits to be concluded by the judgment or decree of a court of 
competent jurisdiction, cannot reasonably ask a court of 
equity to cure his omission, and thereby encourage useless 
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and expensive litigation, and incur the hazards of subverting 
justice. Sample v. Barnes, 14 How. 70. 

Applying the principles stated to the case presented by the 
pleadings and proof, and the appellants were not entitled to 
relief. If it could be conceded the bill is sufficiently certain 
in its allegations—that it discloses error or fraud in the set- 
tlement had in the court of probate—it is clear all the mat- 
ters complained of were cognizable in that court, and could 
there have been made available in bar of the decree rendered. 
The only excuse preferred for not making defense in that 
court,:is the confidence reposed in the appellee, by the ten- 
ants for life and the remaindermen ; and that the remainder- 
men (one of whom was wholly ignorant of his rights, until 
a short time before the filing of the bill), had no notice or 
knowledge of the settlement. The record of the settlement 
had in the court of probate, recites that the only notice there- 
of, required by law, was given in the mode prescribed. If 
this recital could in any aspect of the case be impeached, it 
stands now wholly uncontradicted, and to it, absolute verity 
must be accorded. Personal notice, by service of process 
requiring a party to appear, or informing him of the penden- 
ey of proceeding affecting his interests, is necessary to sup- 
port only a few of the decrees of a court of probate, though 
such decrees operate as effectually in determining and di- 
vesting rights, as the judgments or decrees of the courts of 
largest jurisdiction, to the validity of which personal service 
of process is generally essential. The policy pervading the 
statutes regulating proceedings in that court, is to charge all 
having interests in the estates committed to its jurisdiction, 
with notice of its proceedings, from their inception by the 
grant of udministration, to their conclusion by the final set- 
tlement of the executor and administrator. The whole the- 
ory of the organization of the court, is to advance a speedy 
settlement and distribution of estates—to avoid the delays 
incident to other courts, pursuing other remedies and modes 
of proceeding, in the form of adversary suits. In this court 
the proceedings are never adversary, until a party intervenes 
and initiates a contest. Watson v. May, 8 Ala. 177; Clem- 
ens v. Patterson, 38 Ala. 721. The statute expressly re- 
quires, where application for the probate of a will is made, 
that citation shall issue to, and be personally served on the 
heirs resident in the State. R. C. § 1951. IPfsuch notice 
is not given, the decree is not void, but voidable only on 
error or appeal. Blakey v. Blakey, 33 Ala. 611; Deslonde 
v. Darrington, 29 Ala. 92; Lovett v. Chisholm, 30 Ala. 88. 
The right of an heir becomes vested on the death of his an- 
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cestor, and the only bar to its accrual as a vested right, pro- 
tected by every principle of law, protecting any other vested 
right, is a valid disposition by will. Denson v. Autrey, 21 
Ala. 205. Yet, without personal notice to him, an instru- 
ment may be proven as the will of his ancestor, finally con- 
cluding his right as heir, which is highly favored in the law. 
True, the reason generally assigned, is that the proceeding 
for the probate of a willis in rem. Whatever may have 
been the reason assigned in the ecclesiastical courts, or in the 
courts of the common law, for the rule, the reason applies 
in all its force to a proceeding for probate under our statutes, 
These statutes are parts of a system framed on the policy of 
committing the probate of wills, and the administration of 

estates, to a tribunal capable of conducting them to a more 
speedy conclusion than would be attained in other jurisdic- 
tions, confined to remedies and proceedings, of necessity, 
dilitory, and to charge all who have interests with notice of 
the court in which the administration is had. Thus charged, 
they are put on inquiry from the death of the person through 
whom they claim, and it is but seldom any real injury can re- 
sult to them, if they observe the diligence expected of men 
of ordinary prudence. Where an application for the sale of 
lands is made to a court of probate, notice by service of cita- 
tion on the heirs resident in the State is required. Yet, 
though such notice is not given, and the title of the heir is 
divested by a sale under the decree rendered, the decree of 
sale is valid until reversed on error. 1 Brick. Dig. 941, § 
385-6. 

Until 1843, there was not a statutory provision, which 
could even by implication be regarded, as requiring parties 
to be made to a final settlement of an administration in a 
court of probate. Mere notice by publication, that the ac- 
count and vouchers had been filed, and that on a_ particular 
day the court would proceed to state, audit and allow them, 
was the only requisite. The notice was addressed to all par- 
ties concerned in adverse interest, without naming or de- 
scribing them. Infants may have been the only parties in 
interest, and yet no statute required that a guardian ad litem 
should be appointed to represent them. It is not believed to 
have been the practice to appoint such guardian, and no in- 
stance can be found of a reversal of a decree of settlement, 
because of the failure to make such appointment, until after 
the act of 1845. On the judge of the court was devolved the 
duty of examining and auditing the accounts, and reporting 
the same for allowance. Of the time at which the allowance 
was to be made, notice was given by advertisement. If at 

Vou. LI. 























1875.] Ot ALABAMA. 187 





[Otis v. Dargan.] 
this time no exception was made, the accounts as stated were 
allowed. Aik. Dig. 182, § 27. The act of 1848, required the 
executor or administrator, on filing his accounts and vouch- 
ers for an annual, or final sttlement, to file with the same, on 
oath, a statement of the heirs or legatees, specifying which 
were minors, femes covert and non compos mentis. The de- 
clared object being, that the court should be informed in 
whose favor to render a decree, and to enable it to anpoint 
guardians ad litem for the minor heirs and legatees, if neces- 
sary. The duty of the executor or administrator in this re- 
spect was declared official, and he and his sureties liable on 
his official bond for a neglect of it. Clay’s Dig. 229, § 43. 
So far as this statute required a statement of the heirs or 
legatees to be filed, it was soon after its enactment declared 
directory, and the omission to file such statement, not an er- 
ror which would reverse a decree rendered on final settle- 
ment. Hddings v. Long, 10 Ala. 203, approved in Clack v. 
Clack, 20 Ala. 461. So far as it required the court to appoint 
a guardian ad litem for infant heirs or legatees, it was con- 
strued as mandatory, and the failure, an error which would 
reverse the decree rendered. Jenkins v. Jenkins 16 Ala. 693. 
Clack v. Clack, supra; King v. Collins, 21 Ala. 363. With 
this construction of the statute, it was substantially re-en- 
acted in the Code, (R. C. $2137-45,) and the same construc- 
tion has since been followed. Morgan v. Morgan, 35 Ala. 
303. 

The appellee on the filing his accounts and vouchers, for 
the final settlement now sought to be vacated, conformed to 
the direction of the statute, by stating in writing, under oath, 
the names, age, and residence of the legatees for life and in 
remainder. The truth of this statement is not controverted, 
but admitted. So far as he had authority, or any remedy by 
which to make them parties, he pursued it. The only notice, 
which the law permits, by publication was given. It fully 
appears, the immediate successor of the appellee in the ad- 
ministration, the administratrix de bonis non, had notice and 
participated in the settlement. If the statutes have any 
force—if all settlements had in a court of probate, are not to 
be treated as ex parte, the parties concerned in adverse in- 
terest in this administration, were parties to, and had notice 
of this settlement. The notice by publication, prescribed in 
the statutes regulating proceedings in the court of probate, 
has every obligatory element of the personal service of pro- 
cess, in the courts of common law, or courts of chancery. The 
constitution of these courts, the fundamental law of their or- 
ganization, provides compulsory process, commanding a party 
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to appear, under the pain and penalty of standing in con- 
tempt, if he makes default. If statutes intervene and prescribe 
another mode, than compulsory process, to bring him who is 
personally without the territorial jurisdiction of the court, 
within its jurisdiction, such mode may be termed constr uetive 
notice. These phrases are not objectionable, until they are 
perverted. But when the only mode of notice, recognized by 
the law of the court, is observed, it must have full effect, or 
the proceedings cannot be treated as judicial and operate as 
such. There is no room for a distinction between such no- 
tice, and notice given in another mode, by another court— 
each give the notice required by the law of its constitution. 
The allegation that the complainants had not notice of the 
settlement, cannot therefore be admitted as a fact, nor any 
right predicated on it. They had notice—full legal notice, 
and are affected by it to the same extent, that they would 
have been, if in a court of law, they had been served with a 
writ or summons. But one of them denies knowledge of his 
rights under the will of the testator. None deny, that they 
knew where the testator resided, and where he died. They 
knew the law, that in the court of probate of the county of 
his residence, probate of his will must be had, if he died tes- 
tate ; or if he died intestate, that court must grant adminis- 
tration. The probate of a will, or the grant of administra- 
tion, is essentially a public proceeding, of which the world 
is charged with knowledge. Having this knowledge, they 
knew where to inquire as to the administration of the estate. 

They knew that after the lapse of eighteen months from 
the grant of administration, the executor could make a final 
settlement, and surrender to the tenants for life the estate not 
specifically devised. Charged by law with this knowledge, 
and two of the complainants, Charles and Eliza Heirn, hav- 
ing it as a matter of fact, what prevented them from ascer- 
taining and presenting to the court of probate, every fact, on 
which they now rely, to open and annul the final decree of 
that court ? They reposed confidence in the appellee, it is al- 
leged ; but there is no evidence, that it was in any other de- 
gree, than such confidence as is usually extended from one 
person to another, in the ordinary transactions of life. The 
confidence, the trust, which when abused, will invoke the 
aid of a court of equity, is not shown to have existed, 
except so far as it may be deduced from the relation of 
executor and legatee in every case. Soon after the lapse of 
the life estate, they discover the facts on which this suit is 
founded. Within less than six months they commence 
suit. The tenants for life, whose testimony in reference to 
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these facts, would be of the highest value, are dead; and of 
that testimony, the appellee and the court is deprived. The 
diligence which their deaths quickened, if exercised during 
their lives, it is manifest, would have furnished the com- 
plainants, all the knowledge they now possess, and on which 
they now proceed. The appellee and the court could have 
had the evidence of the tenants for life, and the right and 
justice of the case fully ascertained. It is not an answer to 
say, that the complainant’s rights did not spring up until the 
expiration of the life estate. They vested on the death of 
the testator, and were postponed in enjoyment only. They 
could have protected the corpus of the estate from waste, then, 
with as little difficulty, and by the same title, on which they 
can now reduce it to possession. It is the corpus only, to 
which they can lay claim. The income and profits, belonged 
to the tenants for life, and it is not material to the complain- 
ants whether they were wasted or not. 

It is, we think, certain that two of the complainants, 
Charles and Eliza Heirn, had knowledge of this settlement, 
distinct from, and independent of that which the law must 
impute from the decree of the court, and the proceedings on 
which it was founded. Prior to the settlement and prepara- 
tory to it, an administrator de bonis non was appointed, the 
appellee having resigned as executor. They became the sure- 
ties on the bond of the administratrix de bonis non. It is 
possible, but not probable, that they may have been igno- 
rant of the fact of settlement. The reasonable conclusion is, 
that they knew the appointment and qualification of the ad- 
ministratrix de bonis non, was forthe purpose of the settle- 
ment. Having thus the actual knowledge of the settlement, 
which is so prominently insisted on in some of the authori- 
ties to which we have been referred, what excuse can be pre- 
ferred for their failure to inquire into it, and avail them- 
selves of the facts they now press to avoid it? The execu- 
tor had resigned, the administration was not complete, for a 
successor to him had been appointed, and he was seeking a 
final settlement which was to be a final discharge of his lia- 
bility. These facts certainly were sufficient, if they had or- 
dinary care for their interest to put them on inquiry. If 
they did not inquire, but acquiesed in the settlement, they 
can not now be heard to say, if error of law or fact occurred, 
that it was without their fault or neglect. They surely neg- 
lected to inquire, or to take any step to prevent such error 
from intervening. Whether they base their right to relief on 
the statute, or on the general jurisdiction of a court of equity, 
their negligence is a bar. Allman v. Owen, 31 Ala. 167. If 
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they are barred, the chancellor did not err in dismissing the 
bill, on the familiar principle in a court of equity, when two 
or more join as complainants, all must be entitled to relief, 
or the suit is not maintainable. Hardeman, v. Sims, 3 Ala. 
747; Wilkins v. Judge, 14 Ala. 135; Plant v. Voegelin, 30 
Ala. 160; Vaughn v. Lovejoy, 34 Ala. 437. 

Nor can it be admitted the complainant Cornelia, has, 
either by allegation or proof, acquitted herself of fault or neg- 
lect. The allegation is, “the said Cornelia did not know at 
that time, (the time of the settlement,) and until a short time 
before the filing of this bill, that she had any interest in said 
estate, or of the administration of the same by the defend- 
ant.” This is a simple, general averment of ignorance of her 
rights. It is not a negation of facts, or of notice or knowl- 
edge of facts, which would have put a man of ordinary pru- 
dence, and ought to have put her on inquiry as to her rights. 
It is not a denial of knowledge that the appellee was execu- 
tor, administering the estate of the testator. It is not a de- 
nial of knowledge of her relation to the testator—of his res- 
idence and death-—of the fact that he had an estate, which 
must by operation of law, descend to his heirs, or be distrib- 
uted to his next of kin, if he died intestate, or devolve un- 
der his will if he died testate. It is not a denial of the fact 
that she bore a relation to him, which made her his next of 
kin, or if he died testate, a probable recipient of his bounty. 
Having knowledge of these facts, she was singularly supine, 
if she never made inquiry, and her supineness is negligence. 
An allegation not materially different from this, was Jeclared 
by this court in Martin v. Br. Bank Decatur, 31 Ala. 122, 
wholly insufficient as a negation of a want of knowledge of 
facts, which ought to have put a party on inquiry, and would 
have charged him with knowledge cf the facts, of which he 
preferred ignorance. 

We prefer to rest the affirmance of the decree of the chan- 
cellor, on the proposition, that the settlement in the court cf 
probate, is a bar to the relief sought by the bill. If errors 
intervened, in that settlement, the complainants have not 
shown that it was without fault or neglect on their part; that 
they did not in that court, avoid such errors. The powers 
of the court were ample, and of them, the complainants 
could have had full benefit. A court of equity refusing to 
interpose in such case, proceeds upon the highest and most 
conservative public policy. A judgment or decree of a court 
of competent jurisdiction, must be, except under extraordi- 
nary circumstances, an end of litigation. Truth, justice, the 
peace of families, and the repose of society, demand this 
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dignity shall be awarded to it. The parties litigant must be 
diligent in asserting their rights or submit to have them con- 
cluded, by a tribunal having capacity to adjudge them. If 
from the operation of the rule occasional injustice is wrought, 
or fraud accomplished, it is the result of the negligence, of 
the party injured. It is better he should bear the loss, than 
the value of judgments should be impaired. 

It is due to the appellee, to say, the evidence fully vindi- 
cates him from all fraud, or intentional error, or from any 
dereliction of duty as executor. An error crept into his ac- 
counts, to which his attention was not called, nor its correc- 
tion claimed, until the bill was filed. It could result in but 
a small balance against him, which he by his answer offered 
to pay, and would doubtless have paid without suit, on being 
informed of it. 

The decree is affirmed. 


MANNING, J., not sitting, having been of counsel for 
appellee. 


Smith v. Huckabee. 


Action at Law against Stockholder of Private Corporation 
to enforce Liability for Corporate Debts. 


1. Liability of stockholder for debts of private corpor.tion; how en- 
forced.—An action at law does not lie against a stockholder of an incorpo- 
rated company, formed under chap. 3, part 2, title 2, of the Revised Code, 
to enforce his liability, to the extent of his stock, for debts due by the com- 
pany at the time of its dissolution, The remedy is in equity only. 

2. Error; when not ground for reversal.—W here the nature of the plead- 
ings is such that in no event is the plaintiff entitled to recover, the court will 
not consider his assignments as to error intervening on the trial. Error 
witout injury is not ground for reversal. 


APPEAL from Circuit Court of Perry. 

Tried before Hon. LUTHER R. SMITH. 

The appellant Smith brought this action against the ap- 
pellee Huckabee, to recover of him the amount of a promis- 
sory note for $1266.20, due January Ist, 1867, made by the 
“Choccolocco Cotton Mills.” The complaint avers that the 
Choccolocco Cotton Mills was a private corporation, organ- 
ized under the laws of the State of Alabama, under the pro- 
visions of part 2, title 2, chapter 3 of the Code, and the sev- 
eral sections thereof; that the defendant was a stockholder 
and had subscribed ten thousand dollars to the capital stock 
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of said corporation ; that afterwards the corporation was dis- 
solved, leaving the amount of said promissory note due and 
unpaid, whereby and by force of the statute, in such cases 
made and provided, the defendant became liable to pay plain- 
tift said sum, which with interest thereon was still due and 
unpaid. 

The complaint also contained a count on account stated. 
The defendant demurred to the complaint, assigning amon 
other grounds that it did not show that plaintiff had coduend 
his debt to judgment against the corporation before bringing 
suit against defendant ; secondly, because the plaintiff’s rem- 
edy, if he has any, is in a court of chancery. This demur- 
rer was overruled. 

The defendant then pleaded among other pleas, that the 
corporation was organized during the late war, while the 
State was in rebellion against the United States, and had no 
courts with capacity to organize said corporation ; that the 
entire amount of stock subscribed was to be paid for in Con- 
federate treasury notes, and by agreement among the stock- 
holders was so paid ; that said corporation, if ever organized, 
had never since been dissolved. The court sustained a de- 
murrer to all of these pleas except the last, and the record 
shows no disposition of a demurrer as to that. 

The case was then tried on pleas of non est factum, nul tiel 
record and the plea of the general issue. 

On the trial the plaintiff introduced evidence, and excep- 
ted to several rulings of the court thereon, which need not 
be further noticed. 

The court having charged the jury that the plaintiff could 
not recover unless he showed a dissolution of the corporation 
upon judicial proceedings had for that purpose, and having 
failed to prove such dissolution could not recover, the plain- 
tiff was forced to take a non-suit and bill of exceptions, with 


leave, &c. 


W. C. Warp, for appellant.—Our statute under which 
this action is brought, is very much like the New York stat- 
ute, and is more favorable to the creditor. The New York 
decisions construing the statute of that State, are persuasive 
authorities as to the construction of our own.The Alabama 
decisions that a corporation is not dissolved by misuser, non- 
user, &c., or by anything short of a judgment, apply to cor- 
porations “created by aseparate organic act; they have no 
reference to private trading or manufacturing corporations 
organized under a general statute like ours. In New York, 
it is held that the continued failure of such a co: poration to 
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do business, by reason of a want of funds, is such a dissolu- 
tion that a creditor can maintain suit against a stockholder 
to enforce his liability for corporate debts. Bank of Pough- 
keepsie v. Ibbotson, 24 Wendell, 475; Penniman v. Briggs,, 
8 Cowen, 387; Slee v. Bloom, 19 Johns, 456, and Chancellor 
Kent’s Commentaries, vol. 2, p. 311. These cases also show 
the right to an action at law, under the facts stated in the 
complaint, and the policy of the statute creating the liability 
will be best promoted by so holding. 


Brooks, Haratson & Roy, contra.—The observations of 
Kent are based on the decisions cited by appellant. When 
the questions first came before him, Chancellor Kent held a 
different doctrine from that announced in Bloom v. Slee, 19 
Johns; but he yielded his views, remarking in his commen- 
taries, that it was “a case not to be carried beyond the pre- 
cise facts on which it rested.”” Our own decisions, however, 
put the matter at rest. A corporation can not be dissolved 
in any other manner than by a direct legal proceeding insti- 
tuted for that purpose. 46 Ala. 208; 24 Ala. 398; 16 
Ala. 372. 

The terms of our statute and that of New York are ma- 
terially different. Our statute says “the stockholders are lia- 
ble,” &c., the New York statute says, “the stockholders shall 
be individually responsible,” &¢. If an action at law is al- 
lowable, great injustice may be done the stockholders, and 
it may be impossible for a court of law to settle their equities 
between themselves. 10 Metcalf, 525. 


BRICKELL, C. J.—Individual liability for corporate 
debts, as incident to membership of a corporation, arises 
only from express legislative enactment, either in the char- 
ter, or by some general law, to which all similar corporations 
and their individual members are made subject. Trustees, 
&c., v. Flint, 13 Metc. 539; Ang. & Ames on Cor. § 341- 
591. Immunity from such liability is one of the induce- 
ments which has led to the multiplication of private corpo- 
rations, and caused them to supersede to a great extent in 
hazardous enterprises, or enterprises requiring large capital, 
partnerships, of which individual liability of each partner, 
whether active, nominal, or dormant, and without regard to 
the amount of the capital he contributed, is a constituent 
principle. The advantages of a corporation over a mere 
partnership—its capacity to sue and be sued by its general 
name—to contract, binding only the “artificial being, invis- 
ible, intangible, and existing only in contemplation of law”— 
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its indestructibility by any mere change in its membership— 
its capacity toact, within the scope of its powers, as a natural 
person, have been the motive and cause of their multiplica- 
tion in all commercial communities. Experience soon 
proved that some checks were necessary to prevent improvi- 
dent conduct and abuse of these corporate powers, and that 
a security to creditors not afforded by the general law, was 
indispensable. There has been, and is a disposition, to fix 
on the members of the corporation in certain events, or to a 
qualified extent, individual, personal liability for the debts 
of the corporation. At an early day in the history of our 
legislation, before and since the organization of the State 
government, in the incorporation of banking companies, the 
legislature departed from the established law, exempting the 
members of such companies from individual liability, and 
provided in each charter that for the debts of the company, 
the stockholders, at the time of contracting the debt, should 
be liable personally in proportion to the number of shares 
held by them. See charter of P. & M. Bank of Huntsville, 
passed December 11, 1816; Laws of Ala. 39, § 11; Charter 
of Tombeckbee Bank, passed February 13, 1818, 1, 44, § 
5; Charter of Bank of Mobile, passed November 20, 1818, 
Ib. 51, § 11; Charter of P. & M. Bank of Mobile, approved 
January 8, 1836; Pamph. Acts 1835-6, p. 10, § 11; Char- 
ter of Southern Bank of Alabama, approved February 12, 
1850; Pamph. {Acts 1849-50, p. 125, § 21; Charter of 
Northern Bank of Alabama, approved February 10, 1852; 
Pamph. Acts 1851-2, p. 116, § 21. The law authorizing 
free banks, or free banking incorporations, provided a mode 
for enforcing against the share-holders judgments against the 
corporation. Code of 1852, § 1387. This section of the 
Code was subsequently repealed and a provision inserted, 
that the stockholders should be respectively liable for the 
debts thereof, in proportion to the stock holden therein. R. 
C., § 1689. The general law authorizing the creation of 
corporations for the construction of rail, turnpike, plank or 
macadamised roads, subjects the shareholders toa like liabil- 
ity, (Code of 1852, § 1468; R. C., § 1739,) and the general 
law authorizing the formation of mining, manufacturing and 
other private corporations, contains the provision now to be 
construed: “The stockholders of any such corporation are 
liable for all debts due by it, at the time of its dissolution, 
to the extent of their stock.” R.C., § 1760; Code of 1852, 
§ 1478. These statutory provisions are in accordance with 
a well defined legislative policy prevailing in this State, and 
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cannot be considered as borrowed from the legislation of 
other States. 

The members of a private corporation, not being person- 
ally liable for corporate debts, the capital of the corporation 
was the source of its credit. This capital, as a fund for the 
payment of corporate debts, embraced all the property, real 
and personal, of which the corporation has the beneficial 
ownership. The subscriptions of the several members to its 
capital stock, or the acquisitions from the use of the capital, 
were alike liable for the payment of corporate debts. A sub- 
scription for stock converts the subscriber into the debtor of 
the corporation to the amount subscribed, and in the event 
of the insolvency of the corporation, can in equity be con- 
demned to the satisfaction of creditors. Allenv. M. R. Rf. 
Co., 11 Ala. 437. In a court of equity, “the stock and 
other property of private corporations, is deemed a trust 
fund for the payment of the debts of the corporation; so 
that the creditors have a lien or right of priority of payment 
on it, in preference to any of the stockholders in the corpo- 
ration. Therefore, if a corporation is dissolved, the con- 
tracts of such corporation are not thereby deemed extin- 
guished, but they survive the dissolution of the corporation.” 
2 Story’s Eq. 1252; Wood v. Dummer, 3 Mason, 308; 
Mumma v. Potomae Co., 8 Pet. 281; Curran v. State of Ar- 
kansas, 15 How. 304; Paschall v. Whitsett, 11 Ala. 472; 
Allen v. M. R. R. Co., Ib. 437. When the legislature im- 
posed on the members of the corporation, in the event of its 
dissolution, a personal liability for corporate debts to the ex- 
tent of their stock, it was a mere increase of the security for 
such debts. It was not intended to exempt from or diminish 
the liability of the fund, which a court of equity regarded 

as pledged to the payment of corporate debts. To this fund 
was superadded the personal liability of the members, and 
whatever should be realized therefrom. 

In a court of equity only, was the capital of the corpora- 
tion treated as a trust fund, and subjected to the payment of 
corporate debts. If the fund could be reached at law, by 
legal process against the corporation, the remedy at law was 
adequate, and equity would not interfere. Then, legal pri- 
orities, dependent on legal remedies, would prevail. One 
creditor might obtain a preference in payment over another. 
When, however, a resort to equity became necessary, as the 
court proceeded upon the ground of a trust, attaching to all 
corporate debts alike, equality was equity, and no legal dili- 
gence would entitle one creditor to priority over another. 
The personal liability of a stockholder to the extent of his 
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stock, created by the statute, is for all the debts of the cor- 
poration. It does not depend on or spring out of contract 
with any or all of the creditors of the corporation, or with 
the corporation. The statute enjoins upon him as a duty to 
pay for the satisfaction of all corporate debts a sum equal to 
the amount of his stock. The duty is owing to all creditors 
and not to any particular creditor. This being the nature 
and character of the liability, no single creditor can be per- 
mitted to appropriate it to his satisfaction, to the exclusion 
of other creditors, who are equal in right and equity to him. 
A remedy to enforce the liability cannot be pursued at law. 
There is no legal remedy in which all creditors can unite, 
and in which judgment could be pronounced, awarding to 
each the exact measure of his rights. 

There seems to us insuperable difficulties, not only techni- 
cal, but founded in equity and good conscience, and in the 
spirit and policy of the statute creating this personal liabil- 
ity, to the maintenance of an action at law for its enforce- 
ment. The liability is single, distinct in amount—can it be 
split up into as many several causes of action as there may 


’ be creditors? That an entire or single cause of action may 


not be divided or split into several, is an elementary princi- 
ple. The liability arises only on the dissolution of the cor- 
poration. Until the dissolution it is contingent. That is 
the event rendering it capable of enforcement. On that event 
it accrues for the debts of the corporation, limited to the ex- 
tent of the stock. If a suit is maintainable, which creditor 
shall be entitled to priority, he who first commences suit, or 
he who, by superior diligence, first obtains judgment? Can 


' the stockholder after a dissolution of the corporation, when 


its credit is impaired, avail himself of its condition, to pay 
such creditors as he may choose to prefer, and thereby ab- 
solve himself from a liability due alike to all creditors? If 
he is liable to a suit at law, at the instance of any corporate 
creditor, how can this right be denied him? Can he specu- 
late in the debts of the dissolved corporation, and avail him- 
self of such debts as he may purchase as a set-off to his lia- 
bility? To what extent can the set-off be allowed—for the 
nominal value of the debts, or the sum he paid for them? 
Suppose the corporation really indebted to him at its disso- 
lution, can he set-off such debt, against the action of a cred- 
itor, pursuing a right not derived from the corporation, and 
which the corporation never had capacity to enforce, because 
it was not due to it? The statutory liability is an additional 
security for the corporate debts, springing up on the disso- 
=" of a corporation, to which the legislature intended the 
OL. Lid. 
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principle, that equality is equity, should be applied. Any 
creditor of the corporation suing for himself and on behalf 
of all other creditors, can in equity enforce it. In such suit 
all rights and equities can be fully adjusted, and every cred- 
itor receive satisfaction of his debt to the extent to which he 
is entitled. A court of law is incapable of this adjustment, 
and therefore the remedy is in equity only. 

We are aware of the decision in Ibbotson v. Bank of 
Poughkeepsie, 24 Wend., 479. We have examined and con- 
sidered it, and though it is founded on a statute not materi- 
ally differing from ours, we cannot follow it. It thwarts the 
spirit and policy of the statute, and is inconsistent with well 
defined legal principles. It seems to have led to a change 
in the legislation of New York. Walker v. Crain, 17 Barb. 
119. It is inconsistent with the decisions in Massachusetts, 
and these decisions seem to us supported by the better reason- 
ing. Baker v. Atlas Bank, 9 Mete. 182; Harris v. Dor- 
chester, 23 Pick. 112; Crass v. Babcock, 10 Metc. 525; 
Spear v. Grant, 16 Mass. 9. 

If the charge given by the court was erroneous, which we 
will not now consider, it was error without injury, as in no 
event was the plaintiff’s action maintainable. 

The judgment must, therefore, be affirmed. 


Tompkins e¢ al. v. Nichols & Jamison. 


Bill in Equity to set aside Conveyance made with Intent to 
hinder Creditors. 


1. Fraud; burden of proof as to—Where an allegation, whether nega- 
tive or affirmative in form, involves a charge of fraud, the burden of proof 
is on the party making the charge. ' 

2. Same; when not imputed.—Fraud will not be imputed, when the facts 
and circumstances out of which it must arise may consist with pure inten- 
tion; to create such an imputation the facts must be such that they are not 
explicable on any other reasonable hypothesis. 

3. Possession of land; to what referred—Where the possession of land 
appears to be in a mother-in-law or a son-in-law who live together upon it, 
the possession will be referred to the legal title. The appearance of posses- 
sion by the mother-in-law is not a badge of fraud where A has conveyed to 
the son-in-law, aud her conveyance has been duly recorded. 

4. Relationship of parties; not of itself badge of fraud.—The relation of 
mother-in-law and son-in-law, between the vendor and vendee of land, is 
but a circumstance from which, in connection with other facts and circum- 
stances, fraud may be inferred. The relation is not of itself a badge of fraud, 
aad does not shift the burden of proof. 

5. Fraudulent intention of vendor; when will not invalidate conveyance.— 
The intention of the vendor to defraud creditors cannot invalidate her con- 
veyance, unless the vendee participated in the intended fraud. 
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6. Denial of fraudulent intent ; what not overcome by.—The positive an- 
swers and testimony of the vendor and vendee denying all fraud or inten- 
tion to defraud creditors, and setting up a bona fide conveyance for a valua- 
ble consideration, are not overcome by the testimony of two witnesses, who 
testify only to facts and circumstances creating mere suspicion. 


APPEAL from Chancery Court of Sumter. 

Heard before Hon. A. W. DILLARD. 

This was a bill in equity filed by Nichols & Jamison and 
others, who were judgment creditors of Mrs. Amelia Tomp- 
kins, in the aggregate sum of $774.34, to set aside and de- 
clare void, four conveyances of her real and personal prop- 
erty, made to her son-in-law, John Lawhorn, purporting to 
have been made for the aggregate consideration of $4,600.00 
paid by him, on the ground that the conveyances were made 
with the intent to hinder, delay and defraud creditors. 

The bill charges that before and at the time of the execu- 
tion of these conveyances, suits were pending against Mrs. 
Tompkins; that she continued to reside on the lands as be- 
fore the sale; that by the sale she disposed of substantially 
all her property liable to the satisfaction of her debts; that 
the consideration had not been paid; that Lawhorn was 
poor, and not possessed of means sufficient to make the pur- 
chase; that the deeds were made by Mrs. Tompkins to avoid 
paying her just debts, and to hinder and delay and defraud 
ereditors, and that Lawhorn received the conveyances with 
the intent to aid her in this purpose. 

The bill also prayed a discovery of the defendants. 

The defendants both answered on oath, positively denying 
all fraud, and averring that the transactions between them 
were a fair and bona fide purchase and sale of the property 
at its market value, and denying all intent to hinder, delay 
or defraud creditors. 

Mrs. Tompkins admitted the pendency of the suits, and 
that she conveyed substantially all her property which was 
subject to execution; and alleged that one Scarboro, guardian of 
her daughter, was largely indebted to his ward, and in part 
i transferred to Lawhorn Mrs. Tompkins’ note for 

2,800.00, which she had given Scarboro for a debt due him; 
that Lawhorn having asked for payment, she replied that 
she had no money, and he would have to take property, and 
in this way negotiations for the sale commenced; that she 
was old, and a poor manager and preferred selling the bal- 
ance of her property ; that she reserved no benefit to herself 
in the property conveyed, and had never told Lawhorn any- 
thing as to her pecuniary condition, or about the pendency 
of suits against her; and in answer to one of the interroga- 
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tories propounded to her, she states that she has in her pos- 
session $1,500.00 of the purchase money, the whole of which 
was paid her, $2,800.00 ia the Scarboro note and the balance 
in money. 

Lawhorn states that he was married in October, 1868 ; that 
at the time of the purchase he was worth about $5,000.00, 
and states with particularity the sources from which he de- 
rived the money; that he knew nothing of the pendency of any 
suits against Mrs. Tompkins or her indebtedness; that he 
paid the full consideration stated in the deeds, which were ex- 
ecuted on the day they bear date, and duly recorded some 
ten days thereafter; that the price paid was a fair market 
value for the property, and he positively denies any inten- 
tion to hinder, delay, or defraud creditors on his part or any 
knowledge of such purpose on the part of Mrs. Tompkins. 

It was agreed that these answers should be taken as the 
depositions of the defendants. The complainants examined 
R. W. Ennis and G. W. Dainwood, the attesting witnesses 
to the deeds. The material portion of their testimony was, that 
they did not read over the deeds, did not see any money 
paid, and were not informed as to the contents of the deeds, 
but they did not ask to see the deeds or what was in them. 
One of the witnesses testified that there was nothing secret 
about the transaction. The other witness testified, that he 
asked Mrs. Tompkins at the time of the signing of the deeds 
if she knew its contents ; he further says: ‘Whilst I can’t 
describe it, there was an appearance of secrecy about these 
papers. I thought that Mrs. Tompkins and Mr. Lawhorn 
preferred that I should not read the deed.” 

The chancellor decreed that the deeds were made with in- 
tent to hinder, delay and defraud creditors, and were void as 
to creditors, and ordered a reference to the register, to ascer- 
tain the amounts due complainants. The chancellor’s decree 
further recited that in as much as Mrs. Tompkins “admits 
in her answer that she has over fifteen hundred dollars in 
money on hand, and as this decree might be reversed on ap- 
peal, it is decreed and ordered that the said Amelia Tomp- 
kins on being served with notice of this order, pay over to 
the register all money owned and possessed by her over and 
above the sum of one thousand dollars, which is deducted 
as her personal exemption, and on failure to comply with 
this order she will be attached for contempt pursuant to acts 
of 1870, page 34.” 

This decree is now assigned as error. 


THos. B. WETMORE, for appellants. 
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Rost. H. SMITH and THos. CoBBs, contra. 


BRICKELL, C. J.—1. In general the obligation of prov- 
ing any fact, lies upon the party who substantially asserts the 
affirmative of the issue. 1 Greenl’f. Ev. § 74. 

2. Where the allegation, whether negative or affirmative 
in form, involves a charge of fraud, or other like violation 
of the law of God and man, the party making the allegation 
must prove it; for in every such case the presumption of 
law, which is always in favor of innocence, is in favor of the 
party charged. 1 Greenl’f. Ev. § 80. 

3. “A court of chancery will not impute fraud, when the 
facts and circumstances out of which it must arise may con- 
sist with pure intentions; but to create such an imputation, 
the facts must be such that they are not explicable on any 
other reasonable hypothesis. Steele v. Kinkle & Lehr, 3 Ala. 
358; Smith v. Br. Bank of Mobile, 21 Ala. 125; The Ala. 
Life Ins. and Trust Co. v. Petway, 24 Ala. 566. 

4, The retention of possession of a chattel by the vendor 
after an absolute sale, is, as to his creditors, not a fraud per 
se, but no more than a badge of fraud, and open to explana- 
tion. But the retention of the possession of land by the ven- 
dor after he has conveyed the same and his conveyance has 
been duly recorded, does not raise even a presumption that 
his sale was fraudulent. Paulling v. Sturgis, 3 Stew. 95; 
Noble v. Coleman, 16 Ala. 77; 1 Brick. Dig. pp. 25-26, §§ 
154 to 175. 

5. The legal title to land in Alabama, in general passes 
and is evidenced by writing only, and by writing which our 
registration law requires to be recorded within a period 
therein designated. McPherson v. Walters, 16 Ala. 716. 

6. If the possession of land appear to be in a mother-in- 
law or in a son-in-law who live together upon it, the pos- 
session will be referred to the legal title ; and the appearance 
of possession by the mother-in-law is not a badge of fraud 
where she has conveyed the land to the son-in-law and her 
conveyance has been duly recorded. Terrell v. Green, 11 
Ala. 207. 

7. The relation of mother-in-law and son-in-law between 
the vendor and vendee of land, is not more than a mere cir- 
cumstance, from which in connection with other facts and 
circumstances fraud may be inferred. That relation alone is 
not a badge of fraud and does not shift the burden of proof. 

8. The intention of the mother-in-law, the vendor, to de- 
fraud her creditors, cannot invalidate her conveyances of 
— to her son-in-law in the absence of evidence proving 
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his participation in her meditated fraud. Anderson v. Hooks, 
9 Ala. 704; Jones v. Norris, 2 Ala. 526; Stover v. Herring- 
ton, et al., 7 Ala. 142; Oden v. Rippetoe, 4 Ala. 68. 

9. The defendants in the present case, who are the appel- 
lants here, are charged with a fraud upon the creditors of 
the vendor, in the sale by the one to the other of the lands 
mentioned in the bill. They absolutely deny all fraud and 
responsively set up in their answers a bona fide sale and con- 
veyance by the one to the other for valuable consideration ; 
and the vendee in his answer denies all notice at the time of 
his purchase of any indebtedness by or suit against his ven- 
dor. These several answers are, by agreement of complain- 
ants’ solicitors, duly made, to be deemed also as the duly 
taken depositions of the defendants, and as such constitute 
part of the evidence in the cause. It is manifest that these 
denials contained in the answers, and these agreed deposi- 
tions, are not outweighed by anything contained in the depo- 
sitions of the only two witnesses examined by the complain- 
ants touching the alleged fraud. 

Upon these grounds alone, without noticing other grave 
questions presented by the record, the solution of which can- 
not possibly benefit the complainants, we are compelled to 
hold that the chancellor erred in his several decrees, and to 
reverse the same, and to render here a decree dismissing the 
bill at the costs of complainants in this court and in the court 
below. 


Collins ef. a/. v. Mountain. 


Unlawful Detainer. 


1. Demurrer; when presumed to have been rightly overruled.—It will be 

resumed that the court rightly overruled a demurrer, when the grounds of 
et are not disclosed. 

2. Evidence ; admissibility of, rule as to.—Evidence admissible against 
one or more defendants can not be excluded, because inadmissible as to 
their co-defendants ; these latter may protect themselves by asking charges 
properly limiting the evidence. 

8. Unlawful detainer ; what not necessary to constitute, under local act of 
Mobile.—To constitute unlawful detainer within the provisions of the local 
act of Mobile, itis not essential that the party in possession should have en- 
tertained as tenant of the lessor. 

4, Same; local act of Mobileasto, who comes within provisions of.—One 
claiming under the heir of a tenant, entering after the termination of his pos- 
session by death, and before a surrender of the premises, to intercept the 
delivery to the lessor, comes within the provisions of that act. 

















202 SUPREME COURT [June Term 


[Collins v. Mountain. } 


5. Charge; embodying a correct legal proposition, when rightly refused.— 
A charge embodying a correct legal proposition is rightly retused, if abstract 
or calculated to mislead the jury. 


APPEAL from Circuit Court of Mobile. 

TRIED before Hon. JOHN ELLIorTTr. 

This was an action of unlawful detainer brought by the 
appellee Mountain, against the appellants, Winnie Parsons, 
Joseph Collins, and Tom Smith, to recover possession of 
certain premises in the city of Mobile. 

There is a minute entry showing that a demurrer to the 
complaint was ov erruled, but the demurrer no where appears 
in the record. 

The defendants pleaded, that their ancestor Parsons, under 
whom they claimed, was in possession of the premises at the 
time of his death, and for more than three years previously 
thereto, openly and publicly claiming them as his own. 
Another plea averred the same facts and adverse possession 
of Parsons for more than ten years, and a third plea, similar 
to the second, except that it alleged adverse possession for 
twenty years was also filed. 

There is a judgment entry overruling a demurrer to these 
pleas, but the demurrer itself is not shown by the record. 
The case was tried on issue joined on these pleas and the 
plea of the general issue. 

The testimony was quite conflicting. It is certain, how- 
ever, that at the time of his death, in 1868, Amos Parsons, 
who was the father of Winnie Parsons and Nellie Tart, had 
been in possession since ths year 1854. The plaintiff, against 
the objection of the defendants, on the ground that he was 
an incompetent witness as to the transactions with Parsons, 
was permitted to testify that Parsons, during his possession, 
was his tenant and paid him rent up to the time of his death, 

There was also testimony tending to show that at Parson’s 
death, plaintiff's agent went to the premises, of which Winnie 
and others of the Parsons children were in possession and de- 
manded rent, and that thereupon Nellie Tart, who was a mar- 
ried woman, agreed to “stand for the rent” for them, and she 
shortly afterwards moved on the premises. The defendants, 
Collins and Smith were her tenants. 

The testimony for the defendants tended to show that Par- 
sons had never paid rent to Mountain, but claimed the prem- 
ises as his own openly and notoriously in adverse possession 


‘against the world for many years, and that after his death, 


said Winnie and Nellie, claimed as his heirs, and never paid 
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rent or otherwise recognized plaintiff as the owner of the 
premises. 

The defendants requested the court to charge the jury : 

1st. To find for the defendants, if they believed the defend- 
ants went into possession as tenants of Nellie Tart, after 
the death of Parsons, and not as tenants of the plaintiff. 

2d. If at the time Nellie Tart made the contract of rent- 
ing, she was a married woman living at a different place 
with her husband, who never authorized or assented to said 
contract of renting, or lived on the place under it, then such 
contract of renting was void in law. . 

3d. If the heirs of Amos Parsons, living on the place at 
the time of his death never authorized Nellie Tart or any 
one else to rent the place from the plaintiff for them; never 
assented to such lease or contract of renting, then the jury 
must find for the defendants. 

4th. If the defendant went into possession of the prem- 
ises under a leave from Nellie Tart, and never recognized 
the plaintiff as their landlord, she (Nellie Tart) claiming the 
premises as her own, then the jury should find for the de- 
fendants. 

The court refused to give either of these charges and de- 
fendants excepted. There was a verdict and judgment for 
the plaintiff and the defendants appealed. 

The rulings upon the demurrers, and the refusal to give 
the charges requested are now assigned as error. 


ALEX McKinstry, for appellants. 
JOHN LITTLE SMITH, contra. 


BRICKELL, C. J.—The demurrer interposed to the com- 
plaint, is not set out in the record, and it is impossible to 
say whether it should have been sustained or overruled. It 
may have been a mere general demurrer, not assigning spe- 
cific causes, which the court was bound to overrule—or, if it 
assigned specific causes, the complaint may not have been 
obnoxious to them, though in other respects defective. In 
this state of the record, we must presume the demurrer was 
correctly overruled. 

Whether the appellee, who was plaintiff in the court be- 
low, was competent as against the appellants, who are heirs 
of Amos Parsons, deceased, to testify to the statements, acts 
or declarations of the decedent, tending to establish that he 
was the tenant of the appellee, it is not material to inquire. 
He was competent to prove these facts as against the appel- 
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lant Collins, who did not stand in the relation of heir to 
the decedent. When in an action against two or more, evi- 
dence is offered, which is admissible against one or more of 
the defendants, but inadmissible against others, it cannot be 
excluded. The defendants as to whom it is inadmissible, can 
protect themselves against injury, by requesting a charge 
limiting its operation to the defendants against whom it is 
admissible. Palmer v. Severance, 9 Ala. 751; Falkner vy. 
Leith, 15 Ala. 9; Lawson v. State, 20 Ala. 65; Goodman v. 
Walker, 30 Ala. 482. 

The proceeding in this cause, we suppose was instituted 
under the local act of March 3d 1848, entitled, “An act to 
provide a more efficient remedy in cases of unlawful entry 
and detainer in the city of Mobile.” Pamph. Acts, 1847-8, 
p. 97. The eleventh section of this act, extends the remedy 
it provides, to any person claiming by, through or under the 
tenant, or to any person who shall take possession, on the 
desertion or abandonment of the premises during the term, 
or before their delivery to the lessor. There was evidence 
tending to show that the premises were in the possession of 
Amos Parsons, the yearly tenant of the appellee. After his 
death, and before a surrender of the possession to the appel- 
lee, the appellants entered. If they entered under Nellie 
Tart, the claim to possession she asserted was as heir of 
Amos Parsons. It is certain the appellants could have been 
guilty, under this statute, of an unlawful detainer, although 
they were not tenants of the appellee, but the tenants of 
Nellie Tart. She claimed by, through or under the tenant 
of the appellee, and the defendants entering after the termi- 
nation of the tenant’s possession by his death, and before 
surrender of possession to the appellee, are amenable to this 
action. This statute has been construed by this court, “to 
provide a speedy and efficacious remedy against one who ob- 
trudes himself upon the premises, between the outgoing of a 
tenant and the delivery to his lessor, and who avails him- 
self of the departure of the tenant to enter, before the prem- 
ises are delivered to the landlord, and within such a time 
that the continuity of the possession is not broken.” Russell 
v. Desplous, 29 Ala. 308. Itis not material that the ap- 
pellants entered into possession as tenants of Nellie Tart. 
They entered soon after the death of Amos Parsons, before 
surrender of possesion to his lessor; and if, asthe jury may 
have believed from the evidence, Nellie Tart, and the ap- 
pellants obtruded themselves upon the premises to intercept 
their surrender to the lessor, there cannot be a doubt of their 
guilt as averred. The first and fourth charges requested by 
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the appellants, were therefore correctly refused. 

The other charges requested by the appellants were prop- 
erly refused. A lease to Nellie Tart, not ratified by her 
husband, may by reason of her coverture be void. Her un- 
authorized renting of the premises, may not have affected 
the heirs of Amos Parsons, who were in possession. This 
could not relieve theappellants from liability to this action, 
if they claimed under Amos Parsons, and he was the tenant 
of the appellee; or, if they obtruded themselves into pos- 
session, before a surrender to the appellee, so soon after the 
death of Amos Parsons, that his possession and their pos- 
session could be treated as continuous. Russell v. Desplous, 
supra. 

We find no error in the record, prejudicial to the appel- 
lants, and the judgment is affirmed. 


Howze v. Patterson. 


Action on Promissory Note. 


1. Partnership ; test of —A community of profit and loss is the test of a 
partnership, even where the dispute is between the partners. 

2. Same; what  constitutes.—Parties, casually met together, who 
make an agreement to buy what goods they can, either jointly or separately, 
and on reaching the home market to sell on joint account, and divide the 
proceeds among themselves pro rata, according to the amount each should 
put in the venture, become partners as to such venture. 

3. Same; power of partners.—Such a partnership is a trading or commer- 
cial partnership, and one of the partners may borrow money in the name 
andon the credit of the firm, by note, bill, or otherwise, and all will be lia- 
ble. Misappropriation of the funds by the partner borrowing the money 
does not relieve the firm from liability. 

4. Error; when not ground for reversal——When on the undisputed facts of 
the case it is clear that the plaintiff is entitled to recover, erroneous rulings of 
the court do not injure the defendant, and are not grounds for reversal. 


APPEAL from Circuit Court of Perry. 
Tried before Hon. LUTHER R. SMITH. 


The appellee Patterson, brought this action against the ap- 
pellant Howze, and H. A. Torbett, A. Stollenwerck and Al- 
len Stolenwerck, partners doing business under the name 
and style of Howze, Stollenwerck & Co., to recover the 
amount of a promissory note which read as follows : 


$700 PULASKI, TENN., 
= Oct. 16, 1862. 


One day after date we promise to pay J. N. Patterson 
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seven hundred dollars—borrowed money—four hundred dol- 
lars in Planters Bank funds, or the discount whatever that 
may be. 
HowzZE, STOLLENWERCK & Co. 
Per H. A. Torbett, Partner.” 


Suit was dismissed as to all the defendants except Howze 
and Torbett; but the latter appears not to have defended. 
Howze among other defences pleaded non est factum, and atrial 
was had on issue joined on this and other pleas. 

The evidence showed that the defendants had been in 
Tennessee buying such goods as were needed in Alabama, 
and while there they met casually and had an understanding 
that they would buy what goods they could, either jointly or 
separately, and bring the goods through the country and sell 
them in Alabama, ‘on joint account and divide the proceeds 
among themselves pro rata according to the amount each 
should put in the venture; that they bought goods separately 
and jointly according to their convenience, and gathered the 
goods together at Pulaski, Tennessee, to be hauled through 
the country to Alabama, and left them in charge of Torbett 
to be brought home; that a day before the departure of the 
other defendants from Tennessee they formed a partnership, 
verbally, for the venture, in which they agreed together, and 
with Torbett, to divide the profits of the venture according 
to the amount each put in, and left the goods with Torbett, 
with no special instructions except “to do the best he could. % 
Torbett borrowed the money a few days afterwards, and as 
stated in the note. He invested four hundred dollars in salt, 
which was put in the common stock, and with the remainder 
paid the expenses of the wagon train. There was evidence 
that at the time the other partners left Torbett, they fur- 
nished him with a sufficient amount of money to pay all his 
expenses, and “to do the best he could” with. When the parties 
had a settlement and division of profits, Torbett informed 
them of the note given Patterson and the parties turned 
over $700 in Confederate currency to Torbett to pay it, 
but he had no authority to receive the money on the note and 
had never paid it. 

The defendant requested several written charges which 
were refused, and defendant excepted. The court, at the 
request of plaintiff, gave three charges to the jury, to the 
giving of which the defendant excepted. 

The charges given instructed the jury, in substance, that 
if the parties made the agreement as to the venture, which 
is — above set out, under the circumstances stated, they 

OL. LII. 



































1875. ] OF ALABAMA. 207 


[Howze v. Patterson. ] 

were partners as to third persons; that each of the partners 
would have the right to borrow money for the use of the 
partnership, and that if Torbett thus borrowed money and 
used it for the partnership, the defendant was liable, although 
Torbett had not been instructed to borrow money, and that 
if one of two innocent parties must suffer by Torbett’s acts, 
they must suffer wuo put him in a position of trust and con- 
fidence, rather than the innocent man dealing with him. The 
charges given, the refusal to charge as requested, and some 
rulings of the court upon evidence, to which defendant re- 
served exception, are now assigned as error. 


B. M. Huty, PowHATAN LOCKETT and W. L. BRAGG, for 
appellant. 


Brooks & HARALSON, and WALTHALL, contra. 


BRICKELL, C. J.—1. The case presents but a single ma- 
terial question, the decision of which, rests on undisputed 
facts, or those about which there is but little conflict in the 
testimony. The question is, whether there was a partnership 
between the appellants, and the Stollenwercks, when the 
contract on which suit is founded, was made; and the making 
of the contract was within the scope of the partnership. The 
definition of a partnership, adopted by this court, from ap- 
proved elementary writers, is, “a voluntary contract, be- 
tween two or more persons, for joining together their money, 
goods, labor, and skill, or either, or all of them, upon an 
agreement that the gain or loss shall be divided proportion- 
ally between them.” White v. Toles, 7 Ala. 569. A com- 
munity of loss and profit, is the test of a partnership, even 
when the dispute is between the partners. Moore v. Smith, 
19 Ala. 774; Emanuel v. Draughn, 14 Ala. 303. Applying 
this definition and test to the agreement, it is conceded, the 
parties made, and the relation of partners was created. The 
subsequent conduct of the partners—the joint sales of the 
merchandise purchased, and the division of the profits to the 
several partners, in the proportion of the funds they sever- 
ally contributed, is conclusive that they so recognized and 
construed the agreement they had entered into, and on which 
they transacted business. 

2. The business for which the partnership was formed, was 
the buying and selling of merchandise. It was a trading or 
commercial partnership. In such partnerships, one partner 
may borrow money, in the name, and on the credit, of the 
firm, by note, bill or otherwise, and all will be liable. Am’n. 
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Lead. Cases, 546. This would be true, even though the part- 
ner should misappropriate the money. In this case there is 
no room for doubt, that the money borrowed was properly 
appropriated for partnership purposes. Indeed, so far as a 
recovery appears to have been had, the money is incontro- 
vertibly shown to have been used in purchasing salt, which 
formed part of the common stock, and the proceeds of the sales 
of which swelled the amount divided among the partners. 

On the settlement of this partnership, a sum of money was 
left in the hands of the partner who had borrowed the money, 
to pay the debt to the appellee. On these indisputable facts, 
it is manifest the appellee was entitled to a recovery. We 
do not notice in detail the various exceptions reserved. If 
any of them are well taken, no injury has resulted to the ap- 
pellants, and they would not furnish cause of reversal. The 
judgment must be affirmed. 


Webster & Wilson v. Singley. 


Action for Money had and received. 


1. Mortgagee ; how bound to apply proceeds of sale of mortgaged property. 
—A mortgagee receiving, from property covered by his mortgage, a sum 0 
money, is bound to apply it to the extinguishment of the mortgage debt, and 
cannot appropriate it to the payment of an unsecured debt. 

2. Same; when subsequent mortgagee may maintain action against, for 
money had and received.—Money received from a sale of the mortgaged 
property and remaining in the hands of the prior mortgagee after the satis- 
faction ot his mortgage, is money had and received, belonging ex equo et bono 
to the subsequent mortgagees, for which they may maintain asswmpsit 
against him if he refuses to pay it over. 

3. Same; what may be shown in such action—TIn such an action the sub- 
sequent mortgagees may show the amount of money received by the prior 
mortgagee from the mortgaged property, in order to ascertain the sum in his 
hands to which they are entitled. No resort to equity is necessary to compel 
the appropriation of the moneys thus received—the law directs the appro- 
— of each payment according to the source or fund from which it is 

erived. 


APPEAL from Circuit Court of Hale. 

Tried before Hon. M. J. SAFFOLD. 

One Williams on the first day ot April 1869, executed a 
mortgage on certain lands and personal property, to Webster 
& Wilson to secure a debt due them. On the 10th day of 
July following, to secure debts due Singley and others, he 
executed a mortgage to them upon the personalty already 
mortgaged to Webster & Wilson. 

After the execution of the mortgage to Webster & Wilson, 
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Williams incurred an indebtedness to them, not embraced by 
their mortgage. One Jones was an unsecured creditor of 
Williams, and the two agreed with Webster & Wilson that 
Jones should take the lands embraced in the mortgage upon 
paying $550 to Webster & Wilson, which being paid to Love 
their attorney, they released§the lands from the operation of 
their mortgage. 

Love, who was attorney for Webster & Wilson, testified 
that “after finishing paying the mortgage to them, there re- 
mained about two hundred dollars, which they applied to an 
outside debt of Williams.” This seems to have occurred 
about the last of December 1869. Love also testified that 
“in December, 1869, he, as -attorney for Webster & 
Wilson sold the personal property embraced in the mort- 
gage to them; that the announcement was made at 
the sale that any surplus of the proceeds, over the amount 
then due on the mortgage to Webster & Wilson, would be 
applied to the second mortgage held by plaintiff; that upon 
his doing so, said Williams and plaintiff permitted the sale 
to proceed without opposition ; that he received the proceeds 
of said sale, and after applying what was claimed to be due 
by Webster & Wilson on their mortgage, paid the balance 
derived from this sale, over and above all claimed by Web- 
ster & Wilson, amounting to $200, to the attorney of the 
second mortgagees, and satisfied the mortgage of Webster & 
Wilson ; that in said satisfaction, or in considering the mort- 
gage satisfied, the amount in controversy in this suit was in- 
cluded by him as a part of said satisfaction.” The plaintiff's 
mortgage debt remained unsatisfied, after crediting the $200 
paid over by Love from the sales of the personal property, 
and they then brought assuwmpsit, for money had and received, 
against Love, to recover the surplus remaining after satisfy- 
ing the mortgage. 

Love having required Webster & Wilson to indemnify 
him against the suit, had a settlement with them, retaining 
money enough to protect himself, which he paid into 
court, and upon his affidavit under the statute suggesting 
their interest, they appeared and propounded their claims. 

Williams testified that he intended that the money paid 
by Jones, should be applied to his mortgage debt to Webster 
& Wilson. 

From the statement of the evidence, as given in the bill of 
exceptions, it can not be determined whether the money paid 
by Jones was received before, or after the sale of the per- 
sonalty ; or how it was that the whole of the payment by 
Jones was not “surplus,” if paid after the sale of the 
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personalty, at which there was also a “surplus” of about 
$200; or, on the other hand, if the money paid by Jones 
left a “surplus,” how it was that the pruceeds of the 
sale of the personalty should not have gone to the second 
mortgagees. 

The court charged the jury, in substance, that in such a 
case as this, the law would apply the money arising from the 
sale of the mortgaged lands to the satisfaction of the mortgage 
debt, and “that when the trust created by the first mortgage 
had been satisfied, the first mortgagee stood in the position of 
a mere naked trustee, and a second mortgagee was not driven 
into a court of equity, to recover a surplus alleged to be due, 
after the satisfaction of the first mortgage, from the proceeds 
of the mortgaged property, but could maintain asswmpsit in 
a court of law against the first mortgagee, for money had 
and received.”’ 

Appellants excepted to the giving of this charge, and re- 
quested the court in writing to charge the jury, in substance, 
that the “surplus” arising from sales by the first mortgagee, 
could be recovered by the second mortgagees only in a court 
of equity. The court refused to give this charge, and ap- 
pellants duly excepted. 

The charge given, and the refusal to charge as requested 
are now assigned as error. 


SmitH & ROULHAC, for appellants. 

COLEMAN & SEAY, contra. 

BRICKELL, C J.-—It isa clear principle of law, that 
the source or fund from which a payment is derived will di- 


rect its appropriation ; that is, when money has come froma 
particular fund, it must be applied in relief of the source 


from which the fund arises. Thus a mortgagee, receiving — 


from the property, covered by the mortgage, a sum of money, 
is bound to apply it in extinguishment of the mortgage, and 
cannot appropriate it to the payment of an unsecured debt he 
may hold. 1 Amer. Lead. cases, 341, 1 Hilliard on Mort. 
278-9. It follows the appellants were bound to apply the 
moneys received from Jones, in consideration of the release 
to him of the real estate covered by their mortgage, to the 
payment of the mortgage. They were also bound to apply 
the moneys received on the sale of the personal property, in 
the same way. If the mortgagor, Williams, had sought to 
redeem, he would have been entitled to claim this appropri- 
sly and the appellants could not have claimed from him 
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the independent debt not secured by the mortgage, and de- 
manded it should be paid. 1 Hilliard on Mort. 279 The 
appellees as subsequent mortgagees had the same right to de- 
mand the appropriation. 

2. The property mortgaged had been sold and converted 
into money by appellants, they having the prior mortgage. 
The surplus of the proceeds of sale, remaining in their hands 
after the satisfaction of their mortgage, was money had and 
received, belonging ex equo et bono, to the subsequent mort- 
gages. It was recoverable in an action of assumpsit. 
Mitehcock v. Lukens, 8 Port. 333; Huckabee v. May, 14 Ala. 
263. In such action itis permissible for the second mort- 
gage to show the sums received by the prior mortgages trom 
the property covered by his mortgage, that the sum in their 
hands to which they are entitled may be ascertained. No re- 
sort toa court of equity is necessary to compel the appropri- 
ation of such money to the satisfaction of his mortgage. 
The law makes the appropriation. 

The rulings of the circuit court conformed to these views, 
and its judgment is affirmed. 


New Orleans, Mobile and Texas R. R. 
Co. v. Southern and Atlantic Tele- 
graph Co. 


Proceeding to condemn Right of Way of Railroad Company, 
for use of Telegraph Company. 


1. Public use; what constitutes, within the law of eminent domain.—Lines 
for the transmission of telegraphic messages may constitute a work of ‘‘pub- 
lic use,’’ under the laws governing the right of eminent domain. 

2. Eminent domain ; what owner in possession cannot set up, to prevent ex- 
ercise of right of.—In proceedings, under the statutes of this State, by a tel- 
egraph company to obtain the right to construct lines over the right of way 
of a railroad company, the railroad corporation can not complain that another 
telegraph company, to whom it had granted the exclusive privilege over its 
nght of way, was not made a party. 

3. Same.—Nor is it an available objection on the part of the railroad 
company, that the petition initiating the proceedings does not show that there 
were owners in fee—apart from the railroad corporation—of the lands over 
which the easement is sought. 

4. Same; what can not defeat—A contract ceding to a telegraphic com- 
pany the exclusive right of operating and maintaining its lines over the right 
of way of a railroad company, even if otherwise valid, cannot debar the 
State, in the exercise of the right of eminent domain, from authorizing the 
establishment of another telegraph line over the same right of way. 

5. Nominal damages, when failure to give, not ground of reversal.— 
Where the statute requires costs to be paid by the party initiating the pro- 























212 SUPREME COURT [June Term 


[N. O. M. & T. R. R. Co. v. S. & A. T. Co.] 


ceedings and they are adjudged accordingly, a defendant whose property is 
condemned toa public use cannot claim a reversal, because the jury, return- 
ing a verdict that no actual damage was sustained, failed to award merely 


nominal damages in his favor. 

Probate court ; jurisdiction of. —Neither 39 of Art. VI. of the constitu- 
tion, nor other portions of that instrument, inhibit the legislature from con- 
ferring upon the probate court jurisdiction of proceedings to condemn pri- 
vate property for ‘‘public use.”’ 


APPEAL from Probate Court of Mobile. 

This was a proceeding by the Southern and Atlantic Tel- 
egraph Company, to condemn or subject to its use, for the 
purpose of constructing, maintaining and operating its lines 
of telegraph, the right of way, bridges and trestles of the 
New Orleans, Mobile and Texas Railroad Company, in such 
a manner as not to obstruct or hinder the use of the rail- 
road. 

The petition of the telegraph company, which was ad- 
dressed to the judge of probate, was sworn to, and recites 
that the telegraph company is a corporation duly chartered 
and organized under the laws of the State of New York, and 
had duly accepted the provisions of an act of Congress “to 
aid in the construction of telegraphs and to secure the gov- 
ernment the use of the same for postal, military and other 
purposes,”’ approved July 24, 1866; that it entered the State 
with its lines, and is now extending into and operating its 
line from a point near where the Mobile and Girard Rail- 
road crosses the Chattahoochee river to the city of Mobile, 
and proposes under the laws of Alabama to further extend 
its lines into said State, and the lines separating the States of 
Alabama and Mississippi, on the line of the appellant’s road. 

The petition then describes the appellant corporation and 
the nature of the franchise and right of way in this State, 
which is sought to be subjected to the use of the telegraph 
company, showing that the appellant has a finished road, 
commencing in the city and county of Mobile and extend- 
ing within the State of Alabama twenty-nine miles towards 
the city of New Orleans; that its principal office is in New 
York city, and that Samuel D. Robinson is the managing 
agent of the corporation within this State, and residing in 
Mobile. After averring that the appellant corporation is a 
post-road, and refuses to contract or to enter into any nego- 
tiations with the telegraph company, about the right to con- 
struct its telegraph lines on and along the railroad, the pe- 
titioner prays that jurisdiction be taken; that Robinson be 
served with notice, and that the same be posted, &c.; and 
“that all needful orders be issued pursuant to the statute, 
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that the use, easement, rights and other privileges herein 

claimed be condemned for the use of petitioner.” 

The court, in an order reciting the contents of the petition, 
appointed a day for the hearing, and ordered that a monition 
and notice of the filing of the petition, and of the purport 
thereof in general terms, be issued and executed by the sheriff 
by posting a copy in some conspicuous place upon the rail- 
road and right of way of appellant within the county of Mo- 
bile, ten days before the day set for the hearing, and a copy 
ot the notice and monition be served personally upon the 
managing agent of the appellant, and the sheriff was also di- 
rected to summon eighteen freeholders, out of whom to em- 
pannel a jury to assess the damage. 

The appellant filed a demurrer and an answer. The 
grounds of demurrer assigned were: Ist, The petition shows 
that defendant had only a right of way over the lands on 
which the railroad is constructed; 2d, It does not allege 
whether defendant was the owner in fee of said lands or not; 
3d, The owners of the fee in said lands were not made par- 
ties, nor is it stated who they are, nor that they are unknown; 
4th, It does not show that the petitioner has been unable to 
agree with the owner or person or corporation authorized to 
sell or control the lands or interest therein; 5th, It does not 
give a particular description of the parcels of land sought to 
be condemned. 

The answer denies the jurisdiction of the court to grant 
the relief prayed in the petition, and demands that strict 
proof be made of the facts stated therein. It further states 
that under a contract made with the Western Union Tele- 
graph Company, that company had built and was then op- 
erating a telegraph line along the very right of way now 
sought to be condemned ; that this was done under a con- 
tract which was to remain of force until the year 1895, one 
of the terms of which was as follows: “Sixth, The said 
railroad company agrees to grant the exclusive right of way 
on and along the line of its road between Mobile and New 
Orleans, for the construction and use of telegraph lines for 
commercial or public uses and business, and will not allow 
any other company or individual to build or operate a line 
of telegraph on or along its road, nor transport men or ma- 
terial for such company or individuals at less than the usual 
local rates, not except so far as it may be legally bound, stop 
its trains or distribute material for such party or their em- 
ployees, at other than regular stations.” The answer insists 
that the telegraph company is vitally interested in the mat- 
ter of the petition, and its rights so connected \with defend- 
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ants, that it is an indispensable party, and that no further 
steps ought to be taken until it is made a defendant. It is 
also urged in the answer that unless the Western Union Com- 
pany is decreed to have the exclusive right of telegraph 
privileges along said route, it will abandon its contract with 
the railroad, which is highly advantageous to it, whereby 
the railroad company will suffer great damages, and insists 
that the railroad company is entitled to full compensation on 
this as well as on other accounts, if relief is granted under 
the petition. 

The petitioner “by way of exception or demurrer” to the 
answer, denied the making of the contract with the Western 
Union Telegraph Company, and alleged that if made as sta- 
ted, the contract is illegal and void as against public policy, 
and creates a monopoly, and further, that the answer showed 
no right in the Western Union Telegraph Company which 
would be impaired or affected by granting the relief sought. 

The court overruled the demurrer to the petition, and al- 
lowed the exception or demurrer to the answer. Thereupon 
a jury was empanneled to which the defendant objected, on 
the ground that the proper parties, as shown in its demurrer, 
were not before the court, and asked to have the Western 
Union Telegraph Company made defendant, which was de- 
nied. The defendant then “claimed an imparlance, and that 
in as muchas the issues were at this moment presented, after 
decision on the demurrer and exceptions,” &c., defendant 
claimed time to obtain evidence to contest the allegations of 
the petitioner, &c., which required evidence from New York 
on the question of damages. The court, on the ground that 
the names of the absent witnesses were not stated, nor what 
they would prove, held the ground for a continuance insuffi- 
cient, and directed the trial before the jury to proceed. 
Thereupon the defendant excepted to this, and refused to ap- 
pear before the jury on the issues of facts, because the neces- 
sary parties were not before the court. The petitioner then 
offered its evidence to the jury, who found a verdict for the 
petitioner, which declared, among other things, that no 
damages would be done to the railroad company by granting 
the prayer of the petition, “wherefore they assess no damages 
against the petitioner on account of anything prayed for in 
their said petition.” The court thereupon rendered judg- 
ment condemning the property to the use of petitioner in ac- 
cordance with the verdict, and taxing petitioner with all the 
costs. 

The railroad company appeals, and here assigns, among 
other things, as error: Ist, That the probate court had no 
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jurisdiction of the subject matter of the petition, or to render 
any decree granting relief therein ; 2d, That the court erred 
in refusing the motions for an imparlance and continuance; 
3d, That the court erred in not rendering judgment for the 
defendant non obstante veredicto ; 4th, That the court erred in 
proceeding to a trial without proper parties before it; 5th, 
That the court erred in overruling appellant’s demurrer. 


GEORGE N. STEWART, for appellant.*—The statute on 
which the proceedings was founded, does not give a trial by 
jury on the allegations of fact asserted in the complaint. 

The constitution expressly requires “that no right of way 
shall be appropriated to the use of any corporation until full 
compensation therefor be first made in money, or secured by 
a deposit of money, irrespective of any improvement pro- 
posed by such corporation ; which compensation shall be 
ascertained by a jury of twelve men, in a court of record 
as shall be prescribed by law.” Art. XIII. see. 5. 

Again, Art. 1, sec. 25, provides for the taking of private 
property for public use; rights of way over lands of persons 
or corporations; but it is said, “but just compensation shall 
in all cases, be first made to the owner.” 

The statute did require a jury, but their power was con- 
fined to one question, and that was “to inquire, and true 
assessment make of the damages and compensation.” (See 
sec. 7, Act of March 1, 1871. But as tothe right of plain- 
tiff to maintain the action, the power of the jury did not ex- 
tend, and the record shows that on the issue joined, the de- 
fendant prayed that proof be required. Sec. 13, article I, of 
the constitution provides “that the right of trial by jury 
shall remain inviolate.” This objection plainly appears on 
the face of the record, and there was consequently a want of 
constitutional power in the probate court to render the judg- 
ment it did. 

2. Here a right is sought to be established by the decree 
of a court, in condemnation of the rights of another, and 
against the will of that other party. 

The right of defendant to use the land exclusively, of 
which it was possessed and invested, being a franchise with 
improvements made on it, cannot be treated as of no value, 
nor can the impairing of that right be treated of no value or 


*The appellant’s first brief did not come into the reporter’s hands. After 
the decision he applied for a rehearing, which was denied, and the argument 
inserted is taken from the application filed in support of the application for 
rehearing. 
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detriment to the defendant. In 13 Wallace 268, we find the 
declaration by Mr. Justice Davis in the case of Wi ilmington 
Railroad v. Reid, that “the franchise of a railroad company 
is property, and property of the most valuable kind, as it can- 
not be taken even for public use without compensation,” and 
“that it is equally within the protection of the charter,” as 
the road-bed, rolling stock, and depot grounds. To impair 
it in part, is to impair it. 

The most extraordinary part of the right given by this 
decree, is not only the right of way, and the use of the way 
which belonged to the defendants, but the right to use the 
structures of the defendant for the purpose of the plaintiff, 
for which there certainly is and can be no warrant in the 
statute. By this judgment a right is given to fasten the wires 
of the plaintiff to the bridges and trestle work of the rail- 
road, and they must remain there. When the company, de- 
fendant, shall demolish their bridges to build new ones, it is 
not easy to say what becomes of petitioner’s right. Can the 
defendant tear down the bridge atter a compensation has 
been made, if it is desirable to use its material in another 
place ? 

The statutes under which the proceeding was had were ev- 
idently made to condemn rights of way against the owners 
of the land. Sec. 2, of the act of 1871, says the proceedings 
shall be in rem in respect to such parcels of land, and they 
are to be construed according to the rules of admiralty 
courts. 

The two succeeding acts, do not cure the objections above 
mentioned. 

It is impossible that the defendant should sustain no in- 
jury by the judgment of condemnation. The telegraph com- 
pany may employ whom it will, to attend to its wires along the 
right of way; the railroad company can not order them off. 
Thus the railroad company has no control over the men who 
have the privilege of going on the property and bridges of 
the company, and virtually loses control over its property; 
for one worthless or inimical person, taking advantage of his 
rights, as an employee of the telegraph company, to trespass 
on the property of the railroad, may inflict untold damage. 
Besides the right of way is valuable to. the telegraph com- 
pany. To clear out an entirely new right of way would en- 
tail large expense upon it. It is a new principle in consti- 
tutional law, to say, that when property of great value to 
the taker, is seized under the right of eminent domain, noth- 
ing need be paid by way of “compensation,” if it be shown 
that the owner of the property is unable to put it to advan- 
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tageous use in that particular business in which the taker in- 
tends to use it. The upholding of such verdict does not 
give effect to the plain constitutional rights of the de- 


fendant. 


GAYLORD B. CLARK, with whom was GEORGE W. STONE, 
contra. Every species of property—franchises as well as cor- 
poreal property,is subject to be taken for public use under the 
right of eminent domain. Cooley Const, Lim. 526 and note, ci- 
ting numerous cases. 17 Ala. 234, case of Stein v. The 
Mayor, &c., of Mobile, Abb. Dig. L. of Corp. p. 318, §§ 41 
to 50 ibid. p. 324 §§ 92-94; 54 Penn. St. R. 103; 1 Redf. on 
Railways 257, 39 Ala. 307. The legislature alone can deter- 
mine the necessity for the taking. Cooley C. L. 538. The 
right to take private property for public use may be granted 
to private persons or corporations and it makes no difference 
that the grantee is a foreign corporation. 24 Barbour 658 ; 
39 N. Y. 171. Railroad Co. v. Harris, 12 Wal. 65. A tele- 
graph is a public improvement and property taken therefor 
is taken for a public use. Scott and Jar. on Tel. § 26. Al- 
lens Tel. Cases 428;5 Nevada102. The right to acquire 
property in invitum may be conferred expressly or by impli- 
cation; general language is sufficient. 7 Foster (N. H.) 183, 
4 Cush. 63. This right is expressly conferred upon appellee 
by the act of the general assembly. The necessity of taking 
any particular property is committed to the discretion of the 
company in whom the right to condemn is vested. 2 N. Y. 
595; 14 Wis. 609; 34 Vt. 

It is no objection to the exercise of eminent domain that 
lands equally feasible could be purchased. 4 Ohio S. and R. 
308. The word land instatutes conferring the rights of em- 
inent domain includes right of way, upon the maxium, omne 
magis continet in se minus, 54 Penn. St. 1. 103. Statutory 
provisions for condemnation of land are highly remedial, and 
are to be construed liberally and beneficially, and will there- 
fore extend to leaseholds, easements and other interests in land 
as well as to the land itself. 23 Pick. 395; 6 Mass. 546; 15 
Pick. 203. Having the right conferred by statute, to build 
along railroads and the right of way over its lands, fran- 
chises and easements, a full and complete constitutional rem- 
edy is provided by statute of Ala. 1870-71 p. 55, also pam. 
Acts 1872-73 p. 63. 

The constiution of Ala. Art. XIII § 5, requires that the 
compensation shall be ascertained by a jury of twelve men 
in a court of record, and the acts above referred to are made 
to conform in every respect thereto. The machinery is am- 
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ple for the protection of parties interested in the property 
condemned. The proceeding is in rem and is thus made to 
conform to the principle upon which the right of eminent 
domain is based, viz: the right of the sovereign as against 
the property itself, for the public safety, necessity and con- 
venience. 39 Ala. 307, 

It is claimed that these acts conferring jurisdiction on the 
probate court are void, on the ground that the probate court 
is a court of limited powers, which are prescribed by the 
constitution of Alabama Art. VI § 9, and that no additional 
jurisdiction can be conferred. A different doctrine has been 
maintained by the courts of this and other states. Ward v. 
Lewis, 1 Stew. R. 26; Timms v. The State, 26 Ala. 165; 
Gaines v. Harvin, 19 Ala. 491; Balkum vy. The State, 40 
Ala. 671. In the latter case the court says in reference to 
the constitution of a like clause in the old constitution: 
“The constitution gives the general assembly the power to 
establish courts of probate for the granting of letters testa- 
mentary, and of administration and for orphans business, but 
there is no prohibition against conferring upon such courts 
judicial cognizance of matters which are also within the ju- 
risdition of other courts.” 

There was no error in rendering judgment of condemna- 
tion on the the verdict, as is claimed in the 3d assignment of 
error. Livingston v. Mayor, &c., 8 Ward. 85. Cooley Const. 
Lim. 570; 2 Cush. 361, 3 Allen 133 ; 23 Conn. 189. 

The presumptions are all in favor of the verdict. If no 
damages were or could have been proved, the jury could not 
have assessed any. If it is claimed that they should have at 
least given nominal damages, this court would not reverse 
the judgment on that account particularly, when the parties 
intervening never claimed any damages before the jury, and 
the judgment makes the appellee pay the costs in the pro- 
ceedings. 

The refusal to continue was matter of discretion not re- 
versable on appeal. The present appellant can only complain 
of error prejudicial to it. If parties are interested who are 
not before the court, the judgment will not bind them. The 
proceeding is in rem, and the monition being posted on the 
thing sought to be condemned, addressed to all persons in- 
terested therein, besides personal notice served on appellant, 
binds every party interested in the property. 12 Ala. 118. 


MANNING, J.—Lines of communication for the trans- 
mission of messages by the electric telegraph, between dis- 
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tant places, may constitute a work of “public use,” accord- 
ing to the law relating to the right of eminent domain. 

By a statute of this State, approved April 4, 1873, (Acts 
of 1872-3, No. 86,) “any telegraph company chartered or in- 
corporated by this or any other State, shall have the right to 
construct, maintain and operate lines of telegraph along any 
of the railroads, or other public highways in the State of 
Alabama”—but so “as not to obstruct or hinder the usual 
travel on such railroad or other highway.” Section 2 pro- 
vides that contracts may be made for a right of way, &c., 
therefor, with “the owner of any lands, or of any franchise, 
or easement therein, over which such telegraph line is pro- 
posed to be erected.” And section 3 enacts “That such tele- 
graph company shall be entitled to the right of way over the 
lands, franchises and easements of other persons and corpora- 
tions, and the right to erect poles and establish offices, upon 
making just compensation as now provided by law.” 

According to an “act to prescribe the mode of taking pri- 
vate property for railroads, or other purposes, or for public 
use,” approved March 1, 1871, as amended April 4, 1873, 
(Acts of 1872-3, No. 27), ““Whenever any person or cor- 
poration of this State, or any telegraph company of another 
State, and proposing under the laws of this State to extend 
its lines into or through the same, shall be entitled to acquire, 
or take any land, or any interest therein, or to have a way, 
privilege, easement, or right of use, over or upon it—such 
land,or a franchise or easement therein, belonging to another 
person, or corporation, * * * application therefor may 
be made to the probate court, particularly describing the 
parcel or parcels of land, or franchise or easement, over 
which the way, privilege, easement, or right of use is claimed; 
which petition must be filed in the probate court of the 
county in which the lands are situated, or of some county 
into or through which the right of franchise or easement in 
such lands extends, if the claim be over or upon a franchise 
or easement; and the petition must set forth all the use, ease- 
ment, privilege or other right claimed therein.” 

Section 2 of the original act (of March 1, 1871), enacts 
that thereupon the probate court “shall have and take juris- 
diction of the subject matter” of the petition; and that the 
proceeding shall be in rem, and conform as nearly as may 
be, except as therein otherwise provided, to the proceedings 
in rem, in the admiralty courts. And section 3 provides 
that upon a monition or notice as prescribed, being posted ac- 
cording to directions, “the authority of the court shall be 
complete to proceed in the cause.” Any person having an 
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interest in the premises may intervene and become a party ; 
and it is directed that in certain circumstances, notice of the 
proceeding be served on persons concerned as property own- 
ers, and an assessment is to be made of the damages and 
compensation to be paid by the petitioner for the use or priv- 
ilege which he applies for; which as’essment must be made 
by a jury of twelve men in court. The court is required to 
speed the cause, (§ 11) and the statute must be liberally con- 
strued as a remedial act, (§ wt And the records of such 
causes must be in books kept therefor, (§ 12). 

Appellee was the petitioner below. The application was 
for the privilege of erecting and maintaining telegraph poles 
and wires, and operating a telegraph line along the route of 
appellant’s railroad in Mobile county, over the right of way 
thereof, describing it, and along its bridges—but so as not 
to obstruct or hinder the usual travel on the railroad. The 
petition set forth also a compliance by petitioner with the 
provisions of the act of Congress of July 24, 1866, in re- 
spect to telegraph companies. A copy of the petition was 
served on the agent at Mobile of the company, and a moni- 
tion or notice was posted up, according to the directions of 
the statute. Appellant appeared and filed an answer to the 
petition and exceptions in the nature of a demurrer thereto. 
And after argument of questions of law, which were decided 
against appellant, and moving that the cause be continued, 
which was refused by the court, and taking exceptions to 
the rulings of the court, appellant’s counsel withdrew from 
the cause at the time when it was submitted to the jury. 
Evidence on the part of appellee was introduced, which, 
among other things, explained how the telegraph line was 
to be constructed and used, and the effect thereof upon ap- 
pellant’s right of way or other easement or estate in the 
land. The jury by their verdict found that appellant would 
not sustain any damage by the construction and maintenance 
of the telegraph line as proposed ; and the court “adjudged 
and decreed that the petitioner have and possess the uses and 
easements in the property described in said petition, as there- 
in prayed for,” and that petitioner pay the costs of the pro- 
ceeding. 

There was no error for which this court would reverse the 
decree, in the refusal of the court below to grant a contin- 
uance of the cause. 

The refusal of the probate court to require petitioner to 
make the Western Union Telegraph Company a party de- 
fendant, is not an error of which this appellant can be heard 
tocomplain. That company—if concerned in the cause— 
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might itself have intervened on its own account. Besides, 
admitting the existence of the lines of the Western Union 
Telegraph Company, and a contract between it and the New 
Orleans, Mobile and Texas R. R. Co., as set forth in appel- 
lant’s answer, it does not appear that the Western Union 
Company had any interest in this proceeding to intervene for. 
The petition does not disclose any intention or claim of 
right to interfere with the poles, lines or right of way of the 
Western Union Telegraph Company. Whether the supposed 
contract between it and the railroad company was valid or 
not, the probate court had no jurisdiction to determine; nor 
was it material that it shoulddo so. For, the railroad com- 
pany itself never had the exclusive privilege of telegraphic 
communication along its right of way ; and if it had it could 
not by its contract with another corporation, preclude the 
State in the exercise of its right of eminent domain, from au- 
thorizing the establishment of petitioner’s line also, along 
the route of its railroad. Cooley on Const. Lim. 525-527, 
and cases there referred to. 

It is not a valid objection to the decree of condemnation 
in this cause, that the petition does not show that there were 
owners in fee—apart from appellant—of the lands over 
which appellant had a right of way for its railroad—and who 
such other owners were. The act under which these pro- 
ceedings were had, as amended by No. 27 of the acts of 
1872-3, seems to contemplate that action to subject a fran- 
chise or easement, to such a privilege or use, as that claimed 
in this cause, may be taken separately against the owner of 
such franchise or easement alone. Whether we ought, how- 
ever, to give such an effect to this statute, we need not now 
determine. The objection is one which, for defect of interest, 
appellant has no right to insist upon. And if there be any 
such owners in fee, whether the United States or private 
persons, appellee may have already obtained from them, the 
privilege it sought to obtain by this action against appel- 
lant. 

It would have been more in harmony with the practice in 
suits at law, if, when no damage was proved, the jury had 
been instructed in this cause, to render their verdict for a 
small specified sum as nominal damages. This practice was 
adopted in common law courts for conformity with the rule, 
which became established after the statute of Gloucester (C. 
Edw. I.) that the party who failed in an action at law should 
be mulcted in costs. There are many cases in which a party 
may be entitled to a judgment, although no damage be 
proved. For instance, where the act done is of such a char- 
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acter that its repetition or continuance may become the foun- 
dation of an adverse right, the law in the absence of any 
special injury, gives nominal damages, a suit being neces- 
sary to preserve title. Burden v. Stein, 24 Ala., p. 148, 
and cases cited. Nominal damages are allowed in such cases 
to entitle the party to costs. But since the statute in this 
case provides that the petitioner must pay the costs, and it 
was required to pay them, there is no sensible reason for set- 
ting aside a decree and verdict which did not allow merely 
nominal damages, when no damage was, in fact, sustained. 
A like verdict and corresponding decree thereon, in a simi- 
lar case, have been held valid in this court before. Burden 
v. Stein, 25 Ala. 455. 

The chief contestation, however, in this cause, is founded 
upon a supposed want of jurisdiction in the court below in 
cases such as this. It is insisted that under the constitution, 
power to adjudicate such a controversy cannot be conferred 
on a probate court. 

The constitutional clause referred to, is as follows: ‘The 
General Assembly shall have power to establish in each 
county within the State, a court of probate with general ju- 
risdiction, for the granting of letters testamentary and of ad- 
ministration and for orphans’ business ; and the General As- 
sembly may confer on the said courts jurisdiction of contracts 
for labor, and order frequent sessions for that purpose.” The 
corresponding sections in the former constitutions of the 
State, did not contain the words: “with general jurisdic- 
tion,” or the concluding clause. In other respects they were 
exactly the same, and read as follows: ‘The General As- 
sembly shall have power to establish in each county within 
this State a court of probate, for the granting of letters tes- 
tamentary and of administration and for orphans’ business.” 

On the 14th of December, 1819, a few days after the con- 
stitution of that year, containing the section last above quo- 
ted, became the law of the land, a statute of that date created 
tribunals, called ““County Courts,” in which was vested the 
authority for “granting letters testamentary and of admin- 
istration, and for orphans’ business.” But, instead of lim- 
iting their authority to these subjects, it was ‘further en- 
acted, That the said county courts shall, in addition to the 
jurisdiction heretofore given to the county court and or- 
phans’ court in the territorial government, have concurrent 
jurisdiction in all actions of debt and assumpsit, with the 
circuit courts, under the limitations prescribed in this act.” 
Laws of Alabama, 189. Other additions were from time to 
time made to their authority, and, what is very much to the 
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point, it was enacted in 1835, that “all writs of ad quod 
damnum, shall be heard and tried by the judge of the county 
court at the regular term of the orphans’ court,” &c., &e. 
Clay’s Dig. 378, § 13. 

After the statute which provided for the election of these 
officials, with the title of judges of probate, and which desig- 
nated their courts as “courts of probate,” the latter were in- 
vested with jurisdiction, among other things, of— 

“The binding out of apprentices, and all controversies 
between master and apprentice : 

“The allotment of dower in lands in the cases provided by 
law : 

“The partition of lands within the counties: 

“The change of name of any person,” &c., &. (Rev. 
Code, p. 239). 

In ‘fact, the judge of probate is the only important judicial 
officer havi ing a court of record of whom each county in the 
State has one. He is always in his county, and is endowed 
by the constitution with power to perform judicial functions. 
And upon him alone can such matters of a judicial nature as 
require to be promptly disposed of, be devolved with the 
certainty that they are to be acted on by an officer who is 
constitutionally competent and locally accessible. Much 
business, therefore, and that of great variety, has always been 
imposed on the judges of probate and probate courts. 

All this was well known to the intelligent members of the 
Constitutional Convention of 1867. And no reason has been 
assigned why it should desire to overturn a legislative pol- 
icy, which had existed, without any complaint against it, 
from the first organization of the State as a State to the time 
when this convention assembled. We cannot, therefore, sup- 
pose—because the convention of 1867 expressly provided 
that the General Assembly might confer on the probate 
courts “jurisdiction of contracts for labor, and order frequent 

sessions for that purpose’”—that it thereby intended to in- 
hibit the General Assembly from granting to them any ju- 
risdiction of the numerous other subjects, which previously 
had been, or thereafter might be committed, almost necessa- 
rily, to these convenient county judicatories. It is more re- 
spectful to that body to suppose, what was doubtless true in 
fact, that it took so much interest in ‘‘contracts for labor,” 
behalf of the recently emancipated slaves, as, without im- 
pairing the power of the Legislature, to recommend to it, by 
the clause under consideration, provision for what the con- 
vention probably supposed would be a prompt and cheap ad- 
ministration of the laws relating to such contracts. And we 
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hold that the sovereign power belonging to the General As- 
sembly, as the Legislature of the State, is not by such mere 
inference to be restrained from a field of operation, in which 
it could apparently do no harm, while the judicious exercise 
of it in some instances would quite certainly be beneficial. 

Indeed, not only does the constitution of 1867-8, in our 
opinion, permit the Legislature to confer the jurisdiction in 
question, upon the probate courts, but it makes it almost 
necessary that it should do so. For, by section 5 of article 
xili, it requires that the compensation for a right of way, 
“shall be ascertained by a jury of twelve men, in a court of 
record, as may be prescribed by law.” And no other court 
of record existing in each county in this State, can have, 
within the short terms allowed to them for the performance 
of their duties, time enough to carry to a conclusion the nu- 
merous cases that may occasionally arise, for the condemna- 
tion of property to the use of a railroad or other corporation ; 
especially if it should become as often it would become, ad- 
visable that the jury be taken to the premises to view them. 

The objections made on behalf of appellant, to the proceed- 
ings in the probate court, are not well founded. And this 
court does not usually consider any other questions than 
those passed upon by the court below, and presented by 
counsel for our determination. 

The decree of the probate court is affirmed. 


Ketchum and wife, Administrators v. 
Creagh, e¢ al. 


Bill to enforce Vendor’s Lien. 


1. Title to land of decedent; when divested out of heirs—The title to land 
sold, on credit, under order of the probate court for distribution, is not di- 
vested out of the heir until a conveyance is executed under order of the 
court, after ascertaining that the entire purchase money has been paid. 

2. Same.—Until full payment, the statutes require the retention of the 
title as security for the purchase money. The personal security required, is 
merely cumulative; it may fail, or all legal ped ponents remedy for its en- 
forcement may be barred, without in any manner affecting the security af- 
forded by the retention of the title. 

3. Purchaser at sale ; what title takes.—The purchaser at such a sale takes 
but an inchoate equity, which on full payment of the purchase money ripens 
into a perfect equity, entitling him to a conveyance under order of the court, 
or a resort to equity to divest the title of the heirs. 

4. Same.—Until the execution of the conveyance, the purchaser having 
only an equity can transfer an equity only. His assignee or alienee pur- 
chases, at his peril, subordinate to the legal title, charged with full no- 
tice of it, and burthened with every charge resting on his assignor. 
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5. Same; what will not defeat vendor’s lien.—Alienees or sub-alienees 
of a purchaser, who has not paid the entire purchase money, cannot defeat 
the right of the administrator to subject the land, in their hands, because 
the administrator failed to coerce payment out of the purchaser, when it 
could have been done by diligent pursuit of legal remedies. 

6. Cross-bill; when necessary.—As a general rule a defendant in chancer 
can obtain no other relief on his answer, than the dismissal of the bill. If 
he have any other relief to seek, touching the matters in the original bill 
and necessary to its complete determination, he must come in by cross-bill. 

7. Cross assignments of error ; when disregarded.—Cross assignments of 
error not made in accordance with the rules, will be disregarded. 


APPEAL from Chancery Court of Wilcox. 

Heard before Hon. CHARLES TURNER. 

Appellants, Ketchum and wife, filed their bill on the 10th 
day of June 1868, as administrators de bonis non of A. M. 
Creagh, dec’d., and as individuals, against appellees, to sub- 
ject certain lands formerly belonging to A. M. Creagh to the 
payment of the purchase money. 

A. M. Creagh died intestate in the year 1854, and his widow 
Willie S., anda son, M. W. Creagh, were appointed adminis- 
trator and administratrix, and duly qualified as such in the 
same year. On their petition the probate court ordered a 
sale of land for distribution among the heirs, and at a sale 
made under this order on the 18th day of December 1857, 
John W. Creagh, another son, became the purchaser, giving 
notes atone and two years, with approved security for the 
purchase money. The sale having been duly reported to 
and confirmed by the probate court, possession was given 
the purchaser, but no title was ordered to be executed and 
none has been executed since. The purchaser paid the 
first note at maturity, but failed to pay the second in full, al- 
though large payments were made upon it. In 1860, Creagh 
sold a portion of the land to one Benjamin Glover and exe- 
cuted a conveyance to him. Glover in 1867 sold portions of 
the land to A. L. Morgan and Nathaniel Glover. John 
Creagh exchanged or sold the balance of the land, purchased 
at the sale in 1857, to M. W. Creagh, who in turn sold it to 
one J. D. Richards, taking a mortgage on them to secure the 
purchase money, and this mortgage he afterwards assigned to 
England and Brooks. 

Before the filing of the bill, Mrs. Willie S. Creagh, widow 
of the intestate, intermarried with appellant Ketchum, who 
was appointed administrator de bonis non, in place of her 
co-administrator who had resigned, and the two had settled 
with two of the distributees of the estate, and owned their 
shares as individuals. 

At the filing of the bill one of the sureties on the pur- 
chase money notes was dead, and Creagh and the other surety 
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were insolvent. Creagh and the various sub-purchasers were 
made defendants to the bill, which prayed a reference to as- 
certain the amount due upon the purchase money and a sale 
of the lands to pay it. 

The defence interposed by the defendants was that they 
were bona fide purchasers, without notice of the unpaid pur- 
chase money, &c., and that the entire purchase money had 
in fact been paid by John W. Creagh. 

From the evidence, which is voluminous, it appears that 
Creagh told Glover and others that he had paid the entire 
purchase money. It is also shown that the complainants 
knew of Glover’s sale to the other defendants, and gave no 
notice of the lien or made any efforts to have the purchase 
money applied to the extinguishment of the amount due on 
the note held by them. One of the complainants testified, 
that when John W. Creagh left the county several years after 
the sale, he carried with him $100,000 in money, but no ef- 
fort was then made to compel payment out of him. Creagh 
claimed that he had paid what was due upon the note, by 
leaving his distributive share of the estate in the hands of 
the administrators, but the testimony showed that his dis- 
tributive share had been exhausted in paying the first note. 

The chancellor (Hon. A. W. Dillard) held that although 
the distributees could not lose their right, on account of the 
failure of the administrators to enforce the lien for the pur- 
chase money, yet the administrators, so far as they were indi- 
vidually concerned, should not have any aid from a court of 
equity ; that as they had stood supinely by for years, and al- 
lowed sub-purchasers to pay over the purchase money to 
Creagh without giving them any notice, it was equitable 
that loss should fall on them, and he therefore decreed that 
the distributive shares of the two distributees, which were 
the individual property of the administrators, as well as 
John W. Creagh’s share, should be deemed a credit upon the 
note, as if paid by said Creagh, and that the balance re- 
maining unpaid constituted a lien for which the land might 
be sold, when the proper amount was ascertained. Upon the 
coming in of the report of the register made upon this basis, 
the chancellor (Hon. Charles Turner,) confirmed it and de- 
creed a sale. This decree is now assigned as error. Refer- 
ence is made in the opinion to cross assignments of error ; 
but they do not appear upon the bound transcript which has 
come into the reporter’s hands. 


CocuraNn & Dawson, for appellant. 


S. J. Cuwmine & J. Y. KILPATRICK, contra. 
You. Lm. 
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BRICKELL, C. J.—The bill was filed by the appellants, 
to enforce a lien for the purchase money on lands sold by 
them in their representative capacity, under a decree of the 
court of probate. The statutes authorizing such sales re- 
quire that if tle purchase money is payable in the future, the 
purchaser shall give bonds or notes for it, with two sufficient 
sureties. R.C. $2228. Though such security is given, the 
title can not pass until the purchase money is paid—the fact 
of payment made known to the court, and a conveyance or- 
dered. R.C. §$§ 2096 and 2228. Until a conveyance is ex- 
ecuted under a decree of the court of probate, the title re- 
mains in the heir, who may maintain ejectment against the 

urchaser, or any one entering under him. Lightfoot v. Lewis, 

1 Ala. 475; Wallace v. Hall, 19 Ala. 367. As to the pur- 
chaser, the decree of sale is interlocutory, until a conveyance 

of title is decreed. The plain purpose of the statutes, is, 

that the title shall not pass until the purchase money is paid. 

It remains, capable of assertion, a security for the purchase 

money, independent of, and distinct from the personal se-. 
curity required of the purchaser. The personal security, is 

merely cumulative, in addition to the security afforded by 

the retention of the title. It may fail, or all legal or equit- 

able remedy for its enforcement as a personal liability, may 

be barred, but the title, and the security its retention affords, 

will not be impaired thereby. The purchaser takes but an 
inchoate equity, ripening into a perfect equity on the pay- 

ment of the purchase money. Having paid the purchase 

money, he may under the statute on application to the court 
of probate, obtain a conveyance, or, he may resort to a court 
of equity, to compel a divestiture of the title, which has de- 

scended to the heirs. 

The purchaser having only an equity, if he assigns, or 
aliens, can transfer an equity only. The assignee, or alienee, 
taking a mere equity, purchases at his peril, subordinate to 
the legal title, charged with full notice of it, and is bur- 
dened with every charge resting on his alienor or assignor. 
Shiras v. Craig, 7 Cranch. 34; Vatlier v. Hyde, 7 Pet. 271; 
Boone v. Chiles, 10 Pet. 211. It is well settled that a pur- 
chaser of a legal estate, who can not make out a title but by 
a deed, leading him to another fact, whether by description of 
the parties, recital or otherwise, will be deemed cognizant 
thereof; for it is crassa negligentia, that he does not inquire 
after it. 2 Sugden on Ven. 778; Witter v. Dudley, 42 Ala. 
616 ; Johnson v. Thweatt, 18 Ala. 741. On the same prin- 
ciple, the purchaser of an equity, cannot be heard to deny 
notice of the legal title. The state of his vendor’s title puts 
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him on inquiry as to the legal title, and the extent to which 
the equity he acquires is burdened with it. He cannot claim 
any other or greater right than his vendor had—he must be 
content to stand in his shoes. The rule is, that a purchaser 
with notice is bound to the same extent, and in the same 
manner, as the person of whom he purchased. 2 Sug. on 
Ven. 749. 

It is difficult under the facts of this case, to believe those 
claiming as alienees of the vendee, at the sale made by the 
appellants, had not full notice of the state of the title—of 
the fact, that the purchase money had not been fully paid. 
The fact was so easily ascertained—the want of pretence 
that the vendee asserted any other title, than that which he 
derived from his purchase of appellants—the absence of any 
evidence, or inquiry for evidence, that his purchase had been 
completed by the payment of the purchase money, seem to 
us inconceivable with any supposition that those claiming 
under him had not full knowledge of the state of his title, 
and did not rely on his removing the incumbrance created 
by the unpaid purchase money. If they were ignorant, their 
ignorance was gross negligence, and they must bear the con- 
sequences of it. They were not, as the chancellor seems to 
have supposed, entitled to any notice from the appellants of 
the fact that the purchase money was unpaid, and that for its 
payment a lien on the lands was claimed. The law charged 
them with as full notice of these facts, as any the appellants 
could have given them. Nor is it material that the appel- 
lants could by a diligent pursuit of legal remedies, have ob- 
tained satisfaction of the purchase money from their vendee. 
They were under no obligation to the alienees, or those 
claiming under the vendee, to pursue such remedies. They 
had a right to rely on the security the retention of the title 
afforded. As well might the vendee himself claim the title, 
because by the passiveness of his vendor, until the lapse of 
time barred all remedy at law for the recovery of the pur- 
chase money, as for his alienees, who stand in his shoes, to 
claim any priority over the vendor, because neglecting legal 
remedies, he chooses to rely on the lien the law gives him. 
The alienees if not acquiesing in this neglect to pursue legal 
remedies for the purchase money, could have paid it, and en- 
titled themselves to such remedies, which they could have 
prosecuted with all the diligence allowed by law. 

As a general rule, a defendant by answer can pray nothing 
but to be dismissed by the court. If he has any relief to 
pray, or discovery to seek, he must do so by a bill of his 
own. If it touches the same matter, as that embraced in the 
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original bill, and is necessary to procure a complete deter- 
mination of such matter, then a cross bill is his remedy. 
Cummings v. Gill, 6 Ala. 562; Goodwyn v. MeGehee, 15 
Ala. 232; Gallagher v. Witherington, 29 Ala. 420. If John 
W. Creagh, as an heir at law, was entitled to a distributive 
share of the money sought to be recovered by the appellants, 
his alienees would be entitled to set off such share against 
the appellants. This relief could be obtained. only on cross 
bill, and none has been filed. The clear preponderance of 
the evidence in the record, is, that he is not entitled to such 
share—that it was fully accounted for to him, when he made 
payment of the first note due for the purchase money of the 
lands. 

The appellants are entitled to a lien on the lands for the en- 
tire balance due on the note of John W. Creagh, described 
in the pleadings, and the chancellor erred in not so decreeing. 

Cross assignments of error by some of the appellees, ap- 
pear on file. They do not seem to have been filed in accor- 
dance with the rule, and we cannot consider them. 

The decree is reversed, and the cause remanded, to be pro- 
ceeded with in conformity to this opinion. 


Noble & Brother e¢ al. v. Hallonquist 
et al. 


Bill of Review. 


1. Billof Review ; when cannot be maintained.—Where the complainant 
sought to have a resulting trust declared in lands, to the extent of her 
moneys used by the husband in taking up his purchase money netes, and to 
be subrogated to rights under the mortgage given to secure the notes, and 
prayed also for general relief, and the chancellor decreed that she was enti- 
tled either to a personal decree against the respondents, for her money thus 
used, or to regard the payment as an equitable transfer of the notes in trust 
for her, and “she having elected to take the latter,’’ the decree grants her 
appropriate relief accordingly, and she does not appeal—she cannot after- 
wards maintain a bill of review for error apparent on the face of the decree, 
on the ground that the chancellor should have offered an election either to 
take a personal decree against the respondents, or to have the land sold and 
a decree against the respondents for the deficit, it the land did not yield 
enough to pay her claim. 


APPEAL from Chancery Court of Montgomery. 

Heard before Hon. ADAM C. FELDER. 

The appellee, by next friend, on the 28th of September, 
1872, filed her bill of review to correct an error apparent in 
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the original suit, hereinafter referred to, between herself 
und the appellants, Noble & Brother, and others. 

The case made by the original bill was as follows: Com- 
plainant, at and prior to the 9th day of October, 1865, was a 
married woman, having a statutory separate estate, consisting 
of a legacy given her by the will of Henry Lucas, deceased. 
Her husband afterwards bought a plantation on a credit, in 
her name, from one Gunter, : and complainant and her hus- 
band mortgaged the lands, and assigned her legacy in the 
hands of the executor, Freeny, to secure the notes. Gunter 
transferred all of the notes, except one, to the appellants, 
Noble & Brother, who collected the legacy from the executor, 
and with the money thus obtained paid two of the purchase 
money notes, and turned them over to complainant’s hus- 
band. A third note for $5,508.65, held by Noble & Brother, 
not having been paid, they were about to sell, under the 
power given in the mortgage, when complainant filed her 
original bill to enjoin the sale, &c. The material portions 
of the original bill and decree, as shown by the bill of 
review were as follows: It is alleged, “That by virtue 
of the payment of complainant’s said legacy to said No- 
ble & Brother, and the delivery by said Noble & Brother to 
her said husband of said promissory notes, a trust resulted 
in tavor of oratrix to the extent of said promissory notes 
so delivered, or the amount of the legacy so paid, and that 
the same was a charge upon the lands so bought, and that 
the equity of oratrix is superior to that of said Noble & 
Brother to have the lands subjected to the payment of said 
note for $5,508.65 retained by them as aforementioned ; that 
said husband had never accounted to oratrix for said legacy, 
nor paid to her, nor for her use, in any way, said promissory 
notes, delivered to him by said Noble & Brother, and that 
said notes so delivered to him were still due. * * * * 
That said husband of oratrix was insolvent, and the only se- 
curity oratrix had for the payment of the amount due her 
by virtue of said resulting trust, was the security afforded 
by the mortgage aforementioned, and said lands were not of 
sufficient value to satisfy the note held by Noble & Brother, 
and the said two notes belonging to oratrix by virtue of said 
trust.” 

The prayer for relief in the original bill was a follows: 
“That your Honor would on final hearing, decree that there 
was a resulting trust in favor of oratrix to the amount of 
said notes delivered as aforesaid to oratrix’s husband, on ac- 
count of the payment of her said legacy to said Noble & 
Brother, and that said trust was a charge upon said lands, 
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and that your Honor would cause an account to be taken be- 
fore the register, ascertaining the amount due oratrix, and 
other persons holding the outstanding promissory notes, and 
that your Honor would settle the equities of the several 
holders of said notes, which are a charge on said lands, and 
order a foreclosure of said mortgage and sale of said lands 
for the payment of oratrix, and other holders of said notes, 
in the order and amount determined by your Honor, and 
that your Honor grant her such other or further relief in the 
premises as should seem meet and proper.” 

On the 24th day of May, 1870, the chancellor rendered a 
decree in the original cause, wherein he held, that the mort- 
gage and promissory notes did not bind the separate estate of 
complainant, although valid as to her husband; that the 
complainant was entitled to the sum of $10,500, the 
amount of the legacy, as her statutory separate estate, that 
the payment of this sum in discharge of the notes of 
her husband, given tor said plantation and secured by 
said mortgage, either entitles her to look to said Noble 
& Brother, for said sum and interest thereon, and to have a 
personal decree against them for payment of the same, or to 
regard said payment as an equitable transfer, by said Noble 
& Brother of so much of said notes given for said planta- 
tion to her husband, in trust for her, and she having elected 
to take the latter, it is deemed that Caroliza C. Hallonquist 
is the equitable owner of so much of said notes as was paid 
by said Freeny to said Noble & Brother, and that she has a 
priority over Noble & Brother as to any unpaid balance due 
to them upon the note still held by them.” 

The bill of review insists that this decree is erroneous ; 
that there is nothing in the record showing that complain- 
ant made the election referred to; that she was entitled to 
take a personal decree against Noble & Brother for the 
amount of her claim, or to have the land sold in payment of 
the claim and to have a personal decree against Noble & 
Brother for the balance; that these errors and imperfections 
appear in the body of the decree, wherefore she prays “that 
said decree be reviewed, reversed, and set aside, as to the 
matters aforesaid, and that your Honor would order and de- 
cree, that if the proceeds of the sale of said lands should be 
insufficient to pay the demand of your oratrix, principal and 
interest, after the application of the same as directed in said 
decree, then the said Noble & Brother shall pay to your ora- 
trix such balance due her as aforesaid,” &e. 

The respondents, Noble & Brother, demurred to the bill 
on the following, among other grounds: 
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Ist. That the bill of review filed for error apparent, shows 
that more than two years had elapsed since the rendition of 
the decree sought to be reviewed. 

2d. That the error complained of can be corrected only 
on appeal; the complaint being not that the decree is erro- 
neous as far as it goes, but that it is defective in not going 
far enough. 

3d. That the election by the complainant is a fact ascer- 
tained by the chancellor and recited on the record, and that 
complainant on a bill of review, cannot controvert this fact, 
and the chancellor cannot look beyond the decree, in which 
it is recited as an ascertained fact. 

4th. That the errors on which the bill of review is founded 
consists in the fact that complainant was not granted relief 
in the original decree, which, if granted, would have been 
inconsistent with the case made by the original bill, and the 
relief therein prayed. 

5th. That the “error apparent” is a mere alleged defect 
in the decree, that further relief could or might have been 
granted, but which the chancellor did not deem proper to 
grant. 

The demurrer was overruled, whereupon the respondents 
asked leave to file an answer, which the court refused, be- 
cause it did not allege that the matters stated in the bill of 
review, in relation to the proceedings and decree in the orig- 
inal suit, ‘“‘were incorrect, or made omissions of some ma- 
terial thing therein, and did not impeach the same for fraud.” 

Duncan, holder of a note, which was established by the 
original decree, and which is not assailed by the bill of re- 
view, answered admitting the statement of facts contained 
in the bill of review, submitting to the judgment of the court 
as to the law arising thereon, and a decree pro confesso was 
taken against complainant’s husband. 

The chancellor being of opinion that there was an error 
of law apparent on the face of the decree rendered, in the 
particulars sought to be corrected by the bill of review, ren- 
dered a decree granting relief accordingly, and hence this ap- 
peal. 


STONE & CLOPTON, for appellants. 

ELMORE & GUNTER, contra. 

BRICKELL, C. J.—In MceDougald v. Dougherty, 39 
Ala. 409, the doctrine in reference to bills of review was 


carefully and thoroughly considered, and we are disinclined 
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to unsettle any principle therein declared. The present re- 
cord presents the inquiry, what constitutes an error in a de- 
eree enrolled, which will justify and uphold a bill of re- 
viewed ? 

In the case of Perry v. Philips, Lord Eldon said: ‘The 
cases of error apparent found in the books, are of this sort; 
an infant not having a day to show cause, &c.; not merely an 
erroneous judgment.” 

In O’Brien v. Connor, 2 Ball & Beatty, 154, the original 
bill had been filed to foreclose a mortgage. The final de- 
cree had been enrolled. The mortgagor having died his de- 
visees were not made parties. It was contended on bill of 
review that this was error apparent ; that the devisees ought 
to have been brought into court, that they might be decreed 
to make contribution towards the extinguishment of the 
mortgage. The bill of review was filed by the defendant in 
the original suit. Lord Chancellor Manners said: ‘‘When 
it is considered how many opportunities the defendant had 
of making this objection, and of drawing the attention of 
the court to it, this present bill appears to be a most extra- 
ordinary one. I do not think that the grounds he states can 
be the proper subject of a bill of review.” 

In Haig v. Homan, 8 Clark & Fin. 320, it was sought by 
bill of review to obtain relief which had not been specially 
claimed in the pleadings in the original cause. The opinion 
in the House of Lords was pronounted by Lord Chancellor 
Cottenham.. He said: “If it be intended to allege that the 
decree ought to have contained a direction in that event for 
the repayment of the rents received, I think it clear there 
was no case upon the pleadings for any such direction, and, 
therefore, there was no such error apparent.” 

In the case of Trulock v. Robey, 15, Sim. 265, a mortgage 
interest had been assigned by the mortgagee to Robey, 
senior, who entered into possession, received the rents and 
profits for several years, and then died. Robey, the younger, 
then took possession as devisee, and enjcyed the rents and 
profits for many years. See report of same case, 12 Sim. 
402. 

The original bill was filed by the heirs of the mortgagor 
against Robey, the younger, to have an account of the rents, 
and to redeem the mortgaged premises. The personal rep- 
resentative of Robey, senior, was not made a party to the 
suit to redeem. 

The bill charged that Robey, the elder, “entered into pos- 
session thereof and into the possession of the rents and 
profits thereof; and that he continued in such possession un- 
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til his death; that he made his will, * * and thereby 
devised, &c., to the defendant, * * * and on his death 
the defendant entered into possession of the mortgaged tene- 
ments, and had ever since been in possesssion thereof, and 
in receipt of the rents and profits thereof; * * and by 
means thereof, the whole or almost the whole of what was 
due on the mortgage, had been satisfied and discharged, and 
that the plaintiff was entitled to have an account taken of 
the rents and profits received by the defendant,” &e. 

The bill prayed specially “for an account of the rents and 
profits of the mortgaged tenements, which had been received 
by the defendant, or by any other person by his order or for 
his use, or which, without his wilful neglect or default, 
might have been received.” 

It is also stated by the vice-chancellor in his decree that 
the bill contained a prayer for general relief. 

In the decree, the vice-chancellor directed the master to 
take an account of the rents and profits of the mortgage ten- 
ements received by the defendant, or by any other person or 
persons by his order, or for his use, or which, w ithout his 
wilful fault or neglect, might have been received. 

In taking the account, the master declined to inquire 0/, 
or report on the matter of rents and profits received by Ro- 
bey, the elder, on the ground that,he had not been directed 
in the decree to do so. There was an exception to the re- 
port of the master on tliis account; the exception was over- 
ruled by the vice-chancellor, and on appeal te the Lord 
Chancellor, the ruling of the vice-chancellor was affirmed. 

It may not be out of place to remark that inasmuch as 
Robey, the younger, was in possession only as devisee of 
Robey, the elder, any payment made to the ‘elder Robey, or 
rents received by him in his life time, were proper credits in 
taking account of the amount due on the mortgage ; and this 
without making his personal representative a party. 

Robey, the younger, stood in privity of estate with Ro- 
bey, the elder; and succeeded to such interest only as the 
elder Robey enjoyed at the time of his death. 

A bill of review was then filed for error apparent. The 
error complained of was the omission of the master to re- 
port the rents and income received by Robey, the elder. The 
vice-chancellor said: ‘No one can dispute that the plaintiff 
was entitled to an account of the rents received by Robey, 
the father, under whom the defendant claims. But the plain- 
tiff stated in her bill that Robey, the father, had been in pos- 
session, and in receipt of the rents of the mortgaged tene- 
ments, and yet she asked only for an account of the rents re- 
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ceived by the defendant. How can a plaintiff say that a de- 
eree which gives him all that he asked, is erroneous? When 
a plaintiff expressly stints his relief, is he at liberty to say 
afterwards that there is error in the decree? Does not the 
maxim expressio unius est exclusio alterius apply in such a 
case ? 

Counsel, in reply to this, said: “It might have been more 
correct, but it was not necessary for the plaintiff to ask, spe- 
cifically, for an account of the rents received by Robey, the 
father, for he might have obtained it under the prayer for 
general relief.” 

The vice-chancellor sustained a demurrer to the bill of re- 
view. 

From this decree an appeal to the Lord Chancellor was 
taken, who affirmed the decree of the vice-chancellor, re- 
marking, “that the plaintiff either did not ask at the hearing 
of the original cause for an account of the rents received by 
Robey, the elder, or, she did ask for it and was refused ; that 
if she did not ask for it, she had no right to complain; and 
if she did ask for it, and was refused, the filing of a bill of re- 
view was not the proper course to get the decree set right.” 

The purpose of the bill of review in the present case, is 
to obtain larger relief than was obtained in the original 
cause. The decree, hereafter stated, shows the measure of 
relief which the chancellor did grant. 

All that is said in the original bill and original decree, as 
shown by the bill of review, bearing on this question, is as 
follows: ‘And that by virtue of the payment of her said 
legacy to said Noble & Brother, and the delivery by said 
Noble & Brother to her said husband of said promissory 
notes, a trust resulted in favor of oratrix to the extent of 
said promissory notes so delivered, or the amount of the leg- 
acy so paid, and that the same was a charge upon the lands 
so bought, and that the equity of oratrix is superior to that 
of said Noble & Brother to have the lands subjected to the 
payment of said note for $5,508.65, retained by them as 
aforementioned. That said husband had never accounted 
to oratrix for said legacy, nor paid to her, nor for her use in 
any way said promissory notes delivered to him by said No- 
ble & Brother, and that said notes so delivered to him were 
stilldue. * * That said husband of oratrix was insol- 
vent, and the only security oratrix had for the payment of 
the amount due her by virtue of said resulting trust, was the 
security afforded by the mortgage aforementioned, and that 
said lands were not of sufficient value to satisfy the note held 
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by Noble & Brother, and the said two notes belonging to 
oratrix by virtue of anid trust.” 

The prayer for relief is as follows: ‘That your Honor 
would, on final hearing, decree that there was a resultin 
trust in favor of oratrix to the amount of said notes deliy- 
ered as aforesaid to oratrix’s husband, on account of the pay- 
ment of her said legacy to said Noble & Brother, and that 
said trust was a charge upon said lands, and that your Hon- 
or would cause an account to be taken before the register, 
ascertaining the amount due oratrix, and the other persons 
holding the outstanding said promissory notes. And that 
your Honor would settle the equities of the several holders 
of said notes which are a charge upon said lands, and order 
a foreclosure of said mortgage, and a sale of said lands for the 
payment of oratrix, and the other holders of said notes, in 
the order and amount determined by your Honor; and that 
your Honor grant her such other or further relief in the 
premises as should seem meet and proper. 

In the decree pronounced on the original bill, the chan- 
cellor took a step beyond the purpose of the bill, as shown 

above in its averments and prayer, and declared : ‘That the 
payment of this sum in discharge of notes of her husband 
given for said plantation, and secured by said motgage, 
either entitles her to look to said Noble & Brother for said 
sum and interest thereon, and to have a personal decree 
against them for the same, or to regard said payment as an 
equitable tsansfer by said Noble & Brother of so much of 
said notes given for said plantation, to her husband in trust 
for her; and she having elected to take the latter, it is 
deemed that Caroliza C. Hallonquist is the equitable owner 
of so much of said notes, as was paid by said Freeny to said 
Noble & Brother, and that she has a priority over Noble & 
Brother, as to any unpaid balance due to them upon the note 
still held by them.” 

In this bill of review it is now complained that, in the 
decree above, the chancellor should have offered complainant 
an election, either to take a personal decree against Noble 
& Brother for the amount of her claim, or, to have the land 
sold in payment of her claim, with a personal decree against 
them for any balance the land failed to yield. 

The complainant on the original hearing, either asked this 
specific relief, and it was refused her, or she did not ask it, 
but accepted and was satisfied with the relief granted her by 
the decree pronounced. If she then asked it, and it was re- 
fused, her remedy for the error, if it be error, was by ap- 
peal. The error then would lie merely in the judgment, and 
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would not be the error apparent on the face of the decree, 
which supports a bill of review. P. & M. Bank v. Dundas, 
10 Ala. 667; Caller v. Shields, 2 Stew. & Port. 417. Ifshe 
did not then ask this relief, but accepted and was satisfied 
with the relief granted, it is too late for her now to com- 


lain. 

: We have considered this case as if the original bill pre- 
sented a case for equitable relief, and that on the original 
hearing, the complainant could have obtained the relief 
sought by the bill of review. We are not committed to 
either proposition, and must be understood only as deciding 
that the bill of review cannot be supported in any aspect, in 
which we have been able to consider it. The decree is re- 
versed, and a decree must be here rendered dismissing the 
bill of review, at the costs of the next friend of the appellee, 
in this court, and in the court below. 


Meyer, Trustee, e¢ a/. v. Johnston and 
Stewart, Trustees. 


Bill in Equity to foreclose Mortgages. 


1. Pendency of suit in Federal Court; when not bar to suit in State 
Court.—A trustee of a first mortgage, upon a portion of a railroad, cannot 
lead the pendency of suit by him for foreclosure in the United States court, 
in bar of a foreclosure suit in a State court against him and others, by trus- 
tees of a subsequent mortgage, covering the entire property of the com- 
pany, including that mortgaged to him—especially when on account of their 
citizenship, his bill in the United States court was dismissed as to the com- 
plainants in the State court. 


In the’ year 1848, this State chartered the Alabama and Tennessee River 
Railroad Company to build a road from ihe Alabama River at Selma, to a 
convenient point on the Tennessee and Coosa Railroad, a road expected to 
be built by a corporation chartered for that purpose. The Alabama and 
Tennessee River Railroad Company, following the route authorized by its 
charter, constructed some 135 miles of road from Selma to Blue Mountain, 
and did some work beyond that point in the general direction authorized by 
its charter. 

In the year 1866, (no such road as the Tennessee and Coosa Railroad hav- 
ing been constructed) the Alabama and Tennessee River Railroad Com- 
pany was authorized to extend its road from Blue Mountain to ‘‘such point 
on the Georgia State line as the company might select.’’ By this act the 
company was authorized also to unite and consolidate its road, stock and 
franchises with those of any other company in or out of the State, or to pur- 
chase the stock, property and franchise of any other company in or out of 
the State with which it might become united. The Alabama and Tennessee 
River Railroad Company was by this same act, authorized to change its 
name, and to continue to exist under the new name ‘‘with all nights, liabili- 
ties and obligations as under the present name;’’ the act expressly declaring 
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that nothing contained in it should release the company from any legal or 
equitable obligation whatever. 

At and prior to this time there existed two railroad corporations, chartered 
by the State of Georgia, to build a road from Dalton, Ga., or some other 
point in the western part of that State ‘‘to or towards the Alabama line.” 
and these corporations were also authorized to unite and consolidate their 
stock, railroads and franchises with those of any railroad of that or any 
adjacent State. Neither of the Georgia corporations had built any railroad, 
or owned any property except their franchises. In August, 1866, an agree- 
ment was entered into by the three companies, “with a view to complete and 
own and use a continuous line of railroad from Selma by way of Rome to 
Dalton, under the authority and control of one set of officers,” and in con- 
tinuation of the 135 miles already built. he agreement recited that all the 
companies were united and consolidated together, with the rights, powers 
and franchises which belonged to either one or all of them, and the property 
of each was vested in the consolidated company. Stock-holders in each of 
the companies were to be entitled to the same amount of stock in the con- 
solidated company; the stock-holders in the Georgia company owing sub- 
Scriptions to be allowed to pay up, or abandon their subscriptions, and retire 
as they preferred. The officers of the Alabama and Tennessee River Rail- 
road Company were to exercise all control and power over the property of 
all the companies, and to contract debts for which the property of all the 
companies was to be bound, and that was to be the acting and controlling 
company, under its charter and name, until a new name should be given to 
said consolidated company, and the organization of the Georgia companies 
was to be kept up only for the purpose of preserving, and enabling the Ala- 
bama company to exercise the franchises, thereby consolidated with those 
of the latter company, until the agreement should be confirmed. ; 

Afterwardsthe States of Georgia and Alabama by separate legislative acts 
ratified the agreement for.the consolidation of the Georgia companies with 
the Alabama and Tennessee River Railroad Company, and authorized the 
consolidated company to adopt the name of the Selma, Rome and Dalton 
Railroad Company, and to adopt as its charter the charter of the Alabama 
and Tennessee River Railroad Company, ‘as now existing with all amend- 
ments.” After this, the consolidated company assumed a contract which 
the Alabama and Tennessee River Railroad Company had made for the 
building of the road from Blue Mountain to Dalton, and under this contract 
the road was completed to Dalton. 

Held, 

2. The Georgia companies were dissolved by the consolidation and ap- 
proval thereof by the legislatures of (reorgia and Alabama, and their fran- 
chises were transferred to the Alabama and Tennessee River Railroad Com- 

any. 

7 3. The organization of the Alabama and Tennessee River Raifroad Com- 
pany continued with its powers unimpaired and its charter unaltered, save 
that authority from the State of Georgia had been given it to build the road 
from the State line to Dalton by way of Rome, the legislative acts of both 
States conferring power on it for that purpose, under a new and more ap- 
propriate name. 

4. The Selma, Rome and Dalton Railroad Company, which finished the 
road from Blue Mountain to Dalton, Ga., must be regarded as the same en- 
tity or body poliitic which under the name of the Alabama and Tennessee 
River Railroad Company, built the road from Selma to Blue Mountain, and 
held liable accordingly for the legal and equitable obligations of the Ala- 
bama and Tennessee River Railroad Company. 


In the original charter incorporating the Alabama and Tennessee River 
Railroad Company, the directors consisted of nine persons including the 
President, and it is provided that “the president and directors or a majority 
of them,’’ may borrow money and pledge the property of the company, &c. 
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By an amendment, passed February, 1852, it was enacted that two additional 
directors may be elected, so as to make eleven directors including the presi- 
dent, instead of nine including the president, as authorized by the original 
charter, the new directors to be elected in the manner provided by the old 
charter, the eleven directors including the president, to be thus elected, to 
be subject to all the restrictions and to have all the powers and rights ap- 
plying to the board elected under the old charter * * * provided that 
six directors, including the president, shall constitute a quorum to do all 
business.” Held: 

5. The charter and amendment being in pari materia must be construed 
together, and that the evident purpose of the legislature in using the words 
“including the president,’ to designate what should constitute a quorum, 
was to indicate that the president, when present, should be considered as 
one of the six directors essential to form a quorum, and not to make him an 
integral part of the corporation, without whose presence all the other direc- 
tors could not constitute a quorum to do any business. 

6. A trust deed to secure a loan prepared and executed in accordance with 
instructions of a meeting of six or more directors, from which the president 
was absent, is the valid deed of the corporation. 


The Alabama and Tennessee River Railroad Company, on July 1st, 
1852, executed a deed of trust to secure a series of bonds it was about to 
issue. After referring to the original charter, and the amendatory act of 
February, 1852, the deed recites that the company was engaged in construct- 
ing a railroad in the State of Alabama, on the route mentioned in the char- 
ter through certain named counties, “in the direction of the Tennessee 
river,” the route of which railroad has been duly surveyed and located,”’ 
&e. The words of the deed were very broad—it grants, conveys, sets over 
and transfers to the trustees and the survivor of them, the “railroad con- 
structed and to be constructed’’ [by the Alabama and Tennessee River Rail- 
road Company] as aforesaid, with all appurtenances thereof, including “all 
lands, fixtures, structures,” &c., * * * machinery, piers, igen 
franchises, privileges and rights, and all other property now owned and 
which may be hereafter owned by the railroad company,” together with tolls, 
incomes * * and avails from sale of bonds, &c. The deed contained 
ample covenants for further assurance. 

When this deed was executed the Alabama and Tennessee River Railroad 
Company was not authorised to accept a grant of lands from the United 
States, and an act passed previously in that year, amending the charter, em- 
powered the company ‘‘to acquire such quantity and parcels of lands as may 
be necessary for right of way, and for stations, depots, turn-outs,” and the 
like. The legislature in 1858 accepted lands granted by Congress in 1856 to 
the State for the use of the company, and by the act of 1858 confirmed and 
vested said grant in the company. Held: 

7. The title of the Alabama and Tennessee River Railroad Company to 
the lands granted, dates from 1858, and the lands held under this grant are 
not covered by the trust deed. When it was made the company had no 
power to accept such a grant, and the acquisition of the land granted by it 
was not in contemplation. 

8. A separate branch road connected with the Alabama and Tennessee 
River Railroad Company, known as the ‘‘Ashby branch,’’ which was con- 
structed under a special charter granted in 1863, by which other persons 
than the Alabama and Tennessee River Railroad Company might become 
stock-holders, did not pass by the trust deed of 1852. At that time the con- 
struction of but one main line was authorized or in contemplation, and it is 
only upon this the trust deed operates. 

9. Cars, locomotives and other rolling stock from time to time purchased 
or acquired by the company, either under its old or new name, as well as 
those in existence at the execution of the trust deed were embraced by it, 
subject, however, to any liens created thereon before or when they were ac- 
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10. Rolling stock, purchased by the receivers managing the railroad cor- 
poration, pending its sale by the court of chancery, is subject to the liens 
authorized by the court in the order for its purchase, and such liens cannot 
be superseded or lessened by the trust deed. 

11. The fact that a portion of the road, at the northern end, not built when 
the deed of trust was executed, was afterwards constructed, not on the route 
then surveyed and located, but on another route in the general direction au- 
thorized by the charter and amendments, did not deprive the holders of 
bonds secured by the trust deeds on the road to be constructed in Alabama, 
of the right to a first lien on it. 

12. A portion of the route on which the railroad had done some grading, 
but was afterwards abandoned for another route on which the road was built, 
did not pass by the trust deed, but reverted to the owners of the soil. 


13. Mortgage of road to be constructed; when takes effect—A mortgage 
of a railroad to be constructed and of its appurtenances to be acquired, by a 
company chartered to build it, is valid, al the several appurtenances and 
items of property mentioned, which the company had authority to acquire, 
as soon as they came into existence were covered by the mortgage. 

14. Franchise to exist as a corporation.—The franchise which a railroad 
company in this State transfers by its mortgage, is not its franchise to exist 
as a corporation, but only such of its franchises or privileges as will enable 
the grantee to have the same use and beneficial enjoyment of the property 
which the company itself had—especially is this the case when the charter 
merely authorizes the company to mortgage “its means, property and ef- 
fects,’’ without express mention of franchises. 

15. Same.—The franchise to exist as a corporation pertains to the stock- 
holders as such, and each one’s interest therein accompanies the transfer of 
his share of stock. By statute in this State, the purchasers of a railroad are 
enabled to constitute themselves into a body corporate, and have all the 
rights and franchises in respect to it the company was vested with. 

16. Prior mortgage ; lien of, by what not divested.—Neither the making 
ot necessary repairs upon a railroad, under a contract with the company giv- 
inga lien until paid for, nor payment therefor, in bonds secured by a subse- 
quent mortgage, give the trustees therein any “lien for repairs” against prior 
incumbrancers. 

17. Railroad, receiver of ; when should not be appointed.—The case ought 
to be one of urgency to justify a court in appointing a receiver to manage 
and operate the business of a railroad at all; and officers conducting such a 
business, to whom no fraud or fault is imputed, should not be displaced from 
the ad interim management, pending litigation, merely because the corpora- 
tion is insolvent. 

18. Same.—It might, instead, be sometimes more expedient to require the 
earnings of the road to be paid over to, and disbursed by a receiver appointed 
by the court, and to prevent by injunction the interference of others with the 
management, in the meantime. 

19. Same.—A court of chancery in this State has authority, without the 
aid of a statute, to take charge of, manage and operate a railroad, which is 
the subject of litigation, by its receivers, when such a cause is indispensable 
to secure the rights of creditors and others or to prevent a failure of justice. 

20. Railroad ; power of court over, when receiver has been appointed.— 
Where a court has been compelled to take possession by its receiver of a 
railroad, its whole power over it is confined to making necessary repairs and 
protecting the property. As from the nature of the property, it must be con- 
tinued in operation and sold as a going concern, to prevent serious injury 
and impairment in value, the court may continue the running of trains and 
the usual business of the road, with a view to its economical conservation ; 
and if the income is insufficient for that purpose, may provide the requisite 
means by creating charges upon the property. 

21. Leceiver’s certificates; when may be authorized.—A court of chancery 


Vou. um. 











ee 








We ass 





Ae IE RL AO In NE NEALE STEEN BR ee nena nani = 


1875. ] OF ALABAMA. 241 


{Meyer v. Johnston.] 


has power, after proper notice to, and hearing of interested parties to au- 
thorize the issue even of negotiable certificates of indebtedness creating a 
first lien, displacing other liens to that extent, on the property of a railroad 
which it is operating through its receiver, whenever it is necessary to raise 
money for the economical management and conservation of the property. 

22. Same; for what purpose can not be authorized.—A railroad company 
the fruits of whose labor and expenditures are about to be lost by the failure 
of its enterprise, can not, in order to raise money to complete it, create 
liens upon its property which will displace an older lien, and no prerogative 
of a court of equity, arms it with power to do so. 

23. Receiver’s certificates; what should be shown before authorizing.—The 
court should not authorize the issue of receiver's certificates of indebted- 
ness, unless a detailed statement is first made out specifying the items of the 
sum needed and the purposes to which it is to be applied, supported by clear 
proof of the correctness thereof and of the necessity for raising the money, 
and after proper notice to, and hearing, of the parties intemal. 

24. Same; can not be sold at discount.—The chancellor has no power to 
disregard the laws against usury, by authorizing a receiver to borrow money, 
by selling interest bearing receiver's certificates of indebtedness at less than 
their face value. 

25. First mortgagee; what security not entitled to.—Holders of bonds se- 
cured by deed of trust upon property, which together with other property, 
not included in the deed of trust, was afterwards mortgaged to secure a sub- 
sequent series of bonds, some of which were placed in the hands of a special 
trustee, ‘‘to be applied exclusively for tne purpose of discharging the prop- 
erty conveyed from prior liens,” are not entitled to have the fund for the pay- 
ment of their liens increased by means of the bonds in the hands of such 
trustee, it being the evident purpose of the deposit of the bonds, to put all the 
debts of the company upon an equal footing, and not to increase the security 
already existing for the payment of the first bonds. 

26. Rolling-stock, liens upon ; how affected by being placed on a mortgaged 
railroad.—Rolling stock is a chattel personal, not converted into realty by 
being put upon the railroad, and liens existing upon it when delivered to the 
railroad company will not thereby be displaced, so as to subject the property 
first to the operation of prior mortgages given by the railroad company upon 
its road and equipments. 

27. Mortgage creditors; of what can not complain.—Mortgage creditors 
can not complain of a decree requiring payment ot unsecured debts, due by 
the company before the filing of the bill, to connecting railroads for moneys 
it had collected, when their refusal, because of the failure to pay them, to 
continue business relations with the receiver, would have greatly diminished 
the receipts and injured the business of the road. 

28. Costs; rule as toin mortgage suits.—In general the mortgagee is en- 
titled to the payment of his costs before the subsequent mortgagees receive 
anything. If, however, the mortgagee commences or adopts a suit for the 
administration or sale of the mortgagor’s estate, the costs of the suit are the 
first charge, if the estate is insufficient; or if he set up an unfounded claim 
or unjust defence he may be deprived of his cost. 

29. Same.—The litigation being mainly between the first and third mort- 
gagees in respect to unfounded claims, made by each adversely to the other, 
the court, for the relief of second mortgagees whose lien was on a part only 
of the property, supposed to be insufficient to pay all, taxed costs and ex- 
= against the funds going to the litigating parties, one-half against 
each. 


APPEAL from Chancery Court of Dallas. 
Heard before Hon, CHARLES TURNER, 
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On the 19th day of March, 1873, James Boorman John- 
ston and John A. Stewart, as trustees, under a mortgage ex- 
ecuted to them on October Ist, 1867, by the Selma, Rome 
and Dalton Railroad Company, filed this bill, in behalf of 
themselves, and all other creditors of the company, against 
the Selma, Rome and Dalton Railroad Company; Uriel A, 
Murdock, special trustee under the deed of mortgage exe- 
cuted to complainants; Gazaway B. Lamar, as surviving 
trustee of a mortgage executed by the Alabama and Tennes- 
see River Railroad Company to said Lamar and W. R. Hal- 
lett; Hannah E. Reynolds, as administratrix of Walker 
Reynolds, deceased, and T. G. Barrett, as holders of bonds 
secured by a mortgage, made by the Alabama and Tennes- 
see River Railroad Company, on the 17th of January, 1855, 
to one Edwards, as trustee, who was then dead; W. H. Fel- 
lows, as trustee in a mortgage executed to him, on the 20th 
of July, 1865, by the same company on the lands donated to 
it by Congress ; Alfred Shorter as mortgagee in a deed exe- 
cuted by the Georgia and Alabama Railroad Company, on 
the property of that company; J. P. Wallace, as trustee, 
in a deed of trust executed to him by the Selma, Rome and 
Dalton Railroad Company, on the Ist of July, 1870, and 
“such other persons as may be made defendants.” After the 
bill was filed, various judgment creditors were permitted to 
intervene by petition, and filed answers asserting their re- 
spective claims. 

The bill alleges the insolvency of the defendant corpora- 
tion, its default in payment of interest ; that “it is necessary 
for the protection of the mortgaged property, and to pre- 
serve it from ruin and decay, as well as to prevent interrup- 
tion in the means of travel, and for the accommodation of 
the “public, that a receiver be appointed ;” and it prays 
for the appointment of a receiver; that conflicting liens be 
adjusted and priorities settled ; that the road and property 
be sold for their payment, and for general relief. 

It is shown by the bill that the Selma, Rome and Dalton 
Railroad Company is the owner of a railroad and its appur- 
tenances, completed, equipped and in operation, extending 
from Selma, in the State of Alabama, to Dalton, in the State 
of Georgia, a distance of two hundred and thirty-five miles ; 
of which, one hundred and seventy-two miles are in the 
State of Alabama, and the residue in the State of Georgia; 
and that the company is also the owner of rolling stock and 
other personal property, and of about four hundred thousand 
acres of land, granted to it by the Congress of the United 
States, on the 3d day of June, A. D., 1856. 
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The bill gives a history of the corporation, and of the con- 
solidation of the franchises of the Georgia and Alabama Rail- 
road Company, and the Dalton and Jacksonville Railroad 
Company, as hereinafter shown, with those of the Alabama 
and Tennessee River Railroad Company. 

It is alleged that the mortgage to Lamar and Hallett is 
claimed to be a first lien on the property of the company, 
but its validity is assailed on the ground that it was nota 
corporate act, because a legal quorum of the directory was 
not present when it was ordered to be executed, and that if 
valid it was never properly proved and recorded. This lat- 
ter objection does not seem to have been insisted on here, 
and was not discussed by the court; further reference to it 
is therefore omitted. 

The bill alleges that the railroad which the Alabama and 
Tennessee River Railroad Company was originally engaged 
in constructing, was a railroad from Selma to Gadsden, in 
the State of Alabama; that it completed the railroad from 
Selma to Blue Mountain, a distance of one hundred and 
thirty-five miles, and no further; that the road was broken 
up during the war, and was afterwards in a ruinous condi- 
tion, and unfit to be operated; that the company then own- 
ing it was insolvent, and unable either to repair or complete 
it; that in this condition of things the Selma, Rome and 
Dalton Railroad Company acquired and took charge of the 
road, its property and appurtenances, under the articles of 
consolidation and the acts relating thereto, issued its bonds 
secured by the mortgage to complainants, and with the means 
thus raised, repaired, and equipped the road from Selma to 
Blue Mountain, at an expense of about one million dollars; 
and changing the route and terminus of the road, as origi- 
nally projected, constructed and completed it from Blue 
Mountain, to Dalton, in the State of Georgia; that these re- 
pairs and improvements were made with the knowledge and 
consent of the prior mortgage bondholders. It claims on 
behalf of the holders of the bonds secured by the mortgage 
to complainants, a lien on the whole road, prior to all other 
liens, to the extent and value of such improvements and re- 

airs. 

It is averred in the bill that none of the mortgages execu- 
ted by the Alabama and Tennessee River Railroad Com- 
pany, include any portion of the railroad from Blue Moun- 
tain to Dalton, or any portion of the rolling stock furnished 
by the Selma, Rome and Dalton Railroad Company, and that 
none of them, except that in favor of Reynolds, include any 
part of the “public lands.” 
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It is alleged that a large portion of the public lands was 
forfeited by non compliance with the terms of the original 
grant, but that afterwards, by an act of Congress, approved 
May 23, 1872, the grant was renewed and confirmed to the 
State of Alabama, for the use and benefit of the Selma, Rome 
and Dalton Railroad Company. 

Lamar, after publication as to him, answered on the 4th 
of August, 1873. He protested against the court’s taking ju- 
risdiction, and set up in bar of this suit, a suit in which he 
joined as complainant, to foreclose the mortgage made to him, 
brought by Amy and Moran, against the Selma, Rome and 
Dalton Railroad Company and others, in the district court 
of the United States for the Middle District of Alabama 
(which then had circuit court powers) on the 3d day of De- 
cember, 1872. 

Amy and Moran were citizens of New York, and holders 
of a number of bonds secured by the deed of trust to La- 
mar. In their bill for foreclosure, Lamar and John A. Stew- 
art, James Boorman Johnston, trustees in the deed of trust 
of October 1st, 1867, and Murdock, special trustee therein, 
the three last named being citizens of New York, the same 
State with complainants, together with the Selma, Rome and 
= Railroad Company, and others, were made defen- 

ants. 

The judge of the district court (Busteed) upon the filing 
of this bill, which among other things, prayed for a receiver, 
appointed a receiver, who took possession of the road, roll- 
ing stock and property of the defendant corporation in Ala- 
bama, with authority to operate and manage the same, and 
to borrow money and to issue receiver’s certificates, &c. 
About this time the act of Congress giving circuit court 
powers to the district court of the United States for the 
Middle District of Alabama, was repealed, and causes cogni- 
zable in the circuit court and pending in the district court, 
were by operation of law transferred to the circuit court of 
the United States at Mobile. 

On 28th March, 1873, the circuit judge of the United 
States court (Hon. W. B. Woods) on petition of the railroad 
company, vacated the order appointing a receiver, and its 
property was restored, after having been in the custody of the 
receiver for several weeks. ; 

On the 19th day of May, 1873, the bill filed by Amy and 
Moran was amended by joining Lamar as complainant and 
striking him out as defendant, and dismissing it as to the 
complainants in this suit, and Uriel Murdock, who were 
citizens of the same State with complainants. The bill as 
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thus amended, was pending in the circuit court at Mobile, 
when Lamar answered. On the 19th day of June, 1873, 
the complainants in the suit in the circuit court of the Uni- 
ted States, moved that court for an order appointing a re- 
ceiver, which was denied. 

Lamar, in his answer, sets out the original charter of the 
Alabama and Tennessee River Railroad Company, and the 
organization of that company under it, and the various 
amendments tothe charter. He avers that the first mortgage 
was duly executed and recorded; that the railroad from 
Selma to Talladega was built prior to January 1st, 1861; and 
to Blue Mountain in 1863, and the grading of the road to 
Jacksonville finished before January Ist, 1864. His mort- 
gage is averred to be a first lien on the road from Selma to 
Jacksonville, and on all the lands, property and franchises of 
the Alabama and Tennessee River Railroad Company, owned 
when his mortgage was executed, or at any time thereafter. 

The amended charter of February 20th, 1866, is also made 
a part of his answer, which avers that under it the company 
surveyed and located and partly graded a line for its road 
from Jacksonville to the Georgia line, in the direction of 
Rome, which is the line of the present road. 

The answer admits the contract of consolidation on the 
8th day of August, 1866, and avers that before complainants’ 
mortgage was executed, the first mortgage was a valid and 
first lien on the railroad from Selma to the Georgia line. 

Lamar avers the grant of lands by Congress, by act ap- 
proved June 3d, 1856, and the grant of the same lands, by 
the State, to the Alabama and Tennessee River Railroad 
Company, by act approved January 20th, 1858, and sets 
out each of these acts in his answer. He avers the confirma- 
tion of the grant by act of Congress, approved May 23d, 
1872, and makes that act a part of his answer, and insists 
that his mortgage constitutes a prior lien on all these lands. 
He avers that the complainants’ mortgage estops the grantor 
and all who claim under the grantor, from asserting that the 
first mortgage does not convey and grant all the property and 
rights which it professes to convey and grant. 

The issue of bonds under the first mortgage and their sale 
by the company to bona fide purchasers, from time to time, 
to the amount of several hundred thousand dollars is aver- 
red, as also the payment of interest on some of these bonds 
up to 1864, and on all up to 1860. 

The answer avers that Murdock, special trustee, received 
$1,600,000, of the bonds issued nnder complainant’s mort- 
gage in trust for the benefit of the holders of first mortgage 
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bonds, and second mortgage bonds; and that sixteen- 
fiftieths of the proceeds of the sale of all property covered 
by complainants’ mortgage and not covered by the first mort- 
gage, must be applied to the payment of said first and sec- 
ond mortgage bonds. He avers actual notice to the com- 
plainants of the existence of the first mortgage before their 
mortgage was executed. 

Lamar insists that his mortgage is a just and valid lien on 
all the road, franchises, lands and other property owned 
by the Alabama and Tennessee River Railroad Company, 
when it was executed, or at any time thereafter. He admits 
the execution of the mortgage to Charles G. Edwards, trus- 
tee, and the execution of the mortgage to W. H. Fellows, 
trustee. 

The making of the Breed contract of May 25th, 1866, for 
the extension of the road from Blue Mountain to the Geor- 
gia line, in the direction of Rome, and to Rome, and thence 
to. Dalton in Georgia; and the construction of all the new 
line, from Blue Mountain to Dalton, under that contract, are 
stated, and it is denied that the Selma, Rome and Dalton 
Railroad Company built that part of the road from Blue 
Mountain to Dalton. 

He admits the execution of the mortgage to Alfred Shor- 
ter, and to complainants, and to James P. Wallace, respec- 
tively ; but claims a lien superior to all of them. 

Lamar avers that all the rolling stock, which belonged to 
the Alabama and Tennessee River Railroad Company or the 
defendant corporation, and that acquired out of the earnings 
of the road, were subject to his mortgage. 

Decrees pro confesso were taken against Murdock, Wal- 
lace and Shorter. Fellows answered, claiming that the mort- 
gage to him was a lien on the lands donated by Congress, 
paramount to all others. Mrs. Reynolds, in her answer, ad- 
mits the validity of the mortgage to Lamar and Hallett, 
and to Edwards, and the superiority of the first mortgage ; 
but insists that the property conveyed by the first mortgage, 
and not covered by the second, shall be first applied to the 
satisfaction of the first mortgage. The defendant corpora- 
tion answered, admitting all the allegations of the bill. 

The main points of controversy in this court, and, in the 
court below, related chiefly to the issue of receivers certifi- 
cates and the consolidation of the franchises of the three cor- 
porations, and in that connection, the scope and effect of the 


_ various mortgages executed by the defendant company, and 


the companies which formed it. 
To aid in an understanding of these various questions, it 
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has been thought best to make a separate statement of the 
facts relating to each, together with extracts from such portions 
of the charter and acts of the legislature as bear upon them. 


HISTORY OF THE CONSOLIDATION. 


The Alabama and Tennesse River Railroad Company was 
chartered by act of the general assembly of Alabama, on 
March 4th 1848, the third section of the charter providing 
that “said railroad shall extend from some point on the Ala- 
bama river, at or near the town of Selma, in Dallas county, 
Alabama, to some convenient point on the .Tennessee and 
Coosa Railroad, and may be, and hereby is authorized to 
connect with the same.” 

This latter road was not then in existence, and has never 
been built, but the general assembly passed an act in Janu- 
ary, 1844, to incorporate a company to build it, between 
Guntersville on the Tennessee river, and some point on the 
Coosa river, supposed to be Gadsden. With this objective 
point in view, the Alabama and Tennessee River Railroad 
Company commenced work from Selma shortly after its or- 
ganization. In 1852 the company had surveyed and located 
a railroad from Selma by way of Blue Mountain and Jack- 
sonville to Gadsden, and had commenced work on portions 
of the road at Selma, and other points. From that time on, 
the work slowly but gradually progressed, until May 1862, 
when the company had constructed and put in operation a 
line of road from Selma to Blue Mountain, a distance of one 
hundred and thirty-five miles, finished the grading to Jack- 
sonville some ten miles beyond, and had done some other 
grading further on in the direction of Gadsden. Blue Moun- 
tain remained the northern terminus of the road for several 
years. 

Sometime during the war, under a contract with the Con- 
federate States government, in the year 1862 or 1863, a sur- 
vey was made in the direction of Rome, and under that con- 
tract a few miles of grading were done from Jacksonville in 
the direction of Rome. The close of the war, however, found 
the road greatly worn, and the Alabama and Tennessee 
River Railroad Company insolvent and without means to 
repair the road or push it to completion. Besides the prop- 
erty then owned by it, it held some 375,000 acres of land, 
granted to it by Congress in 1856, to which more particular 
reference will be made further on. 

By an act of the general assembly, approved December 
8th, 1863, the Alabama and Tennessee River Railroad Com- 
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pany was authorized to construct a branch road, in such di- 
rection as the board of directors might deem best, for the 
development of the mineral coal in the vicinity of their 
railroad,” provided the branch road commenced at Ashby 
Station on the Alabama and Tennessee River Railroad, and 
terminated at or south of Elyton, in Jefferson county, Ala- 
bama. This act authorized the Alabama and Tennessee River 
Railroad Company to build the branch alone, or in connection 
with such persons as subscribed stock, expressly for the con- 
struction of the branch, and provided in certain contingen- 
cies for a special board ef directors, &c. In 1864 the branch 
road was located, and some six miles of grading done from 
Ashby Station in the direction of Elyton, but no work of 
any kind has ever been done on it. 

It is not shown by the evidence whether this work was 
done by the Alabama and Tennessee River Railroad Company 
alone, or by it and stockholders who were authorized to sub- 
scribe to the building of the road. 

On the 20th of February, A. D., 1866, the legislature 
passed “‘an act amending certain sections of the charter and 
amended charter of the Alabama and Tennessee River Rail- 
road Company.” By that act the second, third, and fourth 
sections of the act of March 4th, 1848, and the sixth section 
of the act of February 10th 1852, were amended as herein- 
after stated, and the amending act declares, that the “powers 
and privileges in addition to those conferred, in and by the 
sections and acts aforesaid, and other existing acts relating 
to said railroad company, specified in the subsequent sections 
of this act, are hereby conferred upon said company.” The 
other sections of that act, so far as pertinent to the present 
case, are as follows: 

Section two enacts, that said railroad company, acting 
by their board of directors, shall have the right and power 
to lay out, locate, and construct and operate a railroad, over 
such route as may be determined by said board of directors, 
from such point, at or near the town of Jacksonville in this 
State, to which their present railroad may be completed, to 
such point on the line separating this State from the State of 
Georgia, as the said board of directors may determine, and 
all the provisions of the acts aforesaid chartering said com- 
pany, and of all acts amendatory thereof, so far as the same 
may be pertinent, shall apply to, and form part of, the rights 
and privileges granted in and by this act. 

Section three provides, that said railroad company, acting 
by its board of directors, shall have the power and right to 
connect their railroad or any portion thereof, (including the 
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road or roads which may be constructed under the provisions 
of this act,) with the railroad or roads of any other com- 
pany in this State, or in any other State, on such terms as 
may be agreed with the company or companies owning or 
controlling the road or roads, which may be connected with, 
and may unite and consolidate their railroad or any portion 
thereof, (inclnding the road or roads which may be con- 
structed as aforesaid,) and their stock and franchises, or any 
portion thereof, with the road or roads and the stock and 
franchises, or any portion thereof, of any other railroad com- 
pany or companies in this State, or in any other State, on 
such terms as may be agreed on, with the interested and con- 
tracting companies. 

“Said Alabama and Tennessee River Railroad Company, 
shall have power to purchase and own, the stock and rail- 
road and appurtenances and franchises or any portion thereof, 
of any company existing in this State, or in any other State, 
and to subscribe for and own stock in any other railroad 
company or companies, with whose road, the road of this 
said company or any part thereof, (including the road or 
roads which may be constructed under this act,) may be- 
come united or connected with, on such terms and conditions as 
may be agreed on by and with the interested and contracting 
parties; the objects of these provisions being to promote 
and facilitate, as far as practicable, connection between the 
railroads and systems of railroads in this State, and the rail- 
roads and systems of railroads in adjacent States, constructed 
or to be constructed.” All the rights powers and privileges 
possessed and to be possessed by the said Alabama and Ten- 
nessee River Railroad Company, under their act of incor- 
poration and other acts, may and shall be extended and ap- 
plicable to all railroads, and railroad companies which may 
become connected or united or consolidated with the road or 
stock or franchises, in whole or in part of said Alabama and 
Tennessee River Railroad Company, or any road to be con- 
structed by them, under the provisions of this act, so far as 
said rights, powers and privileges may be pertinent, or ap- 
plicable to the companies or roads which may be united or 
consolidated with, in whole or in part. All contracts or 
agreements which may be made by said company, with any 
other railroad company or companies, in pursuance of the 
provisions of this act, and having in view the object and 
purposes of these enactments as above declared, - 

* * shall be valid according to the terms thereof, 
so far as the same shall not be contrary to law. 

Section four provides, that said railroad company shall 
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have power and they are hereby authorized, so to extend 
their railroad in any direction over such roads as their board 
of directors may determine to connect with any railroad 
leading to or in the direction of Gadsden, in the county of 
Cherokee, and they shall have the same power and authority 
to extend their railroad southwardly from the city of Selma, 
crossing the Alabama river, and construct their extended 
road over such route as may be determined by their board 
of directors, so as to connect and form a junction, as may be 
agreed on with any railroad or roads, extending from the 
direction of Mobile or from the bay of Pensacola. 

The fifth section provides that the railroad company shall 
have power to make all contracts and agreements, not con- 
trary to law, which may be deemed necessary or advanta- 
geous to carry out the objects of this act. It authorizes in 
broad terms the issue of bonds or other obligations, or that 
the company may guaranty the bonds of other companies or 
corporations carrying out the objects of the acts; and to se- 
cure such indebtedness, provides that “the company shall 
have power to create a lien or liens by mortgage or deed or 
deeds of trust, in such forms and with such provisions and 
conditions as their board of directors shall prescribe, on all 
the property, means, effects and rights of every kind, or any 
part thereof, possessed and to be possessed by said company, 
which shall be valid and binding according to the tenor and 
effect of such deed.” This section also authorizes an in- 
crease of the capital stock to an amount not exceeding the 
costs of building and equipping the road. 

Section six provides, that said company shall have the 
power to change the name of their company, if they shall so 
desire, at any time, for one less inconvenient in length, and 
in case of change, the corporate name shall be such as the 
company shall select, and declare by resolution of stock- 
holders, and continue under the new name in all respects 
with all rights, privileges, liabilities and obligations, as un- 
der the present name. 

Section seven declares, that no change in the name of said 
company, should the name be changed as authorized by this 
act, nor any thing in this act contained, shall have the effect 
to release said company from any legal or equitable obliga- 
tion, whatever of said company, but all such obligations shall 
be and remain in full force after, as before the passage of 
this act. 

At this time, there were two railroad companies chartered 
by the State of Georgia—the Georgia and Alabama Railroad 
Company, and the Dalton and Jacksonville Railroad Com- 
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any. The original charter of the latter company authori- 
zed it to construct a road from Dalton, in Whitfield county 
Georgia, to “some fit and eligible point on the Alabama line 
or the most practicable route from Dalton to Gadsden,” and 
by an amendment it was authorized to take its present name. 
The charter of the former company is not set out in the re- 
cord. Neither of these companies, so far as the testimony 
shows, had constructed any railroad. What property they 
owned is not shown, beyond the statement that one of them 
had borrowed a sum of Confederate money from one Shorter, 
and given him a mortgage ‘“‘on its property and franchise” 
to secure the debt. 

On the 26th day of May, 1866, the Alabama and Tennes- 
see River Railroad Company made a contract with A. D. 
Breed to build, complete and equip, the road from Blue 
Mountain to Dalton. This agreement recites that it was 
made in contemplation of the expected consolidation with 
the Georgia companies, and, that the Dalton & Jacksonville 
Railroad has “indicated its perfect willingness to enter into 
any arrangement with the party of the first part, (the rail- 
road company,) to carry into effect the plans and wishes of 
the Alabama and Tennessee River Railroad Company, for a 
consolidated and continuous line of railway from Selma to 
Dalton,” &c. Under this contract, Breed undertook to com- 
plete and equip the road from Blue Mountain to Dalton, 
within forty months, and leased the finished portion, which 
he was to improve, repair and operate at a specified annual 
rental, until the road was turned over to the company upon 
completion. 

It was stipulated in this contract, that for the purpose of 
securing to Breed the payment of all sums to become due him 
under this agreement, that the contract should constitute a 
lien as in the nature of a mortgage, * * #* upon 
the road then constructed or thereatter to be constructed in 
Alabama or Georgia, and on the franchises then owned or to 
be acquired, * ” * “and on all lands and all 
real and personal property possessed or which may be here- 
after acquired.” It was also stipulated “that this lien shall 
be subject and subordinate to existing liens, and to liens 
which may be created for the security of bonds of the party 
of the first part, which may hereafter be issued, to be used 
in the extinguishment of the present mortgage bonds, or to be 
exchanged therefor, or to discharge any debt of the party of 
the first part having any lien, or to raise funds to be used in 
the construction of said railroad contracted to be con- 


structed.” 
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On the 31st day of May 1866, the road and all the rolling 
stock of the company, were turned over to Breed, under the 
contract, by the terms of which, at the termination of the 
lease, a schedule was to be made of the property returned, 
and if less was returned than he receipted for, Breed was to 
account for the difference , and on the other hand, if he put 
on additional rolling stock, as he was authorized to do, the 
value of the excess of such rolling stock, over and above 
that received by him, was to constitute a debt against the 
company. 

No work was done under this contract, beyond repairing 
the road from Selma to Blue Mountain. 

On the 8th day of August, 1866, the three companies en- 
tered into the following contract, which states “that 
whereas, by acts of the legislatures of the States of Georgia 
and Alabama, the said parties to this contract and agreement, 
are fully authorized to unite together, so as to form one con- 
solidated company, with all the rights, powers, privileges 
and franchises, now belonging to either of said parties, and, 
whereas, it is to the interest of each one of said parties to 
unite together into one company, so as to complete and own, 
and use one continuous railroad from Selma, by way of Rome 
to Dalton, under the authority and control of one set of 
officers, therefore the said parties do contract, and agree, and 
bind themselves each to the other as follows: 

Ist. That the Alabama and Tennessee River Railroad 
Company, the Georgia and Alabama Railroad Company, and 
the Dalton and Jacksonville Railroad Company, be, and they 
are hereby united together, and consolidated into one com- 
pany, with all the rights, powers, and privileges and fran- 
chises which now belong to either one and all of said com- 
panies. 

2d. That all the property real, personal and mixed, and 
all franchises now belonging to either one of the parties to 
this contract, are hereby declared to be the property and fran- 
chises of the consolidated company. 

3d. That each and every stockholder, in either of the said 
companies, who has paid his or her subscription of stock, 
shall be a stock-holder to the extent of such payment in the 
consolidated company. 

4th. That the president and board of directors of the Ala- 
abama and Tennessee River Railroad Company shall have 
and exercise full power and control over all the property of 
all of said companies, hereby made the property of the con- 
solidated company, and said president and directors shall 


cause the railroad which is now completed from Selma to 
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Blue Mountain, to be extended and completed from Blue 
Mountain by way of Rome to Dalton, over the best and most 
racticable route, and to enable them to do so, and to liqui- 
date the debts of said company, the said president and di- 
rectors are hereby authorized to issue bonds and execute a 
mortgage or mortgages on any part or all of the property 
and franchises of all of said companies, including the road- 
bed and right of way from Selma to Dalton, 
5th. That all the debts, contracts, obligations and _liabili- 
ties of each of said parties to this contract and agreement 
are hereby assumed by the consolidated company, formed 
under this contract. 
6th. That all acts, contracts, and obligations, done, and 
made or assumed, by and under the authority of the presi- 
dent and directors of the Alabama and Tennessee River 
Railroad Company, and all such acts, contracts and obliga- 
tions, done made and assumed, by and under the authority, 
of said president and directors, shall be valid and binding on 
all said companies, hereby consolidated into one. 
7th. That at the next annual meeting of the stock- holders, 
of the Alabama and Tennessee River Railroad Company, all 
the stock-holders of each one of said companies shall have 
the right to vote, according to the amount of his or her 
stock. 
8th. That each of the parties to this contract and agree- 
ment shall ask of the legislature of their respective States 
the enactment of a law, giving one name to all of said com- 
panies hereby consvlidated, under authority from each of 
said States. 
9th. The railroad to be extended and constructed, under 
this contract, shall be extended by way of Rome to Dalton, 
at each of which places suitable buildings are to be erected 
for the accommodation of the people. 
10th. That until a common name shall be lawtully given 
under which the franchises of each of said companies shall 
be united, the Alabama and Tennessee River Railroad Com- 
pany shall be the active and controlling corporation, and the 
organization of the other companies may be continued until 
then, for the purpose only of preserving and enabling the 
acting and controlling company to exercise the franchises 
hereby consolidated with the franchises of said acting and 
controlling company, and all the contracts and obligations, 
which may be entered into or made for said consolidated 
company shall be done, until a common name shall be law- 
fully given as aforesaid, in the name and in accordance with 
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the franchises of the Alabama and Tennessee River Reail- 
road Company. 

11th. That no further payment shall be required on sub- 
scriptions of stock of the Georgia and Alabama Railroad 
Company, or the Dalton and Jacksonville Railroad Com- 
pany, but any subscriber to the stock of either of said com- 
panies, shall have the right at any time, within three years, 
to nay a part or all of his subscription, according to 
the terms thereof, and such payment shall make the party 
a stock-holder of the consolidated company. 

On the 8th of February 1867, the legislature passed “an 
act approving the consolidation of the Dalton and Jackson- 
ville Railroad Company with other companies therein named, 
and to authorize the consolidated company to adopt a name 
and a charter, and to act under the same.” 

This act provides that “the consolidation of the Dalton and 
Jacksonville Railroad Company, and the Georgia and Ala- 
bama Railroad Company of the State of Georgia, with the 
Alabama and Tennessee River Railroad Company of this 
State, as agreed on by and between said companies, so as to 
form one consolidated railroad company, for the construc- 
tion and use of a railroad, to be constructed from Blue 
Mountain in the State of Alabama, as a continuation of the 
Alabama and Tennessee River Railroad Company, by way of 
Rome to Dalton, in the State of Georgia, be and the same is 
hereby ratified and approved, and the said consolidated com- 
pany, acting by its beard of directors, shall be, and is hereby 
authorized and empowered to adopt as its corporate name 
and style, the name and style of the Selma, Rome and Dal- 
ton Railroad Company, and to adopt as its charter, the charter 
of the Alabama and Tennessee River Railroad Company, as 
now existing, with its amendments, and under and by said 
name and style and charter, so authorized, may and shall 
have, possess, enjoy and exercise, all the lawful rights, fune- 
tiuns, powers and privileges, and shall be subject to all the 
lawful liabilities and responsibilities incurred or contracted, 
by said consolidated company, provided always, that nothing 
in this act shall be so construed as to release either of said 
companies from any obligation or liability incurred or con- 
tracted by them or either of them, prior to their consoli- 
dation.” 

The legislature of Georgia, on the 13th of December 
1866, approved the consolidation by an act, the title and 
terms of which were almost identical with the above act. 

After this consolidation, and on the 20th day of Septem- 
ber, 1867, Breed and the Selma, Rome and Dalton Railroad 
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Company, modified the contract of the 26th of May 1866, 
in certain particulars which need not be set forth, and that 
company assumed the liabilities of the Alabama and Ten- 
nessee River Railroad Company under the original contract. 

According to the testimony, the route from Jacksonville to 
Rome and Dalton was not finally located and adopted until 
1868 or 1869, and the route thus selected diverges at Jack- 
sonville, in a direction north by east, from the grading and 
location between Jacksonville and Gadsden. 

On November 4th 1862, the general assembly passed an 
act authorizing the Alabama and Tennessee River Railroad 
Company to construct a branch road from Jacksonville in 
the direction of Rome, Georgia, to the Georgia State line. 
This act recites that such a connection is considered a “mili- 
tary necessity,” by the Confederate Congress, and the act is 


_ passed to enable the company to construct that portion of the 


road in Alabama, in accordance with the views of the pres- 
ident. 

Breed, using the grading and work of the Alabama and 
Tennessee River Railroad Company from Blue Mountain to 
Jacksonville, and that done from that point in the direction 
of Rome, finished and equipped the road from Blue Monu- 
tain to the Georgia State line, a distance of about thirty 
seven miles, and from that point to Dalton Georgia, some 
sixty-thre miles further on, making a total of about one 
hundred miles built by him. In October 1870, he deliv- 
ered possession of the railroad to the defendant corporation. 

Among the additions, made by Breed to the rolling stock, 
during his lease, were some engines and cars, valued at 
$173,340, which Breed sold to the New York Guaranty and 
Indemnity Company. The railroad company agreed with 
this company to buy therolling stock and pay for itinayear, 
the title to remain with the owner until payment of the pur- 
chase money ; but this had not been done when the present 
receivers were appointed, and this stock was a portion of 
that referred to in their report, and the purchase of which 
the court confirmed by its decretal order of June 7th 1878. 

Breed received from the Selma, Rome and Dalton Rail- 
road Company, something over six hundred and fifty thous- 
and dollars for work and repairs done upon the road from 
Selma to Blue Mountain, and about three milions of dollars 
for constructing and equipping the portion of the road from 
Blue Mountain to Dalton. These payments were made 
chiefly with bonds secured by complainant’s mortgage. 

There was evidence that the Breed contract was the sub- 
ject of frequent conversation and correspondence, between 
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Breed and his agents, and some of the first mortgage bond- 
holders and directors of the company, during the years 1866 
and 1867. Some of them, (including Amy,) opposed the 
contract, but afterwards consented not to interfere, and 
await the result of Breed’s efforts. 


DEED OF TRUST TO LAMAR AND HALLETT. 


The Alabama and Tennessee River Railroad Company 
made to Gazaway B. Lamar and William R. Hallett, a deed 
of trust or mortgage, dated July Ist, 1852, to secure an issue 
of bonds amounting to $500,000, maturing July Ist, 1872, 

This deed after referring to the original charter and the 
amendatory act approved February 10th, 1852, recites that 
the Alabama and Tennessee River Railroad Company is en- 
gaged in constructing a railroad in the State of Alabama, on 
the route authorized by the acts aforesaid; that is to say 
from the Alabama river, at or near the city of Selma, north- 
ward through a portion of the counties of Dallas, Autauga, 
Perry, Bibb, Shelby, Talladega, Benton and Cherokee, in 
the direction of the Tennessee river, the route of which 
railroad has been surveyed and duly located,” by the Ala- 
bama and Tennessee River Railroad Company. 

After describing the bonds, which the deed secures, with 
particularity, it “grants, conveys, sets over and transfers” 
unto the trustees or the survivor of them, for that purpose, 
“the railroad constructed, and to be constructed, by the 
parties of the first part, with all the appertenances thereof, 
including all lands, houses, structures, fixtures, machinery, 
piers, and wharves, and franchises and privileges and rights, 
and all other property, real and personal, now owned or 
which may hereafter be owned by the parties of the first 
part, and also all subscriptions to their capital stock, to- 
gether with all the tolls, incomes, issues and profits, which 
inay accrue from said railroad or from any other source 
whatever, including also the proceeds and avails of all bonds 
which may be issued or disposed of by the parties of the 
first part.” 

This deed also secures $338,450 of other bonds, upon like 
terms of the first issue, but it was provided, that these 
should not be issued until at least one hundred miles of road 
shall be in actual operation. 

The mortgage also contains the following covenant : 

“That the said company further covenants and agrees, that 
all moneys or other things of value which may be received by 
said parties of the first part for said bonds, or any of them, 
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shall be faithfully used and appropriated in the construction of 
said railroad, and equipping the same, and in procuring and 
paying for materials required in the construction of said 
railroad, and to no other purpose whatsoever, and the parties 
of the first part by this indenture futher covenant and 
agree to make, execute and deliver, all such other assuran- 
ces, and instruments, and conveyances, as shall from time to 
time be necessary, and that the party of the second part may 
reasonably desire, or their counsel learned in the law may 
reasonably advise, for the better carrying into effect the ob- 
ject and purposes of this indenture, and of making the lien 
hereby intended to be created more effectual, and to em- 
brace the said railroad, and the future construction thereof, 
together with all the other property, means, and effects, in- 
tended hereby to be mortgaged, as shall hereafter be re- 
quired, so as to make the security and lien aforesaid, and by 
this indenture to be conveyed, at all times, as_ perfect, com- 
plete, and effectual, as practicable. 

Mr. Lapsley, the president of the railroad company, was 
absent in New York, when the board of directors met and 
passed the resolutions directing the execution of this mort- 
gage, but ten of the directors were present. The deed was 
signed by the president pro tem. and the secretary, and had 
the corporate seal attached. Its execution was proved by 
Goodwin, the secretary, before a justice of the peace on the 
6th day of September, 1852, and on the next day it was re- 
corded in Dallas county, and shortly thereafter in each of 
the other counties through which the road was to be built. 
After being thus recorded, the deed never having been out 
of the possession of the railroad company, it was sent to 
New York for delivery to the trustees. 

None of the records of the Alabama and Tennessee River 
Railroad Company were introduced, showing the exact date 
of the execution of the deed; they having been destroyed 
by fire. Goodwin testifies, however, that the deed, although 
dated on July Ist, 1852, was not in fact signed until Sep- 
tember, as he made the affidavit proving the execution of 
the deed, shortly after it was signed. 

This deed of trust was assailed because of the absence of 
the president of the company, at the meeting of the directors 
which ordered its execution ; it being insisted that under 
the charter and amendments, he was an “integral part” of 
the corporation, without whose presence a corporate act 
could not be performed. 

The portions of the original charter and amendments 
bearing on this point are as follows : 
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The fifth section of the original charter provides that at 
| the first meeting, after the organization provided for, the 
1 | subscribers to the capital stock, or stock-holders ora ma- 
jority of the min value, shall elect nine directors by ballot to 
[| manage the affairs of the company os sd * and 
| the directors thus chosen shall elect among themselves a 

|| president of such company, &c. 

Its sixth section declares that the president and directors 

| shall be chosen annually, and in event any vacancy shall oe- 
i | eur, by death, resignation, or otherwise, before the year for 








which they were elected, such vacancy shall be filled by the 
president and directors, or a majority of them, &e. 
a The 7th section provides among other things that said 
| president and directors, or a majority of them, are empow- 
/ ered to borrow money to carry into effect the objects of this 
i act; to issue certificates or other evidences of such loan, and 
I | to pledge the property of said company for the pay ment of 
| the same. 
| Afterwards, by an act of the General ieneatity of Alabama, 
passed in 1852, the charter was amended, and section 2 of 
the amendatory act provides that “hereafter two directors 
| may be added to the board of directors as now constituted, 
so as to make eleven directors including the president of the 
company, instead of nine as heretofore. At any time before 
the next annual meeting of stockholders the two additional 
directors may be chosen by the present board of directors 
from among the stockholders. * * * At the 
: next annual, and all subsequent elections by the stockholders 
of directors, instead of nine directors, as authorized by the 
present charter, including the president, the stockholders 
shall elect in the manner provided by the existing charter 
eleven directors, including the president of the company, 
who shall have all the powers, rights and_ privileges, and be 
subject to all the regulations, provisions and restrictions 
which apply to the board of directors, under the present 
charter, and which may be authorized and provided for in 
| any amendment to the charter—provided, that six directors, 
including the president, shall constitute a quorum for all 
| business.” 
Lamar insisted that the terms of this deed were such 
i that it included the public lands granted to the company 
! by the act of Congress in 1856. The facts with regard to 
| these lands are fully set forth in the statement of the mort- 
gage executed to Fellows in 1865, to secure the Reynold’s 
debt. 
On the 17th of January, 1855, the Alabama and Tennessee 
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River Railroad Company executed another mortgage to 
Charles G. Edwards, to secure another series of bonds. This 
mortgage was duly proved and recorded, on the 1lthof Feb- 
ruary, of the same year. It conveys “one hundred miles of 
the Yailro ad of said company, constructed, commencing at 
the commencement of the ailroad of said company in the 
city of Selma, with all the appurtenances thereof, including 
all the lands, houses, structures, fixtures, now owned or which 
may hereafter be owned by said company, attached or pertain- 
ing to, or which may be attached, or pertaining to, the said 
one hundred miles of said railro ad, with the franchises of said 
company, SO far as the same may relate, or extend to the use, 
occupation, or ownership, of the said first one hundred miles 

of said railroad, together with all implements and machinery, 
and appurtenances, now owned by said company, and pertain 
to, and in and about the work and business of said company, 
in the said first one hundred miles of said railroad,” &e. 


MORTGAGE TO FELLOWS ON PUBLIC LANDS. 


On the 20th day of July, 1865, the Alabama and Tennessee 
River Railroad Company executed a mortgage or deed of 
trust to Fellows, as trustee for Walker Reynolds, to secure 
an indebtedness to Reynolds, which conveyed “all the lands,” 
set out in an exhibit, “being the lands granted in trust to 
the State of Alabama, to aid in the construction of certain 
railroads in the State, by act of Congress approved June 3d, 
1856,” &e. 

This act granted one hundred and twenty sections of pub- 
lic lands for every twenty miles of completed road built 
continuously, and provided among other things that it might 
be sold whenever the Governor certified to the Secretary of 
the Interior the building of that number of miles, and so on, 
until the road is completed, and if the road was not com- 
pleted in ten years, the lands which remained unsold should 
revert to the United States. Another section of the act pro- 
vides that the proceeds of the sale shall be applied exclu- 
sively to the construction of the road. 

The State, by an act approved January 20th, 1838, ac- 
cepted the grant, and it declared among other things, ‘that 
the “lands, rights, interests and franchises” granted by 
said act of Congress, to aid in the construction of a railroad 
from Selma to Gadsden * ' * are hereby dis- 
posed of, granted to, and conferred upon, and vested in the 
Alabama and Tennessee River Railroad Company,” &e. Un- 
der this grant about 440,000 acres of land were cer- 
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tified to the State of Alabama, for the benefit of the Ala- 
bama and Tennessee River Railroad Company. By an act 
approved May 23d, 1872, congress “confirmed to the State 
for the use of the Selma Rome & Dalton Railroad Company, 
the successors of the Alabama and Tennessee River Rail- 
road Company,” the land certified under act of June 3d 
1856. 

The Alabama and Tennessee River Railroad Company had 
built some sixty miles of its road in June, 1856, when the 
lands were granted to the Company. 

The several sections of the original charter of the Ala- 
bama and Tennessee River Railroad Company, and its amend- 
ments, which relate to the power of the company to accept 
a grant of lands, and to mortgage property, are as follows: 

The fourth section of the original charter provides among 
other things that the company “shall be capable in law of 
purchasing, holding, leasing, selling and conveying personal 
and mixed property, so far as shall be necessary for the pur- 
poses of this corporation.” 

The tenth section provided, “that the president and 
directors of said company are hereby authorized to con- 
tract for and receive conveyances of land, stone, timber, and 
wood, which may be necessary or required in the construc- 
tion of said railroad ;” and if they could not agree with the 
owner, a condemnation, for the use of the road, is provided 
for. 

The 5th section of an amendment to the charter, adopted 
10th of February, 1852, recites that, “whereas, doubts have 
arisen as to the rights, powers aad duties of said company, 
under the 10th section of the original charter, in relation to 
the procurement of the right of way, depot grounds, &c., 
the following is hereby substituted in lieu of said tenth sec- 
tion:” The said company acting by its board of directors 
is hereby authorized “to contract for and purchase such tim- 
ber, stone, and other material, as may be needed in the con- 
struction of their railroad, and to purchase, receive, and 
hold in fee simple such quantities of lands and appurtenan- 
ces as may be necessary and convenient, in accomplishing 
the purposes of its incorporation and organization—that is 
to say, such lands as may be required by the company for 
right of way for single or double track railroad, and such 
lands and appurtenances as may be required at different 
places for stations, turnouts, and ample depots and ware- 
houses, workshops, machine shops, and other necessary pur- 
poses in connection with said railroad. 

In the 6th section of its amended charter, approved Feb- 
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ruary 10th, 1852, it is declared, that full power and authority 
is hereby given to the board of directors of said company to 
pledge in such form as the board of directors think proper, by 
resolution or mortgage, or deed of trust, or otherwise, all the 
means, property and effects of said company, or any part 
thereof, including subscriptions to the capital stock of said 
company ; and any pledge so made by said board of directors, 
whether by resolution, or mortgage, or deed of trust or other 
form of contract, shall be valid and effectual to all intents and 
purposes.” 


MORTGAGE TO JOHNSTON AND STEWART. 


On the Ist day of October, 1867, the Selma, Rome and 
Dalton Railroad Company executed the mortgage or deed of 
trust to complainants, to secure bonds to the extent of five 
million of dollars. 

This deed recites the various steps taken in the consolida- 
tion, the giving of the three mortgages by the Alabama and 
Tennessee River Railroad Company as above stated, to- 
gether with other indebtedness ; the making of the con- 
tract with Breed on the 26th of May, 1866, for completing 
the unfinished portion of the road from Blue Mountain by 
way of Rome to Dalton, and that the bonds secured by the 
mortgage were issued to provide means to fund or pay up 
the old indebtedness and remove prior mortgages, and to pay 
the expense of finishing the road. 

This mortgage conveyed the lands and all other property 
of the company, in the States of Alabama and Georgia, to se- 
cure the bonds issued under it, including “the branch rail- 
road heretofore begun and partly constructed, commencing 
at the station on the above described railroad, called Ashby, 
in the county of Bibb, extending so far as the same is graded 
in anorthwesterly direction, * * * * * through the 
counties of Bibb and Shelby, and in such directions and to 
such point or points as may hereafter be determined.” 

The resolution authorizing the issue of these bonds pro- 
vided, that 2,000 bonds, of $1,000 dollars each, should be 
delivered to Uriel A. Murdoch, “as special trustee for the pur- 
pose of paying, satisfying or funding the existing bonds, 
debts, and liabilities of the company, and removing all liens 
on its property” prior to October Ist, 1867; and the mort- 
gage itself states that 1,600 of these bonds were to be used 
in retiring those secured by prior mortgages on the pro- 
perty covered by the trust deed, and the remaining 400 
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bonds were to be used in taking up other indebtedness, ac- 
cording to the direction of the board of directors. 


MORTGAGE TO WALLACE. 


On the Ist day of July, 1870, the Selma, Rome and Dalton 
Railroad Company executed another mortgage to James P, 
Wallace to secure an issue of $6,000,000 of bonds known as 
second mortgage bonds, conveying for that purpose all the 
property of the company. 


ORDERS AS TO APPOINTMENT OF RECEIVERS, AND THE ISSUE 
OF RECEIVER’S CERTIFICATES, ETC. 


On the 19th day of March, 1873, the day the bill was 
filed, the complainants gave notice to the Selma, Rome and 
Dalton Railroad Company, that a motion would be heard at 
chambers on the 31st of March, for the appointment of a re- 
ceiver. Service of the notice was accepted by the secretary 
and treasurer of the company on the same day. The Sel- 
ma, Rome and Dalton Railroad Company filed on that day 
an answer, and consented to the appointment of the receiver. 

The chancellor made an order appointing a receiver, which 
recites that complainants appeared by their solicitors, and 
that Hannah E. Reynolds appeared by her solicitor, and that 
“other creditors” of the company also appeared, and all con- 
sented to the appointment of the receiver. The decree 
directs the receiver to take possession of all the property of 
the company in the State of Alabama, to use and operate 
the said railroad advantageously and to take care of and 
keep the same in repair, &c. 

On the Ist day of April, 1873, the receiver (Thos. A. 
Walker) filed a sworn petition which, after reciting that the 
State and county taxes to the amount of sixteen thousand 
dollars were due and unpaid; that the condition of the road 
was such that it was necessary to have new iron to the 
amount required to lay five miles; that two of the bridges 
were in an unsafe condition; that the rolling stock on the 
road belonged mostly to third parties and that a lease of the 
same was necessary to the operation of the road; that in 
consequence of the want of money certain agencies for the so- 
licitation of business and contracts with connecting roads 
would have to be abandoned; that the earnings of the road 
would be insufficient to meet the necessary outlay,---prayed 
authority to borrow money for these purposes to the amount 
of $90,000 00, or such other amount as the court might pre- 
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scribe. At the time of the filing of this petition the rail- 
road company, Mrs. Reynolds and Mr. Barrett had appeared. 
The chancellor, on the same day, authorized the receiver to 
borrow not exceeding $150,000 00 for these purposes, and 
to issue therefor “his certificates of indebtedness, redeemable 
and payable with interest at eight per cent. per annum, at 
such bank or banking house in the city of New York as 
he might therein indicate, which said certificates shall be 
redeemable and paid out of the net earnings of said road, 
or out of the proceeds of the sale of the same, &c., and in 
preference to and before any other claim against or lien 
upon the franchises, rolling stock and other property of the 
company. Inevent money could not be borrowed on bet- 
ter terms, the receiver was authorized to dispose of the cer- 
tificates at a rate not less than ninety cents on the dollar. 

Nothing was done under this order, and on the 7th day of 
May, 1873, the complainants filed a petition asking the ap- 
pointment of a co-receiver, and suggesting John Tuckerasa 
suitable person. This petition was accompanied by the writ- 
ten consent of Walker, receiver, and the affidavits of several 
of the largest creditors of the company, and on the next day 
the chancellor appointed him accordingly, and vested in 
Walker and Tucker all the powers and privileges which had 
been vested in said Walker as sole receiver. 

On the 29th day of May, 1873, in vacation, Walker and 
Tucker, as receivers, filed a sworn petition in which, after 
showing that no certificates had been issued under the former 
order, they prayed that the amount authorized to be borrowed 
might be increased to seven hundred thuosand dollars. At- 
tached to this petition was a list of all the engines and cars 
which had come into the possession of the receivers, which 
belonged to the Selma, Rome and Dalton Railroad company, 
and a schedule of the rolling stock in its possession which 
belonged to other parties. The petition alleged that the 
rolling stock which belonged to the railroad company was 
utterly insufficient for the proper operation of the road ; that 
the leases with the owners of the other rolling stock: had been 
forfeited or had expired, and that it was absolutely necessary 
that some arrangement be made to procure the rolling stock 
necessary to run the road. It also recited that a conditional 
contract had been made with the owners of the rolling stock 
for its purchase, and that the amount asked ($420,000 00) was 
afair and reasonable valuation therefor. The petition further 
recited that certain repairs were necessary to render the op- 
eration of the road safe and profitable, and that a large 
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amount was due the operatives of said road. The amounts 
needed were thus itemized : 


“1, For engines and other rolling stock............ $420,000 
2. Sums required by immediate necessities and 
Bilowed GO be DOLTPOWEU sécisccccccecscsccccocscccces 96,000 
. For unpaid wages due employees, and material 


3 

purchased before this bill was filed................ 50,000 
4. For the purchase of iron and other materials to 

repair said road, and for contingent expenses.. 50,000 
5. For payment of rent of rolling stock from 

Rial Bat to Daly Vet, 1873... ...00.50.00000000000000 8,400 





ae rida ne aot ee lvcttseipciuetiod $624,400” 


On the 2d day of June, 1873, in vacation, the chancellor, 
in an order reciting “that it appeared that sufficient notice 
of the time and place of hearing said petition has been given 
to the parties who have appeared in this cause,” authorized 
the receivers to borrow the sum of seven hundred thousand 
dollars and to issue therefor certificates of indebtedness 
bearing eight per cent. interest, and payable two years after 
date at the office of the New York Guaranty and Indemnity 
Company in the City of New York, such certificates to be 
signed by both receivers and countersigned by the register 
of the chancery court. The receivers were authorized to sell 
such certificates at a rate not Tess than n ninety cents on the 
dollar, to carry out the objects set forth in the petition. The 
decree provides that “the sum so borrowed is and shall be 
a charge upon the Selma, Rome and Dalton Railroad, and 
all the equipments, property and appurtenances thereof, that 
may have come or may hereafter come into the possession 
of said receivers, to be first enforced against any and all 
rolling stock which may have been or may be acquired un- 
der any order of this court, and that from the income there- 
of, not required for current expenses, and from the proceeds 
of the sale of said property or any part thereof, made un- 
der an order or decree of this court, the sum so borrowed 
shall be first paid.” This decree further authorized the re- 
ceivers “to put in sidings and switches and to erect depots 
and platforms along the line of said railroad in Alabama, 
for the convenience of persons engaged in mining and man- 
ufacturing, whenever said receivers are satisfied that it will 
be advantageous to the property in their hands,” &c., having 
due regard for economy. 

On the 7th day of June, 1873, the chancellor made an in- 
terlocutory order in vacation, without notice, except to the 
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complainants, and Hannah E. Reynolds, upon the affidavit 
of one of the receivers, ordering payment to connecting lines, 
of unsecured balances due them, before suit brought, ‘by the 
defendant corporation in its de: lings with them, amounting 
to nearly seven thousand dollars, and also confirming the re- 
eeivers’ report, wherein they made known to the court that 
they had purchased from the New York Guaranty and In- 
demnity Company, rolling stock to the amount of $1 
340 00; and from the same company, as assignees of 8. and 
W. Welsh, fifteen “Welsh locomotives,” at $160,550 00; and 
from T. J. S. Flint, as trustee for the “Equipment Associ- 
ates,” rolling stock to the amount of $128,661 00. This 
property, as stated in the receivers’ report, was on the road 
when the receivers were appointed, but under mortgage to 
the parties named above. 

In the same order, authority was given the receivers to 
sell the timber lands granted by the government, at private 
sale, for the purpose of developing the business of the road, 
and assisting in the establishment or enlargement of iron 
works, provided that said lands shall not be sold in less 
quantities than one thousand acres or more than ten thousand 
acres to one person, the aggregate sales not to exceed fifty 
thousand acres. The receivers were also directed to pay off 
with the money thus obtained the balance due on the Rey- 
nolds debt and secured by the mortgage to Fellows. 


FINAL DECREE. 


When the cause was called for trial at a special term in 
February, 1874, Lamar filed his petition, affidavit and bond 
for removal of the cause to the circuit court of the United 
States, but the chancellor overruled it. A final decree was 
rendered in the cause on the 5th day of April, 1874. By 
this deeree the equities of the parties were settled and 
oo as follows: 

The mortgage to Lamar and Hallett was decreed to be 
valid, and to constitute a first lien on the railroad and its ap- 
purtenances, from Selma to Blue Mountain, including the de- 
pot building, and real estate appurtenant to, and used in con- 
nection with that portion of said road, together with the 
right of way and chartered privileges, and corporate fran- 
chises included in said mortgage, and upon all the rolling 
stock and other personal property owned by the Alabama 
and Tennessee River Railroad Company, on the 8th day of 
August, 1866. It was further decreed that the mortgage did 
not create any lien upon the branch railway, known as the 
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“Ashby Branch,” nor on the public lands donated by Cor- 
—. 

2. The mortgage to Edwards was declared to constitute a 
second lien on the first hundred miles of road and appurte- 
nances lying north of Selma. 

3. The mortgage to Fellows was declared to constitute a 
5 lien upon the public lands. 

. The mortgage to Johnston and Stewart is declared to 
Pon sed a first lien on the road from Blue Mountain to 
Dalton and upon the “Ashby Branch,” and a lien upon the 
public lands, subject only to the mortgage to Fellows. It was 
also declared a lien upon the road from Blue Mountain to 
Selma, subject to the liens of the mortgages to Lamar and 
Hallett, and to Edwards ; that it was a lien upon the rolling 
stock and other personal property owned by the Alabama 
and Tennessee River Railroad Company, on the 8th day of 
August, 1866, subject to mortgage to Lamar and the second 
morte: vge to Edwards, and declared to be a first lien upon all 
other property, real and personal, belonging to the Selma, 
| and Dalton Railroad Company. 

The mortgage to Wallace was declared to be a lien upon 
all ‘the property of the company subject to all of the other 
mortgages. 

This decree declares that liens of judgment creditors are 
postponed to the mortgages, except as to one who was de- 
elared to have a priority: over Wallace’s mortgage. 

This decree directs that the entire railroad in the State of 
Alabama, including the ‘Ashby Branch,” and station houses, 
shops and depots, and real estate appurtenant to the railroad, 
and all branch railways, ‘and all and singular the chartered 
rights and corporate franchises and privileges appertaining 
to said railroad in the State of Alabama, included in either 
of said mortgages,’ be sold together. The rolling 
stock and personal property which belonged to the Alabama 
and Tennessee River Railroad Company, on the 8th day of 
August,1866,is ordered to be sold together, but separate from 
other property. The rolling stock and other property pur- 
chased by the receivers is directed to be sold together. The 
public lands, and all right to any other lands not certified to 
the company, are ordered sold in a body. 

The decree appoints three commissioners to make the sale 
and fixed a minimum price. It also directed a reference to 
the register to ascertain and report, among other things, an 
account of the expenses incurred by the trustees in each of 
the mortgages about the execution of their respective trusts, 
including a reasonable allowance to their solicitors, and the 
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sum thus ascertained is decreed to be a charge upon the gross 
sum, which shall be decreed to be payable to holders of 
bonds secured by each of said mortgages respectively. 

It was further decreed, that “the costs to be taxed in the 
cause, including the costs, commissions and expenses of sale, 
the expenses incurred, or which may be incurred, by the re- 
eeivers in operating the railroad, and in the performance of 
their duties as such receivers, shall be a charge upon and 
first paid out of the gross proceeds of the sale of all the 
property herein authorized to be sold, and the balance, after 
the payment of costs and expenses shall be divided and dis- 
tributed,” to creditors, according to their respective rights 
and priorities. 

This deeree declares that the receiver’s certificates are a 
first lienon the rolling stock purchased by them, and in 
event a sufficient amount is not realized from a sale of it, 
any balance remaining is decreed to bea prior charge upon 
the road and its appurtenances, in preference to all other 
liens, &e. 

All persons whatsoever are enjoined from prosecuting any 
suit against the defendant corporation. 

Lamar prayed an appeal, and superseded the decree. He 
died pending his appeal, and Louis H. Myer was appointed 
by the chancery court of Dallas, his successor in the trust, 
and the appeal was revived in his name. 

Johnston & Stewart, Mrs. Hannah E. Reynolds, and Brad- 
ley, McAllister & Co., and other judgment creditors also ap- 
pealed. 

There was a severance in this court, errors being separately 
assigned, and also cross assignments of error under the rules. 

Lamar assigned forty-five errors. Some of these assign- 
ments were directed to the refusal of the court to declare his 
mortgage a first and prior lien upon all the property of the 
defendant corporation, including the public ‘lands and the 
“Ashby Branch.” Others called in question the various in- 
terlocutory decrees in the appointment of a receiver, the or- 
der of the receiver to pay for the rolling stock, &e., and 
particularly in authorizing the issue of receivers’ certificates 
especially without notice to him. Others were based on the 
order allowing the receivers’ certificates to be sold at less 
than par, and others were predicated upon the manner in 
which the sale was directed to be made, and the costs to be 
taxed. 

Johnston & Stewart assigned eight grounds of error, which 
assailed the decree allowing any operation or effect to La- 
mar’s mortgage, and in allowing it a lien on the rolling 
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stock owned by the defendant corporation at the time of the 


consolidation. 
The judgment creditors assigned for error, that the decree 


allowed the several mortgages a priority over their judg- 
ments. 

Mrs. Reynolds assigned, among other things for error, 
that the court did not decree the mortgage to Lamar consti- 
tuted a prior lien (on all the property in Alabama, including 
public lands, and the Ashby branch,) to the mortgage to 
Johnston & Stewart; that it authorized the issue of receiv- 
ers’ certificates, making them a prior lien on the road and 
property; that the road was ordered to be sold together ; and 
that the public lands should be sold in a body. 


Messrs. Pettus, Dawson & TILLMAN, R. H. SMITH and 
E. H. GRANDIN, appeared for the appellant, and for appel- 
lees on the cross appeal. 


*Messrs. BRooKS, HARALSON & Roy appeared for John- 
ston & Stewart and assigned errors in their behalf on the 


cross appeal. 


Messrs. FELLOWS & JOHNS appeared on behalf of the 
judgment creditors. 


Mr. H. A. HARALSON appeared for Mrs. Reynolds. 


Messrs. MORGAN, LAPSLEY & NELSON, anpeared for the 
appellees in the original appeal. 


Pettus, Dawson & TILLMAN, for appellant.—I. In the 
Ohio and Mississippi Railr oad Co. v. W heeler, 1 Black 
286, it is asserted that two States cannnot make one corpo- 
ration, but this is overruled in the Railroad Company v. 
Harris, 12 Wall. 65. In that case the court says: ‘The 
question is always one of legislative intent and not of legis- 
lative power.” In this case it is evident that both States in- 
tended to create but one corporation. 





*Nore. St heen not bieen practicable. without unduly lengthening the re- 
port of the case, to set out separately the argument of each of the 
counsel; all of them have therefore been blended into one. The main brief 
for appellees was submitted by Messrs. Brooks, Haralson & Roy ; Messrs. 
Morgan, Lapsley & Nelson, ‘submitting the brief as to the power of the 
court to issue receiver's certificates, &c. 
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The contract of consolidation was for the purpose of 
“gniting together so as to form one consolidated company;” 
the company thus formed having the rights of the others. 

The acts of Georgia and Alabama show the legislative in- 
tent with equal clearness. ‘The consolidation” of the three 
companies “as agreed on by and between said companies, so 
as to form one consolidated railroad company * * is 
hereby ratified and approved.” 

The acts of the legislatures of the two States, providing 
for and ratifying the consolidation, and the contract of the 
three companies, indicate the purpose to continue the Ala- 
bama corporation extended into Georgia. 

The amended charter of the Alabama company, passed be- 
fore the agreement to consolidate, provides that the com- 
pany “shall have power to purchase and own the stock and 
railroad and appurtenances and franchises, or any portion 
thereof, of any company existing in this State, or any other 
State.” 

Again, in the contract made by the Alabama company and 
A. D. Breed for the extension of the old road into Georgia, 
it is declared that the contract is based “on the supposition 
and expectation,” that the railroad of the Alabama company 
will be united or consolidated with the railroad of the two 
Georgia companies, or one of them; “and that arrangements 
will be made * * whereby all the chartered rights and 
privileges of the said Georgia and Alabama Railroad Com- 
pany and the said Dalton and Jacksonville Railroad Com- 

any will be transferred to and vested in this company.’ 

The contract also provides for the stockholders in the 
Georgia companies voting in the next meeting of the stock- 
holders of the Alabama company. Stockholders in the 
Georgia companies who had not paid, were released; but 
stockholders in the Alabama company were not released. 

The board of directors of the Alabama company are au- 
thorized to mortgage all the property and franchises of the 
consolidated company, from Selma to Dalton ; and it is made 
their duty to extend the railroad from Blue Mountain, by 
way of Rome to Dalton; and the power to mortgage was 
given for that purpose. The acts of the two States ratify and 
confirm the consolidation of the Georgia companies “with” 
the Alabama company. 

The case of Clearwater v. Meredith, 1 Wall. 25, is unlike 
this in many important points, and this is also true of the 
eases cited from Indiana. 

Whatever may be the construction given to this contract 
ot consolidation, the fifth item of this contract deprives the 
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question of much of its importance, for it is provided that 
all the debts, contracts, obligations and liabilities of each 
one of the parties to this contract and agreement, are hereby 
assumed by the consolidated company formed under this 
agreement. 

II. The appellees contend that ten of the eleven directors 
did not constitute a quorum, because the president was ab- 
sent. They say that the president was an integral part of 
the corporation. 

“Private corporations as they exist in this country, are to 
be distinguished from municipal corporations of England, in 
this, that they are not, in general, composed of ‘integral 
parts.” Angell& Ames on Cor. 2d ed., p. 655. 

The objection i is based on the second section of the amended 
charter af February 10th, 1852. That section declares that 
two directors may be added to the board, “so as to make 
eleven directors, (including the president,) instead of nine 
as heretofore.” And it is provided that at their next meet- 


ing the stockholders “shall elect * * eleven directors in- 
cluding the president, * * instead of nine directors, in- 
cluding the president.” * * Provided, that six directors, 


including the president, shall constitute a quorum for all 
business.” The words “including the president,” are re- 
peated four times in that section ; ‘and the manifest meaning 
of the words in every place, is that the president must be 
counted as one of the directors, and that six of the eleven 
shall constitute a quorum. By the original charter it is de- 
clared that the subscribers shall elect “nine directors”; “and 
the directors thus chosen, shall elect among themselves a 
president of said company.” 

The 6th section of the original charter is still in force ; 
and it provides: “And if any vacancy shall oceur by death, 
resignation, or otherwise, of anv president or director, * 

* such vacancy shall be filled by the president and di- 
rectors, or a majority of them.” 

The 7th section of the original charter provides: ‘That 
the president and directors, or a majority of them, may ap- 


point all officers;” * * “and a majority of them shall 
determine the compensation of all officers.” * * ‘And 


said president and directors, or a majority of them, are em- 
powered to borrow money * *.” 

It is clear that the intent in every section of the orignal 
charter and the amended charter of 1852, is that a majority 
of the directors should exercise the corporate powers. 

III. If the first mortgage had been executed without any 
authority from the board of directors of the Alabama and 
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Tennessee River Railroad Company, that company has rati- 
fied it, and the company and all who claim under it, are 
estopped to deny the execution of the first mortgage, or its 
validity as a security. 

1. This mortgage and the resolution directing its execu- 
tion were entered on the minutes of the company in Sep- 
tember, 1852, and there remained ever since without objec- 
_ 

The company received the money on these bonds and 
wa it in constructing this road. 

3. The company paid the interest on all bonds issued un- 
der this mortgage from 1852 to 1861, without any question. 

4, In 1866, the contract of consolidation was made, by 
which all the property of the Alabama and Tennessee River 
Railroad Company became the property of the successor 
company, which assumed all the debts and obligations of the 
Alabama company. So that the present company, as owner 

f the property, and as debtor to the bondholders of the 
first mortgage, had the same power to ratify this first mort- 
gage, as the original grantor ever did have, The present 
company executed the mortgage to Johnston & Stewart and 
in that deed the first mortgage is expressly described and re- 
cognized as a valid lien. 

IV. These facts prove the ratification — the estoppel. Mo- 
bile and Cedar Point R. Co. v. Talman, 15 Ala. 489; Her- 
man’s L. of Estop. p. 512, see. 542; Ottawa R. Co. v. Mur- 
ray, 15 Ill. 336; Bronson v. LaCrosse R. Co., 2 Wall. 283; 
Lexington v. Butler, 14 Wall. 282; Grand Chute v. Wine- 
gar, 15 Wall. 355; Moran v. Commissioners, 2 Black 722 ; 
Rodgers v. Burlington, 3 Wall. 654; Meyer v. Muscatine, 
1 Wall. 384; Kennicott v. Supervisors, 16 Wall. 452. 

And the following decisions of our own court show that the 
grantor in the first ‘mortgage is estopped to deny its execu- 
tion: Ala. ng Tenn. R. R. Co. v. Kidd, 29 Ala. 221; 
Bean v Welsh. 17 Ala. 770; Cravey v. Remson, 19 Ala. 430; 
Broom’s L. Max. 4th Ed., m. p. 676; Blecker v. U.S. 
Bank, 8 Wheat. 363; Supervisors v. Schenck, 5 Wall. 781; 
Knox Co ounty v. Aspinwall, 21 How. 299. 

V. It is objected that the mortgage to Lamar and Hal- 
lett does not cover after acquired property; because it is 
said, “that a man cannot grant a thing he hath not.” 

This maxim of the law courts, even at law, was subject to 
limitations and exceptions, and was applied more especially 
to grants in presenti. See Pinnock v. Coe, 23 How. 128. 

In the Galveston Railroad vy. Cowdery, 11 Wall. 481, the 
court says 
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“Had there been but one deed of trust and had that been 
given before a shovel had been put into the ground towards 
constructing the railroad, yet, if it sesumed to convey and 
mortgage the railroad which the company was authorized by 
law to build, together with its superstructure, appurtenances, 
fixtures and ‘rolling stock, these several items of property as 
they came into existence, would become instantly attached 
to and covered by the deed, and would have fed the estop- 
pel created thereby.” 

See also Miller v. Rutland & W. R. R. Co., 36 Vermont, 
294; Morrel v Noyes, 56 Maine, 471. 

The power of a railroad corporation in this country, to 
mortgage its road, constructed and to be constructed, with 
all its present and future appurtenances, and all its present 
and future property, real and personal, in any way connected 
with, or incident to the road, and all accessions to, or exten- 
sions of the thing granted, and without any statutory aid, 
ought at this day ‘to be considered as forever settled. White- 
head v. Whitehead, 5 Mo. 33; Witlink v. Morris Canal, 3 
Green’s Ch. 402; Pierce v. Milwaukie R. R., 24 Wis. 551; 
Dunham v. Railway, 1 Wall. 266; Mitchell v. Winslow, 2 
Story’s Rep. 639. 

The power of a railroad corporation to mortgage its fran- 
chises, unaided by statute, was for many years a question of 
doubt and difficulty, and though it may not be entirely set- 
tled, the decided weight of authority seems to be in favor 
of the power. In Alabama this power seems to be conceded 
by our courts, in Pollard v. Maddox, 28 Ala., on page 325. 

This question is ably discussed in Morrell v. Noyes, 56 
Maine, page 469. But as we are satisfied that this point must 
be decided in favor of the lien of the first mortgage, on 
another and distinct principle, we will not pause further to 
insist on this power, apart from statutory aid. 

The power to mortgage, given by the charter, is so broad 
and comprehensive that it is difficult to name a power in 
that regard, that it does not give. All the means, all the 
property, and all the effects of the company may be mort- 
gaged. To do this, the company had full power and full 
anthority and by any form of contract. And when made, 
the mortgage is valid and effectual to all intents and to all 
purposes. 

Prior to 1852, large grants of lands had been made by 
Congress to aid in the construction of other railroads. See 
the act granting lands to Illinois, Missssippi and Alabama, 
approved September 20th, 1850, 9 U.S. Statutes, p. 466, to 
aid in constructing a railroad from Mobile by mouth of the 
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Ohio River, to Lake Michigan, with branches; and an act 
of March : 2d, 1827, granting lands to the State of Indiana, 
4U.S. Statutes, p. 234; and various other acts, to which 
the court will find a general index in the back part of 8th 
U.S. Statutes, at page 96 of the index 

When this railroad company was chartered in Alabama, it 
had become the policy of the United States to aid in the 
construction of railroads and canals, by land grants. And 
section 4 of the charter may reasonably be supposed to have 
been intended to enable this company to accept such a 
grant. 

This company most certainly had the power from the day 
it was organized to accept and hold a grant of land from the 
State of Alabama ; ; for the grant from “the State would carry 
with it the power to accept and hold the land. All the lands 
in controversy in this case, apart from the road, were 
granted by the State to the company. 

The State (see acts 1859-6, p. 223) validated the first 
mortgage, if there were any want of power on the part of 
the company to grant all or any of the rights or property 
which that deed professes to grant. We do not mean by 
this that the State has or could validate a mortgage never 
executed by this company. But the company having duly 
executed this mortgage, the State has validated the deed and 
made it effectual and operative as a security, according to 
the tenor and stipulations of the deed itself. 

When it is objected that an act of a corporation is ultra 
vires, the meaning is that it is against the policy of the State. 
The very objections we are considering, which deny the 
power of this corporation to grant its franchises or its after 
acquired lands, are based on this doctrine of ultra vires. 
They say that such a grant is against the policy of the State, 
or against the will of the State; or to put it in the strongest 
words that such grants are illegal. We have shown that 
these objections are not well taken; but suppose these ob- 
jections were well taken, when the deed was made, the State 
can change its policy, or will, or law. The company execu- 
ted the deed as it is, and granted all its franchises and rail- 
road and all real and personal property appurtenant to the 
road, “and all other property, real and personal now owned 
and which may hereafter be owned.” The company made 
that contract, and the State has validated and made it what 
it purports to be; and made it cover what it purports to 
cover. See Cooley Con. Lim. 369-75; 2 Redfield on Rail- 
ways, 516-517; 5 Gray, 179; 8 Gray, 577; 36 Vermont 
452; 15 Conn. 495; 21 Howard (U. 8.) 425, 
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The particular attention of the court is invited to the 
broad covenant for further assurance contained in the first 
(Lamar and Hallett) mortgage. 

In the Philadelphia, Wil. and Balt. R. Co. v. Woelepper, 
64 Penn. St. Rep. 366, the court, construing a railroad mort- 
gage, says: “It is a plain corollary from these principles, 
that a court of equity will treat a mortgage of property to 
be subsequently acquired, whether it be real or personal, as 
a binding contract, which attaches to the thing when ac- 
quired. Equity considers that as actually done which a chan- 
cellor would decree to be done. If, then, upon every acqui- 
sition of property within the description contained in the 
mortgage, a chancellor would decree the mortgagor to exe- 
cute a mortgage of such subject, it will be considered as 
though it had been done, and, of every article of property as 
acquired, there was an actual mortgage then executed.” 

If this is true where a mortgage is made of property to be 
subsequently acquired, and without any special covenant, 
how much more would it be the duty of a chancellor to de- 
cree the mortgagor to convey, in mortgage, every article of 
property as acquired, when he had specifically covenanted 
that he would so convey it. 

In Fonblanque’s Equity, m. p. 419, § 9, book I, chap. 6, 
the author says: “And as this court is to enforce the exe- 
cution of agreements, and regards the substance only, and 
not forms and circumstances, it therefore looks upon things 
agreed to be done as actually performed.” 

This is one of the fundamental maxims of courts of equity. 
4 Bouvier’s Institutes, p. 106, § 3729; 1 Story’s Eq. Juris., 
57; Craig v. Leslie, 3 Wheat. 573. 

And this covenant for further assurance was, in legal ef- 
fect, performed by the Ala. and Tenn. R. R. Co. after it had 
acquired all the franchises and all the lands in controversy 
in this cause, and before the Selma, Rome and Dalton Com- 
pany (if it is a new company) had any existence, by the con- 
tract with Breed. 

This contract gives Breed a lien on all the franchises, 
lands, railroad constructed and to be constructed under the 
contract, and on all other real and personal property ; and it 
makes Breed’ slien “subject and subordinate to existing liens,” 
and these existing liens are clearly indicated to be “mort- 
gage bonds of the party of the first part.”” See Seymour v. 
Canandaigua & N. F. R. R. Co., 25 Barb. 307 and 308. 

“When the legislature relieves a contract from the impu- 
tation of illegality, neither of the parties are in a condition 
to insist on this objection.” (21 How. 425-6.) So that the 
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estoppel created by this deed has its full power. 

In the Galveston Railroad v. Cowdrey, 2 Wall. pp. 480-1, 
the court say: ‘Without attempting to review the many 
authorities on the subject, it is sufficient to state that, in our 
judgment, the first, second, and third deeds of trust, or 
mortgages, given by the Galveston Railroad Company to the 
trustees, estop the company, and all persons claiming under 
it and in privity with it, from asserting that those deeds do 
not cover all the property and rights which they profess to 
cover.” 

In Douglass v. Scott, 5 Ohio, 198, speaking of estoppel by 
deed, the court say: ‘It adheres to the land, is transmitted 
with the estate; it becomes a muniment of title, and all who 
afterwards acquire the title, take it subject to the burden 
which the existence of the fact imposes on it.” In this State 
an estoppel by deed operates to pass the title. Bean v. 
Welsh, 17 Ala. 770. 

“Deeds defeasible by way of mortgage are as much within 
the rule as if they were absolute, and after-acquired title 


_enures to the mortgagor.” Herman’s Law of Estop. p. 288, 


§ 269; DeWolf v. Hayden, 24 Ill. 525; Herman’s Law of 
Estop. p. 280, § 260. 

“So a subsequent title enures under a covenant for further 
assurance, in a quit-claim deed, as well as under a covenant 
of warranty.” Herman’s Law of Estop. p. 296, § 278; Ben- 
nett v. Walker, 23 Ill., 97; Fairbanks v. Williamson, 1 
Greenl., 96; Phelps v. Kellogg, 15 Ill., 137. 

V. The mortgage to Lamar and Hallett, when consid- 
ered in connection with the act of February 21st, 1860, and 
the amended charter of February 23d, 1866, is most strik- 
ingly like the railroad mortgage which was construed in the 
case of Pierce v. Emery, 32d New Hamp. 484. That case 
was elaborately argued, and the questions decided are dis- 
cussed with great ability by the court. The deed here, as 
there, was broad in its terms, and it is past the ingenuity of 
man to conceive of any property franchise or right, which 
this company did then own, or ever could own, not named 
in this mortgage 

The court say: “The directors then had power under the 
act to name in their mortgage, and to convey in mortgage to 
trustees, all the property, and all the rights, franchises, pow- 
ers, and privileges of the corporation. If they made sucha 
mortgage, it would convey to the mortgagees all the right 
and power which the corporation had to acquire and hold 
property, for the power to acquire and hold property 
is one of the rights and franchises of the corporation, 
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That right would be conveyed and transferred from the 
road to the trustees by the mortgage deed, in the same 
way that the property was conveyed and transferred, subject 
to the conditions of the mortgage; and the subsequently 
acquired property would pass under the mortgage as an in- 
cident to the right of acquiring and holding it, which would 
be vested in the trustees by the mortgage.” 

° . . * “Tf, then, the purchasers under the 
trustees’ sale take what was originally mortgaged, and take 
all the property, rights and franchises of the corporation, to 
hold and enjoy as the corporation held and enjoyed them, 
they take substantially the corporation itself; and the cor- 
poration itself was the thing originally mortgaged.” 

The difference between the case cited and the present, on 
the point we are discussing, is that in the New Hampshire 
case, the statute preceded the deed, and here it was enacted 
after the mortgage. But this difference does not affect the 
principle, if, as we have shown, where “the contract is 
one which the legislature might originally have authorized, 

* * the right of the legislature to confirm it, must be 
recognized.” Cooley’s Con. Lim., 2d ed., p. 379, m. 
p. 417. 

But in the Galveston Railroad v. Cowdrey, 11 Wall., p. 
475, even that seeming difference does not exist. That was 
where a confirmatory statute declared that a purchaser under 
a mortgage of a railroad granting them, “shall be entitled to 
have all the powers, privileges and franchises granted to 
said company by its charter.”’ 

The principle on which the case of Pierce v. Emery was 
decided, is old and well settled. It is that where property 
in esse can be lawfully granted in mortgage, the owner has 
an interest (or the foundation of an interest) in the future 
incidents and accessions to that property, sufficient to sustain 
a mortgage of such future incidents and accessions, along 
with the property itself. 

This is really nothing more than the extension in equity 
of the old common law rule, that “a bare possibility of an 
interest which is incertain, is not grantable ; but such a pos- 
sibility being coupled with some present interest is grant- 
able over. Shep. Touch. 239. 

In the case of Pierce v. Emery, the corporation owned 
the franchise to be a corporation, and the franchise to take 
and hold property, and to construct a railroad, and take 
tolls, and other franchises. In all of these franchises, that 
corporation had a present property ; and as that company 
— lawfully grant in mortgage all of its franchises, it 
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could also lawfully mortgage all the future incidents or ac- 
cessions to that property, along with its franchises ; and 
these incidents and accessions included all after-acquired 
property of every kind, whether real or personal, or con- 
nected with or apart from the railroad. For all the prop- 
erty which the company could acquire, including all enlarge- 
ments of its corporate powers, must of necessity be con- 
nected with and incident to the franchises of the corpo- 
ration. 

The same principle applies with equal force to the first 
mortgage in this case. And this deed should be held to 
grant all the franchises, rights and property, present and fu- 
ture (connected with or apart from the railroad) which the 
company, in their deed, declare to be granted. 

When the first mortgage was executed, the company had 
authority to construct, and had in part surveyed and located, 
a railroad from Selma by way of Blue Mountain to Jack- 
sonville, and thence to Gadsden, and had, before the first 
mortgage was executed, commenced the construction of this 
located line at Selma and at various other points along the 
route. The company then owned a line of railroad from 
Selma, by way of Blue Mountain and Jacksonville, to 
Gadsden—not completed as a railroad, but in process of 
construction. The money obtained on the first mortgage 
bonds was used for the purpose of constructing and equip- 
ping that line. 

Under these facts, and the well settled principles estab- 
lished by the authorities heretofore cited, how can it be pos- 
sible that the road from Blue Mountain to Jacksonville, and 
from Jacksonville to Gadsden, is not covered by the first 
mortgage? Pinnock v. Coe, 23 How., 128; Galveston Rail- 
road v. Cowdrey, 11 Wall., 481; Dunham v. Railway Co., 
1 Wall., 266; Miller v. Rutland & W. R. Co., 36 Vermont, 
294; Morrill v. Noyes, 56 Maine, 471; Willink v. Morris 
Canal, 3 Green’s Ch., 402; Mitchell v. Winslow, 2 Story’s 
Rep., 629; Pierce v. Milwaukee R. Co., 24 Wis., 551; 
Whitehead v. Vineyard, 50 Mo., 30; 2 Story’s Eq. Juris., 
secs. 1040 and 1055, and notes; Pierce v. Emery, 32 New 
Hamp., 484. 

The complainants deny the lien on that part of the line 
between Blue Mountain and Jacksonville, on the ground that 
it was not constructed by the old company. This objection 
is unsound, even if the old company had done nothing to- 
wards constructing this part of the line. For the line of 
road was mortgaged from Selma, by way of Blue Mountain, 
to Jacksonville and Gadsden in 1852, and this mortgage was 
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then recorded, and all the world had notice of it ; and who- 
ever after constructed the road from Blue Mountain to Jack- 
sonville could acquire no lien thereby superior to the mort- 
age. 

” The complainants mainly rely on Collins v. The Central 
Bank, 1 Kelly (Ga.) 435, to sustain this point. That case 
is unsupported by reason or authority, and is in direct 
conflict with the long list of adjudged cases last above 
quoted, and has been, at least twice, directly overruled by 
the supreme court of the United States. 

In looking into this case from Georgia, the court will see 
that it makes the lien of a second mortgage superior to a 
first mortgage, for exactly the same reason which this court 
would give for sustaining the superiority of the first. In 
that case the “bond-holders” had a statutory first mortgage 
on a railroad, and were confronted by a contractor with a 
second mortgage, for constructing (whilst he held under 
lease the entire road) one end of it. The learned judge says: 
“Certainly the billholders, who are the creditors of the 
company, can not be considered as standing, at least ina 
court of equity, in better condition than the company under 
whom they claim. If the company could not appropriate 
the road built by the contractors, to their own use and ben- 
efit, until payment for the work and materials, on what prin- 
ciple is it the billholders, claiming under and through the 
company, can justly claim in a court of equity to have ex- 
clusively appropriated to their benefit the proceeds of the 
sale of such portion of the road and materials?” 

On the 23d of February, 1866, when the amendment au- 
thorizing a change of route was passed, the company owned 
the franchise to extend their road from Jacksonville to the 
Georgia line, and had that line already lawfully surveyed, 
located, and in part graded. 

Now, at that time, was not this extension of the franchise 
and this located and partly constructed line covered by the 
first mortgage? We have already shown that the franchise 
of this company to be a corporation ; and all other fran- 
chises owned by the company, in 1852, were covered by the 
first mortgage. This new power was merely an incident or 
accession to the old franchises, and they were in mortgage 
when this new power was added to them. And it became 
blended with and part of them. And we have shown that 
all of the old chartered line was covered by the first mort- 
gage, as well as all the rights, powers, privileges, and fran- 
chises of the company. And this new line is, in law and in 
fact, only an extension of, and an incident and accession to, 
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the old line. This new line, as well as the new franchise, is 
clearly embraced in the terms of the Lamar and Hallett 
deed. If it was lawful to grant this after-acquired right 
and property, or if it was made lawful, they are both grant- 
ed in the first mortgage. Seymour v. Canandaigua & N. F. 
R. Co., 25 Barb., 308 ; Pierce v. Emery, 32 N. H., 484. 

The unfinished branch (Ashby) was authorized by an act 
of the legislature, approved December 8th, 1863. This 
road was laid out and located, and was eraded for six miles, 
in 1864. The old company owned this branch line and the 
franchise to own and operate it as a railroad in 1864; and 
both are incidents and accessions to and connected with the 
old railroad ; and both, under the authorities supra, are 
covered by the first and second mortgages. See also 28 
Ala., 321. 

The original grant of lands vested the title in fee simple 
in the State to all of these lands at the time when the act 
was approved. For at that time the entire line of railroad 
had been surveyed and located; and being then located, 
nothing was wanting to designate with certainty the par- 
ticular lands granted. This question was decided in refer- 
ence to a erant made to the States of Arkansas and Mis- 
souri, by act approved February 9th, 1853, on the identical 
terms and conditions as in the present grant. 9th volume 
Opinions of Att’ys Gen., p. 41. 

“This act vests the fee simple title in the States to which 
the lands are given.” And so on page 42, the Attorney 
General says: ‘The definite location of the road will locate 
the grant upon the proper number of even sections on each 
side.” a as And the authorities there cited sustain 
this opinion. 

The title being in the State, the lands were granted by the 
State to the company by the act of January 20th, 1858. 

And when the title to these lands vested in the company, 
they were covered by the first mortgage on the principles 
already stated. The evident purpose of this deed was to 
embrace, not only the lands connected with the railroad, but 
all real property which the company then owned, or should 
own in the future. Any other construction would make the 
words “all other property real” to mean nothing; for ev- 
erything connected with the railroad, “including all lands,” 
were already conveyed. 

The appellees object that these lands are not covered by 
the first mortgage, because the company did not then have 
power to own the lands. And we insist that the company by 
its original charter did have power to accept a grant of them. 
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But if it did not, it did mortgage all of its property, real 
and personal, present and future, along with all its fran- 
chises and rights, and the State validated the deed, before 
any third person acquired any interest in these lands. 

In White v. Vineyard, 50 Mo. 30, the State of Missouri 
obtained a statutory mortgage upon “the road and property” 
of a railroad company. There were no other words to de- 
scribe the property which was covered by the mortgage. 
After this statutory mortgage became operative, the com- 
pany, having authority to do so, purchased lands apart from 
the railroad, and it was held that these lands were covered 
by the mortgage. 

Similar objections were raised there as here, as to the 
trust upon which the lands were granted. 

The court say: * * The provisions of that act show that 
the grantors intended that one hundred and twenty sections 
should be sold to construct the first twenty miles, and then 
another one hundred and twenty sections should be sold to 
construct the second twenty miles, and so on. So that when 
twenty miles were completed, the State might lawfully grant 
the first one hundred and twenty sections to the company, 
and so on, as each twenty-mile section of the road was com- 
pleted. 

There is another answer. The United States, the donor, 
alone can object to the use to which the lands are put. 1 
Wall. 333-37; 12 How. 77. 

If the Selma, Rome and Dalton Railroad Company be a 
new company, its position is that of successor to, rather than 
a purchaser from, the old Alabama company. And as suc- 
cessor it takes all the property, and all the duties, and all 
the obligations of the old Alabama company. It can deny 
no right at law or in equity, which could be lawfully assert- 
ed against the old company. Every covenant of the old 
company is a covenant of the new company. 27 Ala. 586. 

In the Philadelphia & W. R. Co. v. Maryland, 10 How. 
393, the court, construing a statute of Maryland under 
which, and acts of other States, railroad companies, char- 
tered respectively by these States, were united into one com- 
pany, and which provided that the consolidated company 
should be “responsible for the contracts, debts, obligations, 
engagements and liabilities, at law and in equity, of the sev- 
eral companies,”—say: ‘The evident meaning of the statute 
is that the new company “should stand in their place.” 

If the new company took these lands, not as successor, 
but as purchaser, the purchase money has never been paid 
or secured, and there has been no waiver of the vendor’s 
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lien, and the complainants had notice of the lien, for the 
contract of consolidation is stated in their mortgage. 

VII. By the “Breed contract,” the old company leased its 

railroad and all its property to Breed, for an agreed rent, and 
it was provided, among other things, that “The party of the 
second part, his associates and assigns, and his or their au- 
thorized agents, shall have the right, pending said lease, to 
make such additions to the locomotives, cars, and machinery 
and tools, and implements, and appurtenances, as may be 
necessary and required from time to time for the business 
ot the road, which will be taken into account in the schedule 
of leased property provided for on the termination of the 
lease.” * * 

Here is a plain contract for the purchase of all locomo- 
tives, cars, ete., brought on the road by Breed, during his 
lease, and they are properly called “additions.” Breed hav- 
ing thus made this — t of sale, the company had a right 
to this property, and when brought on the road it belonged 
to the company—subject, of course, to the lien of Breed ‘for 
all sums which the company owed him under that contract. 
But we have shown that Breed agreed when he took his 
lien, that it should be “subject and subordinate to existing 
liens”; which liens are shown in the same paragraph to mean 
“mortgage bonds of the party of the first part’; and this 
meaning is made more manifest by the succeeding paragraph 
of this contract, numbered 13. 

So that the first mortgage attached to and covered all loco- 
motives, cars, ete., as fast as they were brought on to the 
road by "Breed during his lease. 

VIII. The interlocutory decrees objected to were all 
made in vacation, and w ithout any legal evidence, and be- 
fore the trustee in the first mortgage had any notice that the 
suit had been commenced. 

Generally, any order of the chancellor, prejudicial to the 
rights of a party, can be reviewed on appeal without saving 
the point either by objection or exception. But the rule is 
generally reversed when error is assigned on the rulings of 
the register; for the party ought to have the errors of the 
register corrected by the chancellor. 

In Bobe’s Heirs v. Stickney, 36 Ala. 491, it is said: “It was 
not necessary to except to that part of the proceedings before 
the register, because that officer conformed to the directions 
contained in the decree of the chancellor. The error, if any, 
is patent on the face of the decree, without resort to the re- 
port of the register. In such cases, exceptions to the report 
would be supererogatory.” Lang v. Bowen, 21 Ala, 191. 
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We insist that these extraordinary orders, if tolerated, 
would prove that the stern prejudices of the old common 
law judges against courts of chancery were well founded. 
They demonstrate “the necessity of providing somewhere a 
limit” to the power of a chancellor to confer authority upon 
receivers without notice or evidence. The only limit to 
that power which these orders indicate, is the one contained 
in the great promise—“ask and ye shall receive.” 

IX. Murdock took the bonds held by him and became the 
owner of them, in special trust for the benefit of the holders 
of first and second mortgage bonds. He had, and still has 
the right, and it is his duty as trustee, to enforce the pay- 
ment of the bonds he holds. And, as trustee, he is entitled 
to have the fund arising from sales under the complainant’s 
mortgage applied to the payment of the bonds thus held by 
him, equally and pro rata with other bonds issued under the 
complainant’s mortgage. 

Why should not the new company have given this addi- 
tional security for these debts which it justly owed and had 
expressly promised to pay? And having given it, and pro- 
vided in the deed that bonds should be issued under it to 
Murdock, as special trustee, and that bonds issued under 
that deed, “each and all are secured equally and alike,” why 
is it that a court of equity should inject into that deed a new 
proviso, foreign to its meaning, to the effect that the bonds 
issued “are secured equally and alike,” provided, the bonds 
issued to the special trustee shall not be so secured until they 
are exchanged for other bonds? The intent of the new com- 
pany in creating this special trust to secure the payment of 
the prior mortgage bonds of the old company, is made more 
manifest when the complainants’ mortgage is considered in 
connection with the Breed contract. 

X. It is insisted that the repairs made by Breed, for which 
the new company covenanted to pay Breed, entitled it to 
a lien on the old road for $1,000,000, superior to all mort- 
gages executed by the old company, which the new company 
also promised to pay. And it is further insisted by com- 
plainants, that as the old company gave them a third mort- 
gage on the old road, before the repairs were inade, this lien 
for $1,000,000 was thereby assigned to the appellees. 

Thus, the maritime rule of a first lien for “last repairs” is 
dragged on shore, with the copper bottom above the sails, 
and otherwise so disfigured that no sailor would know it. 

The owner claims a first lien for last repairs, made by 
himself on his own vessel, against his creditor, who holds a 
mortgage. Galveston Railroad v. Cowdrey, 11 Wall. 482; 
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Pierce v. Emery,, 32 New Hamp. 520. 

XI. The court ordered that all the railroad, including 
branch railways, should be “sold together.” It is a contract 
right of a first mortgagee, that the property conveyed to him 
shall be sold to pay ‘the debt—not with other property. He 
has a right to pay for the property sold under his mortgage 
with the money due him, and cannot be required to buy 
other property, as a condition of being allowed to purchase 
that covered by his mortgage. This exact point has been 
decided. Katon& H. R. R. Co. v. Hunt, 20 Ind., 457; 
Scoby v. Gibson, 17 Ind., 572. 

XII. The first mortgagee ought not to be required to con- 
tribute to the costs of this suit. It is the suit of a third 
mortgagee, brought to have the first mortgage declared void 
and to have all other mortgages foreclosed by a sale. It is, 
as against the first mortgagee, strictly an adversary suit, be- 
tween hostile parties, one seeking the destruction of all 
claims asserted by his opponent, and the other using only de- 
fensive armor to shield his liens from destruction. Titus 
v. Velie, 6 Johns, Ch. Rep. 434-5; 2 Mad. Ch. 554. 

Suppose the trustee in the first mortgage had brought this 
suit, he would have been entitled to his debt and costs, out 
of the proceeds of the sale of property covered by his mort- 

gage, before any other costs were paid; and the other de- 

fendants would then have had to pay their own costs and 
the costs of the plaintiff also, if the fund was insufficient. 
Cranston v. Johnston, 3 Ves. (Sum. Ed. and note on page 
184) ; Kinebel v. Scrafton, 13 Ves. (Sum. Ed.) 370; Hep- 
worth v. Haslop, 3 Hare, 485; 2 Spence’s Eq. Juris. m. p. 
675, and note; 3 Dan. C. Pl. & P., (Sum. Ed.) pp. 1525- 
2829, and notes. 

Receivers’ expenses stand very much in the same position 
as costs. This was the appellees’ suit; and the trustee in 
the first mortgage is made defendant, not for his benefit, but 
to destroy his liens. He did not, in any sense, adopt the 
suit. The trustee in the first mortgage was entitled to pos- 
session of all the property covered by his mortgage, and he 
had a power of sale; and, but for the bringing of this suit, 
he could have sold under that power without any receivers’ 
expenses. 

As between the mortgagor and the mortgagee, when the 
latter is in possession, the expenses about the property must 
be confined to necessary repairs and protecting the title. In 
Sandon v. Hooper, 6 Beavan, 246, this rule is well stated 
in these words: ‘Such repairs as are necessary for the sup- 
port of the preperty, he will be allowed for. He will not 
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only be allowed for repairs, but he will also be allowed for 
doing that which is essential for the protection of the title 
of the mortgagor. * * * But he has no right to lay out 
money in what he calls increasing the value of ‘the property, 
which may be done in such a way as to make it utterly im- 
ossible for the mortgagor, with his means, ever to redeem 

'This is what has been termed i improving a mortgagor out of 
his estate—an expression which has been used both in this 
argument and on former oceasions. The mortgagee has not 
a right to make it more expensive for the mortgagor to re- 
deem, than may be required for the purpose of. keeping the 
property in a proper state of repair, and for protecting the 
title to the property.” 

The mortgagor can make whatever repairs or improve- 
ments he may see fit, not as a charge against the property 
mortgaged, but out of his own means not mortgaged ; if the 
mortgagor grant to a second mortgagee, he cannot gr ant any 
larger estate or any larger powers over the estate. than he 
has. Hav ing no power to create any lien for repairs or im- 
provements on the property, or for protecting the title, he 
cannot confer such a power on a second mortgagee, as 
against the first mortgagee. So that repairs and improve- 
ments, and expenditures to protect the title, when made by 
a second mortgagee, stand on no greater but the same equity, 
as against the first mortgagee, as though they had been made 
by the mortgagor. 

Lord Langdale, in a late case where the subject was fully 
discussed, held that the money arising from the sale of each 
estate separately incumbered, ought to be treated in the same 
manner as the estate itself would have been, and that the 
mortgagees ought to be paid their principal, interest, and 
costs, according to their respective priorities, and that the 
costs of sale ought not to be paid, in the first place, out of 
the general fund. Wild v. Lockhart, 10 Beavan, 323. And 
see to the same effect the following authorities: 3 Daniel 
Ch. P. & P., m. p. 1228-9 and notes, (Perkins’ Ed., 2d Am.) 
Hepworth v. Haslop, 3 Hare, 485, (25 Eng. Ch.); in which 
Vice-Chan. Wigram says: “That a mortgagee is entitled to 
his principal, interest and costs, as against the mortgagor, 
and puisne incumbrances claiming under the mortgagor, can- 
not, as a general proposition, be disputed.” Upperton v. 


Harrison, 7 Simons, 444 (10 Eng. Ch.); Belchier v. Ren- 
forth, 1 Eden, 523; Hylton v. Hylton, 7 DeGex, Me. & G., 
30; Martin v. Somerville Co., 3 Wallace, Jr., 206. 
The costs and expenses of sale should not have been 
charged on the gross proceeds of the sale. The authorities 
Vou, Lit, 
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cited before show that in a case like this, the first mortgagee 

is entitled to have his principal, interest and costs first paid 
out of the proceeds of the sale of the property covered by 
his mortgage before it is diminished by any other cost or ex- 
pense. Even in cases where the first mortgagee assents to 
the sale, the better opinion seems to be, that he must be paid 
in full, debt and costs, before the fund is diminished. Much 
more would he be so entitled, where, as in this case, the 
first mortgagee gave no such assent, directly or indirectly. 

XIII. The power claimed for a court of chancery to 
grant, in mortgage, all the property and all the franchises of 
a railroad corporation, for the purpose of securing the pay- 
ment of its commercial paper, and to make its mortgage su- 
perior to all antecedent mortgages, without the consent of 
the prior mortgagees, is without any foundation in reason or 
justice ; and, so far as we have heard, is not sustained by one 
case, adjudged in any court of last resort in any State or na- 
tion. 

This asserted power is so new, that so far as our learned 
adversaries have been able to inform the court, it was never 
claimed prior to our great civil war. 

The history of such receivers’ certificates, short as it is, is 
only one of disaster and of ruin to mortgage securities. 
Mortgagees under them have been improved out of their 
estates. 

The receivers’ certificates issued in this case impair the 
obligation of the contract contained in the first mortgage. 
The question, whether the obligation of a contract is im- 
paired, does not depend on the extent of the charge made in 
the contract. The degree to which contract rights are im- 
paired, is not to be considered; for they must not be im- 
paired toany degree. Green v. Biddle, 8 Wheat. 751; Bron- 
son v. Kinzie, 1 How. 316. 

In Gantly’s Lessees v. Ewing, 3 How., pp. 716-17, the 
court say: “The contract of mortgage was a vested interest, 
and its main incident a right to have the land applied in 
discharge of the debt, either by an execution executed, as on 
a judgment at law, or in some form of remedy substantially 
equal. See Ev parte Pollard, 40 Ala. 88; 16 Wall. 318; 4 
Wall. 533. 

In Martin v. The Sommerville Company, 3 Wallace, Jr., 
(Cir. C Rep.) on page 214, Grier, justice, says: ‘The ob- 
ligation of this contract is moreover impaired by this act, in 
that it gives a precedence to certain indefinite costs and 
charges (not costs of sale merely,) to be paid out of the pro- 
ceeds of the property, before the mortgage debt.” And on 
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the preceding page that judge, speaking of a mortgage after 
condition broken, says: “It is an estate in fee simple, de- 
feasible only by the payment of the mortgage debt.” 

From the foregoing authorities, it is clear that the trustee 
in the first mortgage, when this suit was commenced, had a 
contract right to have all the property covered by his mort- 
gage applied first to satisfy the bonds secured thereby. But 
the court decreed that this first lien should be only a second 
lien ; and that the receivers’ certificates for money borrowed 
at usurious interest, “to be used in equipping, repairing and 
operating” the railroad, should be a first lien on the railroad 
and all the equipments, property and appurtenances thereof. 
By the decree, no condition or restriction is placed on this 
new mortgage, except as to the amount and the borrowing 
of the money by the receivers, at a discount not greater than 
ten cents on the dollar. If the receivers borrowed the 
money on the terms stated, and issued their certificates 
therefor, then this new first lien is forever fastened on all 
this property, and made superior to all other liens; and no 
use that the receivers may make of the money, after it is 
borrowed, can change the result. In other words, a court 
of equity delegates to the receivers the power to grant in 
mortgage all of this property, for money to be borrowed, and 
to make this last mortgage a first lien. This is evidently an 
impairment of the obligation of the first mortgage. 

The decree in the Alabama and Chattanooga Railroad case 
was in fact a consent decree. There is nothing in the history 
of that case, or the other case referred to, which should en- 
courage the exercise of this power. 

The facts in Sutherland v. Ship Canal Co. illustrate in 
the most forcible way, the miserable absurdities to which this 
new power will lead a court, when it is carried out to its le- 
gitimate and logical consequences. For the court issues cer- 
tificates for $500,000 00, bearing ten per cent. interest, and 
sells the certificates for $375, 000 00; the certificates are da- 
ted June 17th, 1872, and are payable at the National Park 
Bank, July 1st, 1873. So that the court, in fact, borrows 
money at over forty-six per cent. per annum; and gives its 

mortgage as a first lien, paramount to all other mortgages! 
And then the court abdicates its power to decree the sale of 
all this property to its mortgagee, under the power of sale 
contained in the court’s mortgage! And then the court re- 
pudiates its own contract, by saying to its own mortgagee, 
after the law day, you must wait until I can hear from the 
supreme court! And all this is done in a court of equity. 

Again, the court’s mortgage in this case violates the Ist 

Vou. Lilt. 
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section of the 14th amendment of the Constitution of the 
United States, which declares: ‘Nor shall any State deprive 
any person of life, liberty, or property, without due process 
of law.” And it also violates the 8th section of the Ist ar- 
ticle of the Constitution of this State, which contains the 
same prohibition, copied, in substance, from Magna Charta, 
granted by King John to the rebel Barons at Runemede, in 
1215. 

Appellants have had no day in court. 

Taylor v. Porter, 4 Hill, (N. Y.) on page 147; Hoke v. 
Henderson, 4 Dev., (N. C.) p. 15. 

The court will observe that this decree is founded upon 
the petition of the receivers alone. No party to the suit 
asked for the decree. ‘A receiver ought not to present a pe- 
tition or originate any proceedings in the cause.” Kerr on 
Receivers, 206, and authorities there cited. 

Judge Story states certain cases where courts of equity will 
apnoint a receiver at the instance of subsequent mortgagees ; 
and then declares the cautious and true rule, applicable not 
only to the appointment of receivers, but also to the powers 
to be given them in cases of that kind: “But in all cases of 
this sort, where the court acts in favor of subsequent incum- 
brancers, it is cautious in thus interfering, not to disturb any 
prior rights or equities.” 2 Story’s Eq. Juris., § 837. From 
this clear statement of the doctrine ot equity, “in all cases 
of this sort,” it is manifest that, learned as he was in civil 
and English and American jurisprudence, that great judge 
never heard of such a thing as a mortgage, made by a court 
of equity, to secure the payment of receivers’ certificates, 
and to be a lien, paramount to all “prior rights and equities.” 
This baleful credit-destroying doctrine, by which a first 
mortgage is debased into a second lien, is now before this 
court, to receive the judgment it deserves. 


Brooks, HARALSON & Roy, contra.-—The effect of the con- 
solidation, under the facts alleged in the bill and admitted in 
the answers, was “a dissolution of the three corporations, and, 
at the same instant, the creation of a new corporation, with 
property, stockholders, rights and privileges derived from 
those passing out of existence.” Clearwater v. Meredith, 1 
Wallace, p. 25; McMahon v. Morrison, 16 Indiana Rep., 
172; Railroad Company v. Harris, 12 Wallace, p. 65; Phil. 
Wil. & Balt. R. Co. v. Maryland, 10 How., 392. 

It was not to merge the two Georgia companies in the 
Alabama company, as argued by counsel, but to dissolve and 
destroy each of the three previously existing corporations, 
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and to create a new and independent corporation, invested 
with all the property, rights and franchises of the three; and 
with different and more extensive rights, powers and fran- 
chises than any one or two of the three. 

This is shown to have been the intent of the parties by 
the articles of consolidation ; by the acts of the legislatures 
af their respective States, and by the action of the consoli- 
dated company. If the purpose had been to merge the two 
Georgia corporations into the Alabama and Tennessee River 
Railroad Company, the articles of consolidation would not 
have provided, as they did, that that company, as well as 
others, should by proper deed convey all its rights, fran- 
chises and property to the consolidated company ; nor would 
the company have executed such a deed; yet it is averred 
in the bill and admitted in the answers of the defendants, 
not only that the three previously existing corporations 
were merged into one consolidated corpor ation, but that they 
executed, “respectively, deeds conveying all their property 
and franchises to the Selma, Rome and Dalton Railroad 
Company. 

Neither would it have been provided, as it was, that the 
consolidated corporation should assume the debts of the Ala- 
bama and Tennessee River Railroad Company, as well as the 
debts of the other companies. 

If the Selma, Rome and Dalton Railroad Company is 
merely the Alabama and Tennessee River Railroad Compa- 
ny, under a new name, with authority derived from the 
State of Georgia to extend its road into that State, as ar- 
gued, the acts of the legislature of Alabama, first author- 
izing and afterwards ratifying the consvlidation would be 
entirely nugatory; since the license to extend a road in 
Georgia could only be obtained from the State of Georgia ; 
and the several provisions for the consolidation cont ained in 
the agreement of the companies and the acts of the legisla- 
tures, would be utterly without meaning or effect. 

The purchasers of a railroad at execution sale, although 
acting under the name and charter of the old company, were 
nevertheless held to be a new company, with the right to 
complete and extend the road which they constructed, to the 
mortgages executed by the old company in Galveston Rail- 
road v. Cowdr ey, 11 W: ‘allace, p. 459; Pollard v. Maddox, 
28 Ala., 321; 17 Wisconsin Rep., p. 497; 18 Wisconsin, 
p. 27. 

II. The mortgage to Lamar and Hallett was not the act of 
the company, and is therefore void astothe company. The 

company did not in fact execute the mortgage, because the 
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meeting of the members of the board of directors who un- 
dertook to authorize its execution, was without a lawful quo- 
rum. Under the language of the original charter, a major- 
ity of the directors might do a corporate act, but under the 
amendment the president must be present and act. 

Natural persons may do whatever is not forbidden by law. 
Corporations are creatures of limited powers, and can do 
only what is authorized by their charters, and in the mode 
prescribed by their charters. Head & Amery v. Prov. Ins. 
Oo., 2 Cranch, p. 150; Beatty v. Me. Ins. Co., 2 Johns (N. 
Y.) Rep., p. 109; Railroad Company v. Harris, 12 Wall., 
p. 81; City Coun. Mont’y v. Plankroad Company, 31 Ala., 

. 76. 
' Accordingly it is well settled that where the charter re- 
quires the presence of a certain number of a board of direc- 
tors at the doing of a corporate act, a less number will not 
answer; and that the power must be exercised by the par- 
ticular body or bodies in which it is vested: If vested in 
the directors, the stockholders cannot exercise it, and vice 
versa ; if vested in the president and directors, neither can 


exercise it without the participation of the other ; and if 


vested in several integral parts, each part must be present 
and participating in order to do a corporate act. Pres. Turn 
Pike Co. v. Meyer, 6 Serg. & Rawle, 12; Corp. St. Mary’s 
ch., 7 Serg & Rawle, 517 ; Cammeyer v. United L. Churches, 
2d Sandford Ch., 186 ; Convo. et al., v. Port Henry Iron Co. 
et al., 12 Bar., 27; Marsh v. Fulton Co., 10 Wallace, 676, 
683 ; Beatty v. Marine Ins. Co., 2 Johns, (N. Y.) 109; Ee 
parte Willcocks, 7th Cowan, 402 ; Hosack v. College of Phy- 
sicians, 5 Wendell, 552; Wheelock v. Moulton, 15th Ver- 
mont, 519. 

It follows that the action of the members of the board of 
directors, taken in the absence and without the participation 
of the president elected by the stockholders, who was the 
head of the corporation and an integral part of the govern- 
mental power, did not constitute, and was not a corporate 
act. D’ Arey v. Tamar, &e., R. Co., (Li. Rep.) 2 Exch’r, 138. 

The first mortgage has not been ratified. If none but a com- 
petent board of directors, lawfully assembled, could authorize 
its execution, it follows that none but a competent board, 
so assembled, could ratify a mortgage that has no binding 
existence. Otherwise any corporation might be bound by a 
deed, the execution of which it never authorized; and the 
will of its directors, and not its charter, would be the rule 
of its ‘conduct ; or in the language of Chief Justice Mar- 
shall: “It would be to dispense with the formalities required 
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by law, for valuable purposes, and to enable these artificial 
bodies to act and to contract in a manner essentially differ- 
ent from that prescribed for them by the legislature.” 

To have constituted a ratification of this deed, it is essen- 
tial not only that a competent board should have acted in the 
premises ; but the board must have known that the instru- 
ment they were about to ratify was void, and that the act 
they were about to do was necessary to give it validity ; 
that act must have been done with intent to make that valid 
and binding which was before inoperative; and the deed 
must then have been re-delivered ; or something done equiv- 
alent to a re-delivery Shackleford v. Smith, 5 Dana, 282 ; 
Smith v. Shackleford, 8th Dana, 452, 478. 

It is not pretended that the corporation knew that this 
deed was invalid, or that it ever re-delivered it; or that it 
ever did any act whatever with intent to make the said deed 
valid. 

The reference to the “first mortgage,” contained in the 
mortgage made by the Selma, Rome and Dalton Railroad 
Company, not only falls short of the essentials of ratification 
in al] other particulars, but the act relied upon, is the act of 
the Selma, Rome and Dalton Railroad Company, and not 
that of the Alabama and Tennessee River Railroad Compa- 
ny, which had, long before, been dissolved and ceased to ex- 
ist. 

The authorities relied on to show the contrary, relate ex- 
clusively to simple contracts, as to which it has always been 
held that very slight circumstances will amount to a ratifica- 
tion , or to commercial paper in the hands of innocent hold- 
ers, where the decisions turn upon the peculiar principles 
of law governing that class of cases. They have no appli- 
cation whatever to what purports to be a solemn deed, dis- 
posing of all the franchises and property of a large cor- 
poration. 

It is claimed that the first mortgage was validated by an 
act of the legislature of Alabama, entitled “an act to author- 
ize railroad companies to execute mortgages, approved 21st 
February, 1850.” Acts 1859-60, page 223. 

This act was passed to set at rest the question raised in 
this State and many others, as to whether a railroad com- 
pany could mortgage or alienate its road-bed, franchises and 
income, without express legislative authority. The act ac- 
cordingly expressly authorizes railroad companies to mort- 
gage and alienate their road-bed, franchises, income and 
other property; and provides that a purchaser shall have 
and possess all the rights and franchises conferred by the 
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charter upon the company; and further provides “that all 
such mortgages and deeds of trust, heretofore made, be here- 
by legalized.” The object of the act was clearly to legalize 
mortgages on a certain class of property, by giving them ef- 
fect according to their terms ; and not to validate or ratify 
any defectively executed mortgage; it was to legalize acts 
which were ultra vires, not to cure the defective exercise of 
powers possessed. The act of the legislature of Texas, con- 
strued in the Galveston Railroad Company v. Cowdrey, 11 
Wallace, was to the same effect. It was held to have rati- 
fied the mortgage of rights and franchises, where the prior 
mortgage embraced those items in terms. 

The Alabama and Tennessee River Railroad Company, 
itself, would not have been estopped by the first mortgage 
from setting up its invalidity. An estoppel by deed can on- 
ly arise where the deed was executed. Here the very ques- 
tion is whether the deed was executed. It would be absurd 
to set up a corporate act as an estoppel, in an issue as to 
whether there was such a corporate act. 

An essential element of estoppel by deed is that the deed 
itself should be a valid instrument. (Bigelow on Estoppel, 
283.) This is the case as to natural persons, much more so 
as to artificial bodies, limited in powers and in the mode of 
exercising them. The doctrine of estoppel cannot be applied 
to give validity to what would have been an illegal or unau- 
thorized act of the corporation ; still less to what was not its 
act; and the corporation itself, or any one interested, may 
set up its invalidity. MN. P.& N. J. R. R., v. Schuyler, 38 
Bar. 534; Madison Plank-road v. Watertown Plank-road, 7 
Wis. 59; 2 Redfield on Railways (8d Ed.) 502, 595, and 
notes ; Commonwealth v. Smith, 10 Allen (Mass.) 448 ; Big- 
elow on Estoppel 283-6; Fairtitle v. Gilbert, 2 Term. 169. 

Neither was the company estopped from denying the va- 
lidity of the mortgage by the issue of the mortgage bonds, 
whatever effect that might have upon the bonded debt. The 
bonded debt may be a valid and subsisting obligation inde- 
pendent of the mortgage, and notwithstanding irregularities 
in their issue, because they are commercial paper in the 
hands of bona fide holders without notice, and because the 
company has received value for them ; but there is a wide 
distinction between the liability of the company on bonds so 
issued and held as a debt, and the validity of an alleged 
mortgage to secure them. Besides, persons dealing with a 
corporation are chargeable with knowledge, not perhaps of 
every irregularity in the mode of action of the proper officers 
or agenis, but certainly of the want of authority in the per- 
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sons pretending to act as a board of directors. 

Neither does the Breed contract operate any estoppel. 
That contract and the lien created thereby, were, it is con- 
ceded, made subject to prior liens then existing. But as 
other mortgages and liens existed upon portions of the prop- 
erty, what were in fact existing liens, was left an open ques- 
tion ; and Breed was at liberty to contest any alleged lien. 
His lien was only subject to such as should be established 
to be prior existing liens. Such a recital lacked an essential 
of an estoppel, viz: “That estoppels must be certain to ev- 
ery intent, and are not to be taken by argument or infer- 
erence.” 

The mortgage to Johnston and Stewart lacks every essen- - 
tial ingredient of an estoppel as to the first mortgage. There 
is no mutuality in it. It is not pretended that the first 
mortgagees ever acted upon it, or that their conduct has in 
any way been influenced by it; and it was, besides, made by 
the Selma, Rome and Dalton Railroad Company, and not by 
the Alabama and Tennessee River Railroad Company. 

But the doctrine of estoppel has no application here. 
There is no question of title or estate involved. The appel- 
lees claim as creditors of the Selma, Rome and Dalton Rail- 
road Company—their mortgage is a lien or security for 
debt—a mere chose in action, especially in this State, where 
hy operation of law it passes to the person who by assign- 
ment or otherwise becomes entitled to the debt which it se- 
eures. Their relative positions are those of debtor and cred- 
itor, a relation not of privity, but of antagonism. (Water’s 
Appeal, 35 Penn. St. 520; Bigelow on Estoppel, 280.) The 
company is insolvent, and its estate is being administered ; 
and the appellees are at liberty to question any debt alleged 
to have been contracted, or any security alleged to have been 
given by it. 

III. No preference, express or implied, is secured to the old 
mortgage bonds by the deed to appellees. Five thousand 
bonds of the company, of the denomination of $1000 00 
each, are secured by the deed “equally and alike;” and 
pursuant to the resolutions of the board of directors, it is 
expressed on the face of the bonds “that each and all of 
them are alike and equally secured by said mortgage.” 

This language is too clear and emphatic for controversy. 
But 1600 of said bonds were by the provisions of the deed 
placed in the hands of Murdock, special trustee, and Lamar’s 
counsel draws an inference favorable to his claim tor prefer- 
ence from this provision. The facts are that, as the deed 
provides, 2000 of the bonds were placed in the hands of 
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Murdock, special trustee ; 400 of which were to be used in 
paying general creditors, and 1600 to “remove mortgage 
liens and incumbrances”’ upon the property of the company. 
And the 3000 other bonds were to be used in repairing, con- 
structing, completing and equipping the entire road to Dal- 
ton. But no preference in payment is secured to the 1600 
bonds; “each and all are secured equally and alike.” And 
they are to be used by Murdock ‘“‘for the purpose of remov- 
ing all mortgage liens and incumbrances,” and for no other 
purpose. These liens and incumbrances were to be removed 
by exchanging the new bonds for the old ones. This was the 
purpose of the deed ; and if it had been done, those credit- 
ors would now hold the bonds of the Selma, Rome and Dal- 
ton Railroad Company, in the place of their old bonds; and 
for their security would necessarily rely on the mortgage to 
complainants, and not upon any prior mortgage. Al] prior 
liens and incumbrances being removed, each of all the 5000 
bonds, including the 1600, would stand upon an equality, or 
the clearly expressed objects of the deed must be defeated. 
See 18 Ala. 500. 

IV. The mortgage to Lamar & Hallett does not include the 
public lands, because, Ist, those lands were not in the con- 
templation of the parties at the time the mortgage was made, 
and it was not their intention to include them therein ; 2d, 
the mortgage as to these lands would have been an act ultra 
vires ; 3d, to subject the lands to that mortgage would be a 
subversion of the purposes of the grant; 4th, at the date of 
the mortgage the mortgagor had no such right or title to 
said lands as could be made the subject of a mortgage, to 
take effect in presenti or in futuro. 

This contract, like others, must be interpreted in the light 
of surrounding circumstances. 28 Ala. 321. 

In interpreting this mortgage in the light of surrounding 
circumstances, we should first refer to the charter of the 
company, to ascertain what property it had the right to ac- 
quire. For it is well settled that, while a corporation may 
mortgage after-acquired property, yet it cannot sell or mort- 
gage property which, by its charter, it cannot lawfully ac- 
quire. 2 Redfield on Railways, note p. 513; Taber v. Cin- 
cinnati & C. Railway, 15 Ind. 459. 

Under its charter the Alabama and Tennessee River Rail- 
road Company had no right to acquire any other lands than 
such as it had the power to condemn by writ of ad quod 
damnum for its road-bed and appurtenances. 

And no railroad company has a right to acquire lands for 
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any other purpose, unless authorized by its charter. 14 
Wis. 575 

The original charter of the Alabama and Tennessee River 
Railroad Company, section 4, renders said company “capa- 
ble in law of purchasing, holding, selling, leasing, and con- 
veying real, personal and mixed property, so far as shall be 
necessary for the purposes of this incorporation,” and the 
amendments only gave it power to hold such lands as were 
necessary to carry out the objects of the corporation. Pamp. 
Act of Ala. 1851-2, p. 344, sec. 5. 

The “public lands” granted in 1856 to the State of Ala- 
bama, for the benefit of this company, were not owned by 
the company at the time said mortgage was made, and were 
not necessary for any of the purposes mentioned in the char- 
ter, and therefore the company could not lawfully acquire 
title to, or mortgage the same. 

The lands were granted for a specific purpose, and the 
proceeds were to be applied to build the road. Title could 
be derived only as the road was completed in sections of 20 
miles. 11 U.S. Statutes, 17. 

To hold that these lands are included in and subject to 
the provisions of a mortgage, executed four years before by 
the said railroad company, to secure a debt existing at the 
time the mortgage was made, would place it in the power of 
the company to violate the act of Congress, and defeat the 
objects of the grant with impunity. 

But it is said that although the company had no title to 
these lands at the time said mortgage was made, and no right 
to acquire title thereto that, yet the legislature, by an act 
approved January 20, 1858, (Acts 1850-60 p. 3.) granted to 
and vested said lands in said company ; and thereby gave 
the company the power to receive and hold the title. 

The act of the legislature, vesting these lands in the com- 

any, was “for the purposes and under the restrictions spec- 
ified in said act of Congress,” &c., &ec. 

It needs no argument to show that as the company did 
not acquire title to these lands until 1858, and had no right 
to dispose of them then, otherwise than pursuant to, and un- 
der the restrictions imposed by said act of Congress, it was 
not the intent of the parties to include said lands in a mort- 
gage made in 1852, to secure the payment of a then exist- 
ing debt. 

If it had been the intent of the company to include in the 
mortgage these, or any lands which it was prohibited at the 
time by its charter from acquiring or owning, and the mort- 
gage had purported in terms to convey them, the act would 
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have been clearly ultra vires and void; and the subequent 
acquisition of the property would not have made the void 
act valid; nothing short of an express legislative ratifica- 
tion, with the consent of the parties, could have had that 
effect. Redfield on Railways, 579, and cases there cited. 

But the words in the mortgage, “all other property, real 
and personal, now owned, and which may hereafter be 
owned by the parties of the first part,” must be deemed to 
refer to the charter of the company ; and by that the com- 
pany has no power to acquire or own lands disconnected 
with its road and unnecessary for its construction and opera- 
tion; but did have power to acquire and own lands for right 
of way and for stations. At the date of the mortgage the 
construction of the railroad was merely begun; the lands 
for road-bed, depots, warehouses, &c., had not yet been con- 
demned, and were not yet owned by the company. As fast as 
they were condemned and acquired by the company, in the 
progress of constructing the road, they became included in 
the mortgage under the term “real property hereafter 
owned.” ‘This is the necessary and natural construction, 
and it gives full scope, meaning and effect to the words in 
question. 

In the case of Seymour v. Canandagua and Niagara Falls 
Rk. R. Co., 25 Barbour, 284, the description of the property 
granted was precisely the same as in the case at bar. The 
court held that “the description in the mortgage of the 
lands acquired and to be acquired must be deemed to refer 
to the charter; that lands acquired by the railroad com- 
pany, and not used or employed for railroad puposes, would 
not come within the description of the mortgage,”’ and ac- 
cordingly, that the mortgage created no legal or equitable 
lien on such lands, and that these lots—except the strip 
actually used and employed for railroad purposes, were “li- 
able to the legal claims of the other creditors of the cor- 
poration.” 

Again, at the time the mortgage was made the company 
had no power to dispose of these after-acquired lands, for 
the reason that it had no right or title thereto which could 
be made the subject of a mortgage. 

“Rights in remainder and reversion, possibilities coupled 
with an interest, rents, franchises and choses in action, are 
capable of being mortgaged ; but a mere naked possibility 
or expectancy, such as that of an heir, is not.” 2 Story’s 
Eq. Juris., § 1021; 4 Kent’s Com. 144; Robertson and 
Caldwell v. Maulden, Montague & Co., 11 Ala. 967. 

While the property having a potential existence, or which 
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may be in expectancy, or contingent, may be the subject of 
a mortgage or assignment, yet the same “must be based upon 
a right in esse.” Authorities supra. 

Now the company, by its charter, not only had no right 
to acquire these lands, nor to convey them, at the time of 
making said mortgage—but in the face of a prohibitory 
statute there did not even exist a naked possibility, contin- 
gency or expectancy, that it ever would acquire them, much 
less a possibility, contingency or expectancy, “based upon a 
right in esse.” The company, therefore, did not intend to 
include, could not have included, and did not include said 
lands in the mortgage. 

In Wilson v. Bryce, 2 Dillon, 539, the right of the cor- 
poration to own lands was not involved. 

In Whitehead v. Vineyard, 50 Mo. 30, the mortgage was 
statutory, and covered the “road and property of the com- 
pany.” The company purchased land away from the road, 
and not necessary to its use ; but it was authorized under its 
charter to do so, and under the terms of the statute the 
land was held subject to the mortgage. 

It is not questioned that a railroad company may mort- 
gage a railroad “‘to be constructed ;” or that as fast as it is 
constructed it will be covered by and included in the mort- 
gage ; but it must be actually constructed and brought into 
existence as a railroad, before it can be so covered and in- 
cluded ; it must be constructed on the chartered route and 
under the charter of the company making the mortgage ; 
and it must be constructed by the mortgagor and not by 
some other person or body with different and adverse powers 
and rights. 

It is evident that the mortgage in this case includes and 
was designed to include only the road which the company 
had constructed and was engaged in constructing, and that 
the route on this road has been “surveyed and duly located.” 
This surveyed and located route, as the evidence shows, was 
from Selma to Gadsden. The company was authorized by 
its charter to construct a road on that route from Selma to 
Gadsden, and it was not authorized to construct a road from 
Blue Mountain to the Georgia State line, or to Dalton in 
that State. It is thus clear that the road from Blue Moun- 
tain to the Georgia State line is not included in said mort- 
gage, or in any description therein contained. It is not to 
be presumed that the grantor intended to convey what it 
had no right to convey, and what was neither in being nor 
in expectancy. 

Again, the railroad mortgaged was one “to be constructed 
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by the parties of the first part.” The company had no pur- 
pose or authority at that time to construct a road from Blue 
Mountain to the Georgia line; and never did in fact con- 
struct it. 

V. By virtue of the articles of consolidation the Alabama 
and Tennessee River Railroad Company ceased to exist on 
the 8th day of August, 1866. The subsequent acts of the 
legislature confirming those articles, did not effect the con- 
solidation. That had been perfected by the act of the par- 
ties, done in pursuance of previous acts of the same legis- 
latures authorizing the same. And the 8th of August is the 
date at which the Alabama and Tennessee River Railroad 
Company ceased to exist, and the Selma, Rome and Dalton 
Railroad Company came into existence. 

The road from Blue Mountain to the Georgia State line 
was not constructed until long after this ; no part of it was 
constructed and equipped until the 20th September, 1867, 
the date when the Selma, Rome and Dalton Railroad Com- 
pany modified the Breed contract. The route was not finally 
adopted until March, 1868; and the right of way was mostly 
procured in the years 1868-9. 

It is true that a small portion of this road (that between 
Blue Mountain and Jacksonville) was constructed on the 
line of the survey ; but it was not constructed by the Ala- 
bama and Tennessee River Railroad Company, nor under 
its charter nor with its means; it was constructed by the 
Selma, Rome and Dalton River Railroad Company after the 
dissolution of the old corporation and after the execution of the 
mortgage to the complainants ; and by means of the bonds 
therein provided for. 

The first mortgage must therefore yield to the mortgage 
to appellees, even as to that portion of the road. Collins v. 
The Central Bank, 1 Kelly, 435. 

To the same effect is the Galveston Railroad v. Cowdrey, 
11 Wallace, 459. 

This decision clearly establishes the principle, that the 
portion of the road of the new company built upon the 
line which the old company was authorized under its char- 
ter to select, was not liable to the mortgages or the debts of 
the old company. Whether the new portion of the road 
was constructed by the new company, upon a line which had 

been previously surveyed and located by the old company,or 
not, can make no difference. The old company acquired no 
rights which would subject a mere surveyed or located line, 
upon which no road was built, to the provisions of the 
mortgage. 
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A railroad mortgage covers “the railroad which the com- 
pany was authorized by law to build, together with its su- 
perstructure, appurtenances and rolling-stock ; and these 
several items of property, as they come into existenee, 
would become instantly attached to and covered by the 
deed.” 

A mere surveyed and located line, even though a portion 
of it should be partly graded, is not a railroad with its su- 
perstructure ; and until it assumes the shape and form of a 
railroad constructediby the mortgagor, it does not become 
subject to the mortgage. It is not one of those several 
items of property which, “as they come into existence, would 
become instantly attached to and covered by the deed.” In 
the language of the court, “no other rational or equitable 
rule can be adopted in such cases.” 

So far as the road from Jacksonville to the Georgia State 
line is concerned, it was never in a condition to be made 
subject to any mortgage until the Selma, Rome and Dalton 
Railroad Company located, established and constructed it. 
Up to the dissolution of the Alabama and Tennessee Com- 
pany, no line, or route even, had ever been surveyed between 
these points under any lawful authority or for any lawful 
purpose. It is true that the old company, during the war, 
made a survey of that route and did a small amount of gra- 
ding, under a contract with the Confederate States, and asa 
war measure, but it will not be contended that this consti- 
tuted a lawful authorization or that any rights whatever ac- 
crued therefrom. 

But it is said that the act of February 20, 1866, enlarged 
the franchise so as to authorize the Alabama and Tennessee 
River Railroad Company to extend the road from Blue 
Mountain to the State line ; but that is the identical act au- 
thorizing the consolidation, and inured to the benefit of the 
Selma, Rome and Dalton Railroad Company, which it 
brought into existence, and not to the Alabama and Tennes- 
see River Railroad Company which it put out of existence. 
Besides it is not pretended that the Alabama and Tennessee 
Railroad Company ever surveyed or located any line, or 
ever did any work whatever between Blue Mountain and the 
Georgia State line under that act; and can it be seriously 
claimed that a mere naked franchise to build a railroad, 
which was never exercised or acted upon by the corporation 
to which it was granted, and which, upon the dissolution of 
the old corporation, was legally vested in a new and inde- 
pendent corporation, has such potency that it will attach 
to it, and crystalize around it, a railroad built by the new 
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corporation, and subject it to the debts and liabilities of the 
old one? 

In every case cited by the defendant, on this head, the 
railroad in question was constructed on the route authorized 
by the charter of the mortgagor, and was constructed by the 
mortgagor itself. 

The case at bar is totally different. Here, the road mort- 
gaged, was one to be constructed by the Alabama and Ten- 
nessee River Railroad Company under its charter, and with 
its funds, on a route surveyed and located, from Selma to 
Gadsden, in Alabama; while the road actually built, was 
constructed by the Selma, Rome and Dalton Railroad Com- 
pany, under its charter, and with its funds, from Blue Moun- 
tain to Dalton, in the State of Georgia—that is, by a new 
and independent corporation, under a different charter, with 
different franchises and stockholders, over a different route, 
and to a different terminus. 

VI. Before the consolidation of the several corporations into 
the Selma, Rome and Dalton Railroad Company, the “old 
road” which had been constructed trom Blue Mountain, with 
its bridges and appurtenances, was, from the results of the 
then late war, and other causes, in a broken up and ruinous 
condition. It could not be cperated with safety to the pub- 
lic, or with profit to its owners. Its total value was greatly 
inadequate to satisfy its then bonded debt ; and it was daily 
diminishing in value. The Alabama and Tennessee River 
Railroad Company, its then owner, was insolvent, and had 
not the means or the credit wherewith to reconstruct or re- 
pair it. The old mortgage bondholders stood by and de- 
clined to furnish the means for that purpose. 

At this juncture, and in this condition of affairs, the Sel- 
ma, Rome and Dalton Railroad Company, by the articles of 
consolidation, acquired and came into possession of the old 
road. This company, in addition to ordinary repairs, made 
substantial and permanent improvements on the old road, 
consisting, among other things, of new bridges, depots, and 
the like, to the amount and value of about one million dol- 
lars. These improvements and repairs were absolutely es- 
sential to the operation of that portion of the road. 

The old mortgage bondholders were fully advised of all 
these facts and circumstances ; and the Breed contract was 
entered into, and carried out, and the repairs and improve- 
ments were made with their knowledge, consent and encour- 
agement. 

With a full knowledge of all the circumstances these bond- 
holders encouraged and induced others to furnish the funds 
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whereby the Selma, Rome and Dalton Railroad Company 
was enabled to repair, rebuild and restore the old road. The 
mortgage to Johnston and Stewart was made to secure the 
payment of the funds thus furnished; and well estab- 
lished principles of equity require that the persons who fur- 
nished these funds, under these circumstances should be pro- 
tected. 

All that the old bondholders can equitably claim is the 
value of the old railroad and its appurtenances in the condi- 
tion they were at the time the old company ceased to exist. 
Collins v. Central Bank, 1 Kelly (Ga.) Rep. 483 ; Pierce v. 
Emery, 32 N. H. Rep. 485; Williamson v. New Albany R. 
R. Co. 1 Bissell (U. 8. Ct. Ct.) 207; Decree of Justice Me- 
Lean (in MS.) in case of Carlisle v. The Cincinnati & Chi- 
cago R. R. Co.; Haven v. Emery, 33 New Hampshire Rep. 
66; 1 Hill’s (S. C.) Ch. Rep.; 2 Story’s Eq. Juris. § 1237 ; 
Thatcher, Burt & Co. v. Coe, Fed. Court for Ohio ; South- 
all v. McKean, Wash. C. C. Rep. 

As a general rule, subsequent improvements of the mort- 
gaged property, by the mortgagor, are held subject to the 
prior lien of an antecedent mortgage, as in the case of Puls- 
ford’s Iron, in Cowdry v. The Galveston Railroad Company, 
11th Wallace, and Pierce v. Emery, 32 N. H. 

In those cases it was held that the mortgage created a 
prior lien on the iron in controversy ; but it appears that the 
iron was the property of the mortgagor in both cases, and 
was placed on the road by the mortgagor; and that no lien 
thereon had been retained by the claimants who were the 
vendors of the iron to the company. 

To this general rule, however, there are important excep- 
tions, depending upon the contract between the parties, and 
the circumstances of the case; of which 1st Kelly, supra, 
furnishes a striking illustration. 

To the same effect is the case of Thatcher, Burt & Co. v. 
Coe, in the Federal Court for Ohio (MS. quoted by counsel, 
1 Wallace, 261.) 

Again, in Pierce v. Emery, 32 N. H. supra, the iron was 
the property of the railroad company, and was placed upon 
the road by the company, and was not subject to any lien. 
Yet the court held that “if the trustees had notice of it (a 
contract with the vendor that he should have a lien upon the 
iron for the payment of the duties to the government) and 
assented to it, the contract would be binding in equity on the 
trustees and bondholders.” 

And so in Ist Hill (S. C.) Rep. the purchaser of a lot of 
= which was subject to a prior mortgage, was held entitled 
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to the benefit of the improvements made by him upon the 
lot; the circumstances tending to show that the improve- 
ments were made with the knowledge and acquiesence of the 
mortgagor; and the principle of equity was fully declared 
that the mortgagor was not thereby injured; all that he was 
fairly entitled to being the value of the lot without the im- 
provements. 

And in Southall v. McKean, Wash. C. C. Rep., it was held 
that where the equitable owner of land stands by and sees 
another occupy and improve the property, he must be satis- 
fied to recover the value of the land independent of the im- 
provements; and that such acquiescence was little short of 
fraud. 

In Cowdrey v. Galveston Railroad Company the purchas- 
ers of the road acquired property, erected buildings and 
made improvements without the knowledge or acquiescence 
of the prior mortgagors. Yet the property so acquired, and 
placed upon, and used in connection with, the road, was held 
not subject to the prior mortgages. 

To give appellees a prior lien on the old road to the extent 
ot the value of said improvements, would be but a just rec- 
ognition of their superior equity and would work no wrong 
or injustice to the old bond-holders. 

If the trustees under the old mortgage had seized the road, 
at the time when the Selma, Rome and Dalton Railroad 
Company acquired it, as they were authorized to do, they 
must either have sold it, in its then condition, or have 
operated it; and to do this, they would have been obliged to 
make the repairs which were afterwards made by the Selma, 
Rome and Dalton Railroad Company, and the charges for 
such repairs would have been a first lien on the entire road. 
And in the language of Justice McLean: “Had the road 
been in the hands of a receiver, no chancellor fit to deal with 
these subjects, it appears to me, could have hesitated to order 
the receiver to do in this respect what the company has 
done.” Williamson v. N. A. R. R., 1st Bissell, 206-7. 

In no event could the old bondholders have realized more 
than the value of the road in its then condition. 

The debt incurred to the complainants for the reconstruc- 
tion of the old road, was for the preservation and life of the 
road ; acourt of equity would not have hesitated to author- 
ize it in the first instance, and will not now hesitate to ap- 

prove and ratify it; of this the old bondholders have no 
right to complain ; as it is, their fragment of a road, without 
any assistance from them, has been extended and completed 
so as to form connections and establish a business, and the 




















302 SUPREME COURT [June Term 


[Meyer v. Johnston. ] 
value of their portion has thus been enormously increased 
without reference to the improvements. 

VII. The pendancy of the suit in the U. S. circuit court was 
not a bar. It abounds in defects too glaring to escape ob- 
servation or to require any particular notice. Amongst other 
things it shows that the complainants in this suit are not par- 
ties to the former suit ; and that this suit embraces the whole 
subject more completely than the first; and therefore the 
plea is bad. 2 Daniel Ch. Pl. and Pr. 721-2; Buck v. Col- 
bath, 3d Wallace, 345; Mitchell v. Bunch, 2d Paige, 606 ; 
Salmon v. Wooten, 9 Dana, 623. 

If the plea were good in form, it has been waived by 
making full defence. ist Brickell’s Dig. 9. 


MoreGan, Lapstey & NELSON, for appellees.—In order to 
supply “the defects ot the law,” chancery has a large field of 
jurisdiction, through which it supplies to the rights and equi- 
ties of the parties its powers, by rendering decrees to meet 
the emergency of the case, to prevent wrong and injury, and 
to administer an estate drawn within its reach. Macon and 
Western R. R. v. Parker, 9 Geo. 394. 

This case was approved and commented upon in Covington 
Drawbridge Co. v. Shepherd, 21 How. 125. 

This jurisdiction is very old, and the protective and ad- 
ministrative powers of chancery courts have been applied to 
a great number and variety of cases. See Spence’s Equita- 
ble Jurisdiction of the Court of Chancery, Vol. 1, 377 uw. 
(7) and 381, additional note to chap. 6; Daniel’s Chancery 
Practice, Vol. 2, 1731, (4th edition) and notes. 

These powers of courts of chancery were not generally ap- 
plied to the management of railways in England, through 
the reluctance of the courts to engage in such matters; and 
because the omnipotence of Parliament was a ready source 
of relief, where it became necessary to take the property from 
the hands of the company, in order to preserve it for the 
creditors. But the Parliament remedied this refusal of the 
courts to act, by providing a statute, 1867, for the appoint- 
ment of a manager of a railway company, at the suit of a 
ereditor who has obtained a judgment. 

These powers are also exercised with reluctance, and are 
sometimes refused between partners and corporators, for the 
purpose of carrying on the business, until conflicting rights 
between them can be settled; but in such ‘cases, where the 
jurisdiction is denied, it is upon the ground that the court 
cannot be used forthe purpose of doing that which the par- 


ties could readily provide for by agreement. In Waters v. 
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Taylor, 17 Vesey, 10, the Lord Chancellor says: “If these 
two parties only were interested, and representing that they 
could not carry on the concern (an opera house), and desired 
a sale, this court would, for the purpose of regulation in the 
intermediate time, with a view to relief ultimately to be 
given, appoint a person to manage; but this application is 
made upon a deed, under which it is absolutely impossible 
that this concern can proceed, desiring that, during these re- 
versionary terms, this court shall be the manager; which 
may, with equal reason, be desired by every brewery, and all 
the joint concerns in the country.” 

In this case and in the cases cited from 2 Vesey and Beam, 
329, and 4 Madd. 143, the court recognizes the jurisdiction 
of chancery courts to appoint receivers to manage, where the 
bill is to sell the property, or wind up the concern and di- 
vide, and where the relief prayed as to receivers, &c., is in- 
cidental and necessary to the main relief in the cause. 

This doctrine is further established in Gardner v. L. C.& 
D. Railway Co. 2 Law Rep. Chancery Appeal Cases, 201. 
The court refused to become the permanent manager of a 
railway, but stated the power of the court in very explicit 
terms. 

The complainants below came into the chancery court with 
the strongest claim to the assistance of the court in the ad- 
ministration of the trust. 

Entering into this litigation as dry trustees, and solely for 
the benefit of the bondholders, secured in the deed to them, 
they were compelled to put in issue by appropriate plead- 
ings, every claim of prior lien or incumbrance on the trust 
estate of which they had notice. They had no right to ad- 
mit that any lien was prior to that of the deed under which 
they hold. These complainants are not, therefore, to be 
justly regarded as the persons who have instituted a litiga- 
tion for their personal gain or advantage. Ins. Co. 22 How. 
380; 25 Ala. 81; 3 Johns’ Chy. 48; 1 Paige 17; 1 Paige, 
298; 13 Vesey, 269; Anonymous, 12 Vesey, 5, and cases 
cited on other points, infra. 

The appointment of a receiver before answer is common 
and fully authorized. 1 Ball and Beatty, 75; 18 Vesey, Jr. 
283; 6 Vesey, 738, and note 3; 3d. Bland’s Chy. 63; 4 
Price, 346; 1 Vesey and Beames, 180; Daniel’s Chy. PI. 

and Pr. 1974 and 5, and note (1). 

“The ground for refusing the appointment of a receiver 
before a party has been served with process, is that the court 
has not jurisdiction to deprive a man who is not present to 
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defend himself, of the possession of his estate.” Tanfield v. 
Irvine, 2 Russ. Ch. R. 151. 

If the party whose possession is to be taken by the re- 
ceiver is wilfully absent from the State, or resides out of 
the jurisdiction, notice of the appointment of a receiver is 
waived. Kerr on Receivers, 138, and note (Z.) citing cases. 

And so when the exigency is great for the appointment of 
a receiver, the court may proceed without notice. Daniel’s 
Ch. Pl. and Prac. 1975. 

It is always competent for the party against whose pos- 
session a receiver has been appointed, to apply for relief from 
the order. It isa proceeding that only affects the possession, 
and is designed to preserve the property. Hence a court 
may appoint a receiver inits discretion, in the absence of 
the defendant. The People v. Norton, 1 Paige, 17. 

The defendant, Lamar, had never taken possession of this 
property in any character, and the appointment of a receiver 
took nothing from him, nor did it abridge his rights in any 
respect. Walker v. Jones, 23 Ala. 448; Brickell’s Dig. 
Vol. 1, 776, § 31. 

This court does not accept the theory that chancery suits 
on appeal are to be tried strictly de novo. Phillips v. Phil- 
lips, Admr. 39 Ala. 63; Gordon v. Jones, 42 Ala. 147. 

It has been often decided that a matter is not available on 
appeal, or error, which the party, by his silence, waived in 
the court below. Bryan v. Wilson, 27 Ala. 208; Stewart v. 
Goode and Ulrich, 29 Ala. 476; Stallings v. Newman, 26 
Ala. 300; Ortez v. Jewett & Co., 23 Ala. 662. 

“A receiver appointed by the court of chancery is to 
every extent an officer of that court.” Magee v. Copper- 
thwaite, 10 Ala. 966. 

The court creates the office and appoints the incumbent, 
who, on accepting the office, becomes subject to its orders 
in the strictest sense, and he is amenable to almost discre- 
tionary punishment for disobedience of the orders of the 
court. 

It is certainly due to the court and to the officer thus ap- 
pointed, that a party objecting to an appointment, or to an 
order or direction given to an appointee, should make known 
his objection, and the ground of it in due time. The re- 
ceiver cannot object to directions given him, and must incur 
the penalties of disobedience, if he refuses to comply with 
the orders of the court. If a receiver has been improvi- 
dently appointed, in a case where the court has jurisdiction 
to make the appointment, the proper practice is to move to 
discharge him, or for leave to be examined pro interesse suo, 
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A party claiming an estate against a receiver cannot stand 
by and watch for his chance to gain an advantage, by his 
silence, over the receiver or the party who asked for his ap- 
pointment, and then complain, on appeal, of matters which 
could have been rectified on his motion. Daniel’s Ch. Pl. 
and Pr. 1982; Wiswall v. Simpson, 14 How. 61. 

The chancellor had jurisdiction to appoint the receivers, 
and, having exercised it, the receivers became lawful officers 
of court; and the subsequent directions to them are valid, 
and cannot be assailed, for the first time, on this appeal, 
when the effect of the reversal on this ground would be to 
deprive the holders of these certificates of the security 
pledged to them by the court for their payment. 

The power to seize property by an interlocutory order or 
decree, is given for the purpose of preserving it pendente lite, 
and this power is worse than useless if the court, after caus- 
ing the property to be seized, must, for want of power to 
preserve it, stand by and see it perish. Property placed in 
charge of a receiver is in the possession of the court. Dan- 
iel’s Chy. Pl. and Pr. 1983; Peale v. Phipps, 14 How. 368; 
Wiswall v. Simpson, 14 How. 52. 

This latter case is a very full decision on many of the 
points above stated in this brief. “It is the court itself 
which has the care of the property in dispute.” Booth v. 
Clark, 17 How. 528. 

The question as to the power of the court to authorize the 
loan seems to be based on the idea that the decree, giving a 
prior lien on the property of the railroad company for the 
repayment of the loan, violates the contract rights of the first 
mortgage bondholders. Lamar, in order to support this 
view, assumes to occupy the ground of a legal mortgagee— 
the first mortgagee, under a legal mortgage. The deed un- 
der which he holds is a deed of trust, to secure a debt due 
to others, under which he has no authority to take posses- 
sion of the trust estate sponte sua; nor can he become the 
owner of the property under any of the powers conferred on 
him. He neither has a title to the property, nor can he ac- 
quire it by entry for condition broken. If the deed to him, 
as trustee, was a legal mortgage, it does not, in terms, cover 
all the property which was placed in the charge of the re- 
ceiver, but only a part of it. If he has a right to all said 
property, it is an equitable right, not conveyed by the deed, 
but to be worked out through the assistance of a court of 
equity. He holds a mere power over the property, not any 
legal title to it. If he had a legal mortgage on all the prop- 
erty placed in the hands of the receivers, he had never taken 
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possession of the mortgaged estate ; on the contrary, he had 
abandoned his right to do so. “If the person holding the 
legal interest is not in possession, the equitable claimant 
against the property is entitled to the interference of the 
court, not only for the purpose of preserving it from waste, 
but for the purpose of obtaining the rents and profits accru- 
ing, as a fund in court, to abide the litigation. For, until 
the person holding the legal interest takes possession, or as- 
serts his right to the possession, the accruing rents and 
profits present a question simply between the parties to the 
litigation.” Wiswall v. Simpson, 14 How. 65; Aberdeen v. 
Chitty, 3 Y. and C. 379; Holmes v. Bell, 2 Beav. 298; 
Fisher on the Law of Mortgage, 3, pages 233 to 238, §§ 402, 
407, 408, 410, 416. 

The chancery court not being obstructed in its procedure 
by any legal estate in the possession of Lamar, but finding 
the entire property in the hands of the railroad company, 
took it all into possession. If the court had the power to 
order the expenditure of any money for the benefit of this 
estate, or that any debt should be incurred for its benefit, 
then a sound, judicial discretion is the only guide to the 
court as to the amount of such expenditure. The question 
of impairing the obligation of any contract, couched in any 
of the mortgages, does not arise. When the first mortgage 
deed of trust was made, this railroad property, including its 
franchises, became a trust estate, and each succeeding mort- 
gage added to this quality. Much of the property was not 
in existence when the first mortgage was made. Much of 
the property now claimed to be covered by the first mort- 
gage is claimed on the grounds of estoppel and relation, and 
not. because it was really intended by the parties to be in- 
cluded in that mortgage. The interests of all the mortgagees 
in the property were equitable, rather than legal. They 
were so blended together, and so intermingled with the 
rights of the public, that none of the mortgagees could claim 
the entire estate. The court, in taking this property, and in 
dealing with it, was acting on behalf of all the parties con- 
cerned, and only the chancery court could deal with it, be- 
cause the estate is equitable. It could not act otherwise. 
And its action was binding on all concerned, because, what- 
ever was done for the advantage of the property, must ben- 
efit all those who claim liens upon it. 

Whatever may be the English rule, it is settled law in the 
United States, that the courts of chancery will appoint re- 
ceivers to take charge of and operate railways upon bills of 
— and in a great many other cases. The argument 
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ab inconvenienti has no longer any weight here. When the 

point was made in Gardner v. L. C. and D. Railroad Com- 

pany (2 Law Rep. Chancery Appeals, 201), Parliament pro- 

vided for the appointment of receivers, to meet an indispen- 

sable public necessity. Kerr on Receivers, 259. 

Having no means of providing a general law to control 
such matters where railroad lines reach through several 
States, we can only look to the courts of chancery for the 
power adequate to the emergency. 

In Gardner v. L. C. and D. Railroad Company, the doc- 
trine is stated as follows: ‘Now, I apprehend that nothing 
is better settled than that this court does not assume the 
management of a business or undertaking, except with a 
view to the winding up and sale of the business or under- 
taking. The management is an interim management; its 
necessity and its justification spring out of the jurisdiction to 
liquidate and sell; the business or undertaking is managed 
and continued in order that it may be sold as a going con- 
cern, and with the sale the management ends.” The Shrew- 
bury Railway Co. v. The Chester Railway Co., 14 Law Times 
Rep. 217-433 ; The Midland Railroad Co. v. The Ambergate 
Railroad Co., 10 Hare, 359; Waters v. Taylor, 15 Vesey 10. 

The principles stated in the English cases (of which there 
are a great many that touch the subject), are, that courts of 
chancery have the power to appoint receivers to manage any 
corporation which is proceeded against in such manner that 
its virtual dissolution will be the result of the decree; 
where the management is necessary to preserve the property, 
or the business, or the rents, or income, for the benefit of 
creditors. The reluctance of the English courts of chancery 
to appoint managers of railways is not shared by the Ameri- 
can courts. 18 Grattan, 819; M. and W. R. R. v. Parker, 
9 Ga. 377; 21 How. 112; 21 N. J. Equity, 283; 10 Ohio 
State, 37; 20 Ohio State, 137; 18 Maryland, 193. 

A receiver to manage and operate a railway pending the 
litigation must have authority to do what is necessary to the 
safe and economical administration of the trust, otherwise he 
will be a disadvantage to the property and all concerned. 
The offices of sequestrator, receiver, manager and trustee, are 
all of the same nature, and courts of chancery have always 
given to such officers the powers necessary to the proper 
management of the estates committed to them. Kerr on 
Receivers, 256-65; Redfield on Railways, Vol. 2, 363-66, 
and cases cited; Hill on Trustees, 429; Morris v. Elme, 1 
Vesey, Jr. 139; 14 Sim. 600.; 2 John’s Ch, 252; 5 Ala. 308; 
12 Gill & Johnson. See also Galveston Railroad v. Cowdrey, 
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11 Wallace, 459. This latter case is full authority for all 
that has been done in this case. 

Here is the direct exercise of the power by the supreme 
court, to declare a debt made by receivers, under the orders 
of court, a prior lien on all the property in the hands of the 
court. Italso establishes the power of the court to cause its 
receiver to take property and pay rent for it, pending an ap- 
peal, after a final decree, and to create a lien on the property 
in his hands, for the payment of such debt. This power ex- 
tends to all property of every party which is the subject of 
litigation, and has, by order of the court, been seized and 
placed within the power of the court. 

This case settles the question of the power of a court of 
equity to create a charge upon an estate in the hands of its 
receiver, which is paramount to any other lien on that estate 
(though created by contract), whenever it is necessary to do 
so to preserve the property, or to realize its rents, issues, or 
profits. The purpose of such orders is to benefit and im- 
prove the estate, and the greatest advantage must enure to 
the party who has the prior claim upon it. 

However the courts may be restricted in the exercise of 
this power, in cases where the owner of the legal estate or 
legal mortgage may be in possession, or may have been de- 
prived of possession by one claiming an equitable interest in, 
or lien upon, the property, or where the legal owner is not a 
party to the suit, in a case like this, where all the claims 
against the estate are equitable, and the right of no one of the 
claimants is clear (to the exclusion of the rest) as to the pri- 
ority upon the whole estate, or upon certain indivisible in- 
terests in it, anything that is done to preserve, or make pro- 
ductive, or even to improve the entire estate, must be re- 
garded as being done for the benefit of all concerned. 

No party to this suit, except the railroad company, had 
the right to the possession of this property. If the trustees 
in any of the deeds had become possessed of the property, 
their powers conferred in the deeds, united with the powers 
of the railroad company, would have enabled them to man- 
age, preserve, restore, and use the property, and, as inci- 
dental to these powers, they could have borrowed money, and 
could have given the same pledges and security for it that 
the railroad company could have done. 

As none of the parties to these mortgages could, or would, 
or did take possession of the property under their deeds, and 
as the railroad company was insolvent, had lost its credit, 
and could not preserve the property, a receiver became an in- 
— agent of the court, to take and manage it, and 
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the court had at least all the powers that any and every party 
to these mortgages had, to secure and preserve the property 
for those who should be found entitled when the suit was 
finally decided. 

Many cases have been decided where receivers and man- 
agers of estates have been appointed and invested with large 
powers in the management. It is not believed that, in any, 
case where the property has been taken out of the posses- 
sion of an insolvent corporation, the chancery courts have 
been limited to the income, rents or profits of the property, 
as the only means they should employ to preserve, manage, 
use, repair, or improve the estate. The mortgaged property 
of insolvent corporations, placed in charge of receivers when 
(as in this case) the deeds of trust include every conceiva- 
ble property and right which the corporation can own, is 
treated as an estate under administration, and the courts of 
chancery havea firmly established jurisdiction to charge all 
such estates with every necessary expense of the administra- 
tion and management of them. State v. Northern Railway 
Co., 18 Maryland Ch. 193; Meara v. Holbrook, 20 Ohio St. 
R. 137; Paye v. Smith, 99 Mass. 395; Crane v. Ford, Hop- 
kins’ Chy. Rep. 14; Osgood v. Ogden, 43 N. H. 70; Porter 
v. Williams, 7 N. Y. 142; Slenwer’s Appeal, 38 Penn. State 
Rep. 168; Sprague v. Smith, 29 Vermont, 402; Covington 
Drawbridge Co. v. Shepard, 21 How. 112; Whitewater Valley 
Railroad Co. v. Willett, 21 How. 422; Harper v. Winston, 
Trustee, 24 Ill. 253; Adams and Haskell v. Wood, 6 Cal. 
475; Sturgess v. Knapp, 31 Vermont, 1; Huffman v. Hor- 
ner, 2 Green N. J. Eq. Rep. 17, p. 268; Wiswall v. Simpson, 
14 How. 65; Ohio Railroad Co. v. Fitch, 20 Ind. 498 ; Booth 
v. Clark, 17 How. 322, and the English authorities cited 

supra. 

The case of Seth Adams v. the Alabama and Chattanooga 
Railroad is a case clearly in point. Judge Bradley, who 
made the order in that case, makes no reference in his decree 
to any agreement defining the authority of the receivers to 
borrow money. He rests his decree in that matter upon af- 
fidavits and proofs submitted to him and the laws sustaining 
such orders. He had written the opinion of the court in 
Cowdrey v. the Galveston Railroad Company, and must have 
given very full consideration to the subject in that case. 

The facts show an imperative need for the receivers’ loan. 

Over sixteen thousand dollars of taxes were due to the 
State. The employees, to whom the company was largely in 
arrears, could not be paid, or retained without pay. The 
track and bridges were in a dangerous condition. 





| 

| 
| 
iia 
iia 











310 SUPREME COURT _ [June Term 


[Meyer v. Johnston.] 

In this condition of affairs debts must have been created 
in order to begin to aperate the railroad. 

A loss amounting to at least as much as half the value of 
the railroad must have resulted from allowing it to remain 
idle until a final decree could be rendered in this cause. Be- 
sides, the public convenience, the transportation of the mails, 
the carrying on the commercial business of a great body of 
the people, demanded that the road should be operated. If 
this company had voluntarily, or for want of means, ceased 
to run trains over its road for public accommodation, the 
courts would speedily have declared its charter forfeited, and 
would have seized it for the State. If the company had at- 
tempted to remove the track and machinery, or if the mort- 
gagees had attempted to do so, the interest of the public in 
this highway would have been quite sufficient to have called 
in aid the restraining power of the courts, to have prevented 
such a destructive measure to the general welfare. Rail- 
roads are not chartered for temporary purposes. They are 
built with a view to the permanent advantage of the country. 
A court, having a railroad in its charge lawfully, would be 
inexcusable, should it fail to provide, as far as possible, for 
its proper operation; certainly, because mortgagees may, by 
statute, or otherwise, have a lien for a debt upon a railroad, 
that does not empower them to stop the running of trains for 
the convenience of the public. 

We now proceed to notice some of the points made by the 
learned counsel of the appellants. 

A proposition, advanced as axiomatic, is thus stated by 
them: “The power claimed for a court of chancery to grant, 
in mortgage, all the property and franchises of a railroad 
corporation, for the purpose of securing the payment of its 
commercial paper, and to make its mortgage superior to all 
antecedent mortgages, without the consent of the prior mort- 
gagees, is without any foundation in reason or justice; and, 
so far as we have heard, is not sustained by one case ad- 
judged in any court of last resort, in any State or nation.” 

With the declamation omitted, this axiom would, if true, 
read thus: A court of chancery has no jurisdiction to cre- 
ate a debt or charge upon any property, against the consent 
of the owner, to defray the expenses of its preservation, al- 
though it is compelled to seize it and hold it until it can law- 
fully ascertain who is the owner. 

We have seen, by reference to the many cases above cited, 
that there is much authority in the adjudications of courts of 
last resort, which explodes this theory of the law. It would, 
perhaps, be an unusual means of exercising this power if a 
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court should make a “mortgage” of any sequestered estate, 
to secure “its commercial paper.” 

A court of chancery could scarcely make a dead pledge of 
an estate, and thereby lose its control over it by the forfeiture 
of the conditions of the mortgage. But a court can decree 
that the proceeds of the property lawfully in its custody, 
when sold, or the rents and income of it, shall be disposed of 
as justice and equity require, especially so as to provide how 
the necessary burthens of the costs and expenses of the liti- 
gation about the property shall be apportioned and paid. 

This undoubted power of the courts of chancery is sup- 
posed to be in conflict with the provisions of the Constitu- 
tion of the United States, prohibiting any State from passing 
a law impairing the obligations of contracts, and the learned 
counsel devote much argumentation to this view of the mat- 
ter. 

The courts, as exercising the highest power over such 
questions, stand as arbiters between the Constitution of the 
United States and the laws enacted by the States, and decide 
whether or not the Constitution is violated by a particular 
law. In different States, these decisions made by courts of 
last resort are frequently in direct opposition, yet the parties 
to whose rights these contradictory decisions are applied are 
bound by them. No man has the right to assume that the 
decree of a court violates the Constitution of the United 
States, and therefore that he may disregard it; but any man 
may disregard a law as being unconstitutional, and escape 
all responsibility, provided he can get the court which de- 
termines his right to concur in his opinions. 

Whenever, therefore, a court having jurisdiction to decide 
upon any matter, makes a decree, its order is not void, but 
can only be reversed by a higher court. These undeniable 
propositions lead to the conclusion that the chancellor had 
the power to decide whether the obtaining a loan of money 
on the credit of the property in its charge violated the con- 
stitutional rights of anybody, and if a higher court should 
reverse his decree, his order, so made, would not be void ab 
initio. 

If his order was not void when made, then, by a line of 
authorities almost without exception, it stands as a sufficient 
support to the rights of third persons, acquired under it 
(especially such as are not parties to the suit), to the full ex- 
tent that it has been executed, and to the full extent and 
scope of every right secured or provided for in the decree. 
An error of judgment in a court having jurisdiction to de- 
cide a question, has never been even supposed to make the 
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decree void, so as to affect injuriously the rights of persons 
not narties to the suit, acquired under such decree. Powell 
on Appellate Proceedings, 289; 2 Bacon’s Abridgment, 505 
(™.) 3; Bouv. Inst. 555; Weir v. Clayton, 19 Ala. 182; 

are v. Bradford, 2 Ala. 267; Smith v. Houston, 16 Ala, 
111; Stimson v. Ross, 51 Me. 56; Guittena v. Wisely, 47 Ill. 
433; McLean v. Brown, 11 Ill. 519; Clark v. Pinney, 6 
Cow. 297; Hubbell v. Bradwell, 8 Ohio, 120; Godrin v. 
Miz, 38 Ill. 115; Voorhees v. The Bank, 10 Peters, 449. 

The law of the case is fixed by the decree of the court, 
and is not at all to be likened to an act of the legislature, 
which may be held to be unconstitutional. The law of the 
case, as fixed by the court, is beyond all power of reversal, 
except by an appellate court. 

To make a valid appointment of a receiver, or to give him 
directions, or to enable him to preserve the property confided 
to him, or to create debts for such purpose, it was not essen- 
tial that the court should first decide who was the first mort- 
gagee, or any other matter touching the rights of the respec- 
tive parties, except that they all claimed to be interested ia 
the property, and that it was in such condition as to require 
that the court should take it in charge and preserve it until 
it could make a final decree to dispose of it. The final de- 
cree could alone determine who was entitled to the property, 
and upon whom the burthen of these necessary expenses 
should fall, if upon any particular persons. 

As these matters could not be finally determined in limine, 
it follows that the right of the court was perfect, when these 
orders were made, to declare that the loan should stand as a 
debt to be first satisfied out of the proceeds of the entire 
estate. It was either this, or else the court had no power to 
create any debt for the purpose of preserving the estate. 

That part of the argument of the learned counsel for the 
appellants which asserts that Lamar’s property has been 
taken “without due process of law,” seems to ignore the pow- 
ers of courts of chancery to institute due process of law. 

Lamar’s absence from court, when the order making the 
loan was made, gives no color to the assumption that “his 
property” has been taken “without due process of law.” 
Every fact touching his conduct in this case, is at war with 
this pretension. The chancery court found this trust estate 
a stranded waif, abandoned by the trustee, and by him com- 
mitted unlawfully to the custody of trespassers. It took 
care of what he had thrown away and had nearly destroyed. 
This is the “pernicious power” which the court exercised. 
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MANNING, J.—lIn this cause there is a severance, and 
errors are separately assigned by several of the parties ap- 
pellant ; and there is a cross-assignment of errors by the ap- 
pellees, under the rule. The amount involved is large ; the 
questions discussed are numerous, and some of them very 
important. They have been argued by eminent counsel, 
with great ability, and ably discussed in the opinion of the 
chancellor. 

I. We overrule the objection to the jurisdiction of the 
chancery court of Dallas county to hear and decide this 
cause, founded on the pendency of the prior suit of Amy and 
Moran against some of the parties hereto, in the court of 
the United States. The complainants in this cause are not 
parties at all to the suit in the Federal court, the plaintiffs 
in it having voluntarily disinissed their bill as against them, 
and that court having set aside, and vacated its order ap- 
pointing receivers. Besides, the trust deed to the complain- 
ants in this cause, is more comprehensive than that under 
which Amy and Moran claim, which operates on a portion 
only of the property of the defendant corporation, while 
that to the complainants embraces it all. 

II. An important question to be decided at the outset, is 
this: What effect did the agreement of August 8th, 1866, 
between the two Georgia railroad companies and the Ala- 
bama and Tennessee River Railroad Company, and the acts 
of Alabama and Georgia authorizing and ratifying that 
agreement, have upon the Alabama company? Did this 
company become thereby dissolved, and a new one consti- 
tuted under the title of the Selma, Rome and Dalton Rail- 
road Company, or, did the Alabama and Tennessee River 
Railroad Company continue to exist, with privileges en- 
larged and resources increased perhaps, but still continue to 
exist, under the new name ? 

A correct solution of this question requires that we some- 
what closely examine into the history, condition, and objects 
of the companies, parties to that agreement, and the circum- 
stances tending to explain it. 

By the act of 1848, incorporating the Alabama and Ten- 
nessee River Railroad Company, it was authorized to con- 
struct a railroad from the Alabama river at Selma, “to some 
convenient point on the Tennessee and Coosa railroad.” This 
latter road was not then in existence, nor has it since been 
built ; but an act of the General Assembly was passed in 
January, 1844, for the incorporation of a company to build 
it—between Guntersville, on the Tennessee river, and some 
point on the Coosa river, And to this latter point, pre- 
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sumed to be Gadsden, the Alabama and Tennessee River 
Railroad Company undertook and began to construct 
its road from the other terminus, Selma. The company, 
whose charter had been amended in particulars which need 
not now be noticed, completed its railroad 135 miles, from 
Selma to Blue Mountain, in Calhoun county, (formerly 
called Benton,) and had done much work on the road-bed 
in the direction towards Gadsden, which was west of north 
from Blue Mountain. 

After this an act of the General Assembly was passed, 
(February 20, 1866,) authorizing the company to extend its 
railroad from Blue Mountain, (eastwardly of north,) to 
“such point on the Georgia State line, as the company might 
select.” And by the same statute, the object of which was 
declared to be, “to promote and facilitate as far as practica- 
ble, connections between the railroads and system of roads 
in this State and the railroads and system of roads in adja- 
cent States, constructed and to be constructed,”—the Ala- 
bama and Tennessee River Railroad Company, was author- 
ized “to unite and consolidate their railroad, or any portion 
thereof . 2 and their stock and franchise, 
or any portion thereof, with the road, or roads, and stock 
and franchise of any other railread company, or companies, 
in this or any other State, on such terms as may be agreed 
on by and with the interested and contracting parties,”—or, 
“to purchase and own the stock and railroad and appurten- 
ances and franchise, or any portion thereof, of any other 
company existing in this State or any other State” © 

* * “with whose roads, the road of this said com- 
pany, or any portion thereof . oe may be- 
come united or connected, on such terms and conditions as 
may be agreed on, by and with the interested and contract- 
ing parties.” By section 6, it was “further enacted—that 
said company shall have power to change” their name “for 
one less inconvenient in length ; si * and 
under the new name which may be selected and ‘adopted, 
shall continue and exist, in all respects with all rights, priv- 
ileges, liabilities and obligations, as under the present 
name.” And by section 7, it is enacted,—“that change in 
the name of said company, should the name be changed as 
authorized by this act, nor anything in this act contained, 
shall have the effect to release said company from any legal 
or equitable obligation whatever, of said company, but all 
such obligations shall be and remain in full force after as be- 
fore the passage of this act.” 

About three months afterwards, (May, 1866,) in expecta- 
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tion of making some such arrangement with the Georgia com- 
panies, as was subsequently made, the Alabama and Tennes- 
see River Railroad Company made a contract with Mr. A. 
D. Breed for the repair of their railroad from Selma to Blue 
Mountain, and for the extension and completion of it thence 
to Dalton, in Georgia. And on the 8th of August, in the 
same year, the agreement between the Georgia and Alabama 
Railroad Company, and Dalton and Jacksonville Railroad 
Company, of the State of Georgia, and the Alabama and 
Tennessee River Railroad Company, of Alabama, was en- 
tered into by them. 

In the contract of this company, (The Alabama and Ten- 
nessee River Railroad Company,) with Mr. Breed, this ar- 
rangement with the Georgia companies, then in anticipation 
only, was spoken of as follows :— 

“11. The parties of the first and second parts base their 
agreement upon the supposition and expectation that the 
railroad of the party of the first part will be consolidated or 
united with the railroad, authorized to be constructed in the 
State of Georgia, by the Georgia and Alabama Railroad 
Company, of Rome, Georgia, and the Dalton and Jackson- 
ville Railroad Company, of Dalton, in the same State, or 
with one of them, so as to constitute a continuous and con- 
solidated line of railway from the city of Selma, in Ala- 
bama, to Dalton, in Georgia ; and that arrangements will be 
made by the party of the first part, whereby all the char- 
tered rights and privileges of the said Georgia and Alabama 
Railroad Company, and the said Dalton and Jacksonville 
Railroad Company, will be transferred to and invested in 
this company ; or that arrangements to this effect will be 
made with one of said Georgia companies, so that the plan 
for a consolidated line of road from Selma to Dalton may 
be carried into effect by the party of the first part ; the said 
Dalton and Jacksonville Railroad Company, which possesses 
the right under its charter to construct a road from Dalton 
to the Alabama State line, in the direction of Jacksonville, 
Alabama, having signified to the party of the first part its 
willingness to enter into any arrangement with the party of 
the first part, and desired on the part of the latter to carry 

into effect the plans and wishes of the party of the first 
part, for a consolidated and continuous line of railway from 
Selma to Dalton, under the ownership and control of the 
party of the first part.” 
The Alabama company had a complete road from Selma 
to Blue Mountain, 135 miles ; the mason work and grading 
of ten miles more were completed to Jacksonville, and some 
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like work was done to the extent of five miles further to- 
ward the Georgia line, and to a still greater distance along 
the line from Jacksonville to Gadsden, which route was, at 
this time, abandoned; and it owned about 375,000 acres of 
land along its road in Alabama. The Alabama company had 
also made a survey, or preliminary examination, of the coun- 
try from Jacksonville to the Georgia State line, in the direc- 
tion toward Rome and Dalton, and had entered into the con- 
tract with Breed, for the construction and equipment of the 
road all the way to Dalton. The completed part of the road 
was a good deal out of repair. Such was the Alabama and 
Tennessee River Railroad Company, and the work it had 
accomplished and was engaged in doing. 

How at this time stood the Georgia companies? Their char- 
ters are not produced, except so much of that of the Dalton 
and Jacksonville company, as is contained in the amenda- 
tory act of the State of Georgia, approved February 23rd, 
1866; which shows that it had become, if not dissolved, 
wholly disorganized ; wherefore the act authorized its stock- 
holders to reassemble and elect directors, and also allowed 
it to unite or consolidate its stock and road and franchises 
with those of any other railroad company of that or any ad- 
jacent State. But neither of these Georgia companies had, 
(so far as this record shows,) built any part of any railroad 
at all. It does not appear that they had located any pro- 
posed road. There is no evidence that they had any money 
or property, or that they were indebted—except that one of 
them owed a debt for $36,000 in Confederate currency, 
which it had borrowed and executed a mortgage for. Little 
is known of either of these companies, except that they had 
been incorporated under the laws of Georgia for the pur- 
pose of building railroads from Dalton, or some other point 
“4 the western part of that State, to or toward the Alabama 
ine. 

Such were the parties to the agreement of August 8th, 
1866. That agreement sets forth that in order “to complete 
and own and use one continuous railroad from Selma, by 
way of Rome to Dalton, under the authority and control of 
one set of officers:” (1st), The three companies are “united 
together and consolidated into one company, with all the 
rights, powers, privileges and franchises which now belong 
to either one, or all of said companies: (2d), “‘ That all the 
property, real and personal, and mixed, and all franchises 
belonging to either one of the parties to the contract,” are 
vested in the consolidated company : (3rd), “That each and 
oney stockholder in either of said companies, who had paid 

‘ol. LIL, 























1875.} - OF ALABAMA. 317 





[Meyer v. Johnston. } 
his or her subscription of stock,” shall be, to that extent, a 
stockholder in the consolidated company: (4th), “That the 
president and directors of the Alabama company shall have 
and exercise full power and control over all the property of 
all of said companies,” which is thereby made the property 
of the consolidated company, and “shall cause the railroad, 
which is now completed from Selma to Blue Mountain, to 
be extended and completed, by way of Rome to Dalton, 
over the best and most practical route ;” to which end, it 
might issue bonds and mortgage the whole route: (5th), 
“That all the debts, contracts, obligations and liabilities of 
each one of the parties” are assumed by the consolidated com- 
pany: (6th), “That all acts, contracts and obligations done, 
made or assumed,” or that “hereafter may be done, made or 
assumed by or under the president and directors of The Ala- 
bama and Tennessee River Railroad Company,” be valid 
and binding on all the companies thereby consolidated into 
one: (7th), That at the next annual meeting of the stock- 
holders of the Alabama company, the stockholders of each 
one of the companies shall have the right to vote in person, 
or by proxy, according to the amount of his or her stock: 
(8th), That each of the companies should procure legisla- 
tive acts, of their respective States, ratifying the agreement: 
= .*= FF (10th), That until a common name shall 
be lawfully given, under which the franchises of each of the 
companies shall be united, the Alabama company shall be 
the acting and controlling company, and the organization 
of the others be continued, “for the purpose only of pre- 
serving and enabling the acting and controlling company to 
exercise the franchises hereby consolidated or united with 
the franchises of the said acting and controlling com- 
pany. And all the contracts and «bligations which may be 
entered into or made for said consolidated company, shall be 
done, until a common name shall be lawfully given as afore- 
said, in the name and in accordance with the franchises of 
the Alabama and Tennessee River Railroad Company:” 
and (11th), “That no further payments shall be required on 
the subscription of stock” of the Georgia companies, but 
subscribers to the stock of either, may, at any time within 
three years, pay in the whole or any pait of their subscrip- 
tions, respectively, and become thereby stockholders to that 
extent, in the consolidated company. 

Georgia and Alabama, by a separate act of each, in the 
same form, and almost the same words, ratified the agree- 
ment for the consolidation of the two Georgia companies, 
by name, with the Alabama and Tennessee River Railroad 
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Company, * * * for the construction and use 
of a railroad to be constructed from Blue Mountain, in the 
State of Alabama, as a continuation of the Alabama and 
Tennessee River Railroad, by way of Rome to Dalton, in 
the State of Georgia, “and authorized the (so-called) con- 
solidated company to adopt the name of the Selma, Rome 
and Dalton Railroad Company, and “to adopt as its charter 
the charter of the Alabama and Tennessee River Railroad 
Company as now existing, with all its amendments,” &c. 
The name, “Selma, Rome and Dalton Railroad Company” 
was not agreed on or prescribed in the contract of August 
8th, but was authorized by the ratifying acts last referred 
to, perhaps, because the “ Alabama and Tennessee River 
Railroad Company” desired it as more descriptive than this 
latter name, and because, although it had applied for and 
obtained authority to adopt a new name for itself, it was of 
importance that this name should be recognized and author- 
ized in the public statutes which constituted its charter. 

Now, what was the substance of all this? The intended 
Tennessee and Coosa Railroad not having been built, and 
there being no prospect of an advantageous connection at 
Gadsden, in that direction, the Alabama and Tennessee 
River Railroad Company perceived, and acted upon the 
idea, that its best policy was to abandon that part of the 
route, and make a connection with the railroads of north- 
western Georgia instead; and it got authority to do this 
from Alabama, by the act of February 20th, 1866. But it 
still needed the assent of Georgia to the extension and op- 
eration of its railroad into that State, and as Georgia had 
granted authority to other companies to build railroads be- 
tween points within her borders, which the Alabama Com- 
pany desired that its road should occupy, negotiations were 
opened with them for the acquisition of their franchises, in 
order to enable it to construct and operate its road in that 
State. And this acquisition was almost the only result of 
the proceedings, agreement and enactments, to which we 
have referred. 

The Georgia companies stipulated for the discharge of 
their debts; for permission to their corporators, who had 
not paid in their shares of stock, either to retire without do- 
ing so, or pay up and become stockholders, in what was 
called the consolidated company; and for the temporary 
continuance of their organizations “for the purpose only of 
preserving and enabling the acting and controlling compa- 
ny,” which was declared in the agreement to be the Alabama 


company, “to exercise the franchises thereby consolidated or 
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united with the franchises of said acting and controlling 
company ;” and they expressly agreed “that the president 
and directors of the Alabama and Tennessee River Rail- 
road Company should have and exercise full power and con- 
ig ad and cause the railroad which was then 
completed from Selma to Blue Mountain, to be extended 
and completed by way of Rome to Dalton,” &c. All which 
action was ratified and made valid by acts of Georgia and 
Alabama, by virtue of which, the (so-called) consolidated 
company was authorized to operate under the charter of the 
Alabama and Tennessee River Railroad Company, and no 
other. 

Everything in the contract of August 8th is consistent 
with the idea and purpose set forth in the Breed contract,— 
that the franchises by which the Georgia companies were au- 
thorized to build railroads in Georgia, were united with 
those of the Alabama company and vested in it, so as to en- 
able it, (called in the contract the consolidated company, be- 
cause their franchises were consolidated with its,) to continue 
its road into Georgia, by way of Rome to Dalton. 

The organization of the Alabama company continued ; 
none of its corporators were permitted to withdraw; its au- 
thority and powers were not in any respect impaired; its 
charter remained unaltered ; it was not deprived of the road 
it had built ; there was no change, so far as is shown, in the 
list of its stockholders, or, if there was any, it consisted of 
the addition to it of a few other names, and the object to be 
accomplished, and which was afterwards accomplished, was 
one which the Alabama company was, by its charter and the 
amendment thereto, authorized to carry into effect, so far as 
Alabama could confer such authority ; and to this was now 
added the chartered authority of Georgia. 

In short, the result of all the negotiations and proceedings 
which have passed under review, was, that by this cireum- 
locutory process, the Georgia companies were dissolved, and 
their franchises transferred according to the “plan and 
wishes” explained in the contract with Breed, to the Ala- 
bama company ; and it was thereby merely authorized, under 
a new and more appropriate name, to complete and operate 
its road, already 135 miles long, by way of Rome to Dalton, 
in Georgia. | 

If such a mere accession of authority and change of name 
be allowed to operate a dissolution of one corporation, and 
the creation of another in its stead, there would be danger 
that such changes, by a process little different from that of 
simple development, would become not unfrequent devices, 
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by which bodies politic would contrive to cast off the “legal 
and equitable obligations,” from which the statute, under 
which the arrangement in this instance was made, expressly 
declared that not anything in it contained should “have the 
effect to release said company.” 

The fact that the three companies severally executed (as 
it is said) deeds conveying what belonged to each, to the 
Selma, Rome and Dalton Railroad Company, does not affect 
the identity of the latter with the Alabama and Tennessee 
River Railroad Company. Its deed was a conveyance from 
itself, by one name, to itself by another name, and so, was 
an unnecessary ceremony, however useful in allaying appre- 
hensions in regard to titles. And it does not appear that the 
other companies had any property to be conveyed. The case 
of McMahon v. Morrison, (16 Indiana, 172) and Clearwater 
v. Meredith, (1 Wal. 25) arose out of statutes and proceed- 
ings which are not set forth in the reports. That of the 
Philadelphia, Wilmington and Baltimore Railroad Company 
(10 How.) is wholly unlike the one before us; and neither 
they nor the other cases referred to on this point, are author- 
ities adverse to our views in this case. 

A case that seems to approach it somewhat nearly, in this 
respect, is that of The Galveston, Houston and Henderson 
Railroad Company et al v. Cowdrey et al. (11 Wal. 481). But 
in this, the property of the original company, consisting of 
a railroad from Galveston to Houston, with its appurte- 
nances, and lands granted to it, was actually sold under 
judgments and executions against the company, (subject, 
however, to the prior liens created by its mortgages, or trust 
deeds) and the company thus deprived of the road, its fran- 
chises and equipments. And the purchasers, or their as- 
signees, consisting chiefly of natural persons who were stock- 
holders in the original company, constituted themselves, by 
virtue of a special statute of Texas, into a new corporation 
under the same title (called the successor company) to ena- 
ble them to operate and employ the property purchased,— 
and also by another special statute, constituted themselves 
into the Galveston and Houston Junction Railroad Com- 
pany, to build and operate a road from Houston, about 
two miles long, that would connect the original road 
with the Texas Central Railroad, by a route different from 
that by which said original road was to have been extended 
from Houston to Henderson. The original company was 
thus, by judicial sales, broken down, and its property and 
estates transferred to others. And the chief question in the 


case, was whether those others were not accountable as trus- 
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tees to the mortgagees, for the profits and income they had 
received from the road; and whether the property and struct- 
ures which they bought and built with that income, could 
not be subjected to payment of the mortgagees,—which 
question the courts decided in the negative, on the ground 
that until demand made of the income by the mortgagees or 
their trustees, they were not entitled to the income. 

The chancellor, therefore, erred in considering the Alabama 
and Tennessee River Railroad Company defunct, and thus 
relieved of its obligations and responsibilities, and that 
another and different company had succeeded to its property 
and effects. The identical person in law, the same body pol- 
itic, which under one name, built the road from Selma to 
Blue Mountain, under another name, and with the chartered 
assent of Georgia, extended and constructed it by way of 
Rome to Dalton, and afterwards owned and operated it from 
Selma to Dalton, and is now before this court. Railroad 
Company v. Harris, 12 Wal. 65. 

III. The next question presented is, whether or not the 
deed of the Alabama and Tennessee River Railroad Com- 
pany, or what purports to be its deed, to Gazaway B. Lamar 
and Wm. R. Hallett, bearing date July Ist, 1852, in trust tog 
secure the bonds of that company, was validly executed ac- 
cording to its charter. This (appellants insist) was the first 
mortgage of the company, and the bonds it was made to se- 
cure, are called the first mortgage bonds. 

On behalf of appellees—complainants below—it is con- 
tended that under the amendatory act of February 10th, 
1852, this trust deed or first mortgage is not valid, because 
the president of the company was not present at, and did 
not participate in, the execution of it, or the passage of the 
resolution authorizing it. The president, Mr. Lapsley, was 
then in New York, arranging for the raising of money for 
the company, and Mr. Phillips acted in his place as presi- 
dent pro tem. 

This amendatory act must be construed in conjunction 
with the original act of incorporation. They are in,pari 
materia. By the original act, the board of directors,con- 
sisted of nine persons, including the president, and by sec- 
tion 7 it is expressly provided that ‘the president and di- 
rectors, or a majority of them,” shall appoint all officers, en- 
gineers, agents, &c., and dismiss them at pleasure, and shall 
pass all by-laws, &c., and that “said president and directors, 
or a majority of them, are empowered to borrow money to 
carry into effect the objects of this act, to issue certificates or 
other evidences of such loan, and to pledge the property of 
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said company for the payment of the same with interest.” 
By section 2 of the amendatory act of February 10th, 1852, 
it is enacted that “two directors may be added _ to the board 
of directors as now constituted, so as to make eleven diree- 
tors (including the president of the company) instead of nine 
as heretofore,” &c., and that “at the next annual and all sub- 
sequent elections by the stockholders of directors, instead of 
nine directors, as authorized by the present charter, includ- 
ing the president, the stockholders shall elect in the manner 
provided by the existing charter, eleven directors, including 
the president of the company, who shall have all the powers, 
rights and privileges, and be subject to all the regulations, 
provisions and restrictions which apply to the board of di- 
rectors under the present charter; .. .. provided, that six 
directors, including the president, shall constitute a quorum 
for all business.” This last clause is insisted on as a provis- 
ion which makes the presence of the president essential to 
constitute a quorum for the transaction of any business. 

In the original charter, when speaking of the powers of 
the directory, the phrase “the president and directors, or a 
majority of them,” was used and frequently repeated in the 
body of the statute; and five persons constituted “a major- 
ity of them,” the whole number being then nine. In sec- 
tion 2 of the amendatory act, the expression ‘a majority of 
them,” was entirely omitted. And because this might sug- 
gest the idea that the board of directors could not act by a 
less number than the whole, it seems probable that to ex- 
clude such a construction, the proviso was‘added expressly 
declaring that “six directors” (a majority of the eleven) 
should compose a quorum. And we concur with the chan- 
cellor in the opinion that the words, “including the presi- 
dent,”’ were added (as they had been used before throughout 
that section) to indicate that on such occasions he was to be 
regarded when present as one of the “six directors” neces- 
sary to constitute a quorum. 

Nowhere else in either of these two acts is any prominence 
given to the president, or any duty devolved, or authority 
conferred upon, or mention made of him, except in conjunc- 
tion with the other directors. All the powers granted are to 
be exercised by the board of directors, of whom he is men- 
tioned as one. Indeed, it would be difficult to write a char- 
ter that should more distinctly preclude the idea that the 
president was an integral part of the corporation, or had any 
independent authority therein. In view of these facts, it 
would be a very strained interpretation, to hold that while 
~ of the directors, if the president be one of them, “shall 
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constitute a quorum for all business,” all of the other ten di- 
rectors could not constitute a quorwm to do any business if 
he were absent. We think, it being shown that a majority 
of the directors were present and ordered the execution of 
the trust deed, and that it was executed according to the di- 
rections of the board, it was quite as valid as if the presi- 
dent, Lapsley, had been there and participated in the pro- 
ceedings. 

IV. We come next to the i inquiry, What rights and a 
erty does the mortgage or trust deed so executed embrace ? 
After referring to the original charter of the company of 
March 4th, 1848, and the act amending it, approved Febru- 
ary 10th, 1852 , the deed recites that the company is “now 
engaged in constructing a railroad in the State of Alabama, 
on the route authorized by the acts aforesaid, that is to say 
from the Alabama river at or near the city of Selma, north- 
ward through the counties of Dallas, Autauga, Perry, Bibb, 
Shelby, Talladega, Benton and Cherokee, in the direction of 
the Tennessee river, the route of which railroad has been 
surveyed and duly located by the parties of the first part, or 
their authorized board of directors;” and then, after de- 
scribing at length the bonds with coupons for interest to be 
issued by the company, which were made payable July Ist, 
1872, the trust deed grants, conveys, transfers and sets over 
to the trustees and the survivors of them, and their succes- 
sors in the trust, to secure payment of said bonds, “the rail- 
road constructed and to be constructed by the parties of the 
first part as aforesaid, with all the appurtenances thereof, in- 
eluding all lands, houses; structures, fixtures, machinery, 
piers and wharves and franchises, privileges and rights, and 
all other property real and personal now owned, and which 
may hereafter be owned by the parties of the first part, and 
also all subscriptions to their capital stock, together with all 
the tolls, income, issues and profits which may accrue from 
the said railroad or from any other source whatsoever to the 
parties of the first part, and including also the proceeds and 
avails of all bonds which may be issued or disposed of by the 
parties of the first part.” The deed contains also an ample 
covenant for further assurances. 

This deed bears date July Ist, 1852. Its execution was 
proved by A. M. Goodwin, the secretary of the company and 
a subscribing witness, September 6th, 1852; and it was re- 
corded the next day in Dallas county, and, immediately af- 
terwards, in all the other counties through which the road 
was to be built, without the company having before this 
time in any way parted with the possession of it; and hay- 
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ing been thus executed by authority of a resolution of the 
board of directors, and recorded, it was sent to Lapsley, the 
president, at New York, to be delivered or handed to the 
trustees. The deed was in fact, as Lapsley testifies, pre- 
pond in New York, by counsel selected by Mr. Moran, who 

ad been engaged to negotiate a sale of the bonds, and who 
was, therefore, naturally desirous to make the security for 
their payment as complete as possible. The evident object 
was to create alien for that purpose, as comprehensive as 
the company could create, upon its property and effects, 
either then in possession, or afterwards to be acquired. 

Nevertheless, a corporation being a creature of legislative 
enactment, has only such powers and capacity as it is en- 
dowed with by its charter. Persons who deal with it, are 
presumed and required to know what its powers and capac- 
ities are ; and they contract with it in reference to the extent 
of these, and with the understanding that the language of 
their contract is be limited and construed accordingly. 

1. It is well settled that the mortgage of a railroad to be 
constructed, and of its appurtenances to be acquired, by the 
company chartered to build and operate such road, is valid. 
In the language of the supreme court of the United States, 
—‘Had there been’ but one deed of trust, and had that been 
given before a shovel had been put into the ground towards 
constructing the railroad, yet if it assumed to convey and 
mortgage the railroad which the company was authorized by 
law to build, together with its superstructure, appurtenances, 
fixtures and rolling stock, these several items of property, 
as they came into existence, would become instantly attached 
and covered by the deed, and would have fed the estoppel 
— thereby.” Galveston Railroad v. Cowdrey, 11 Wal. 

. 481. 

2. In regard to the franchises of the corporation, the in- 
strument under consideration also embraces them so far as 
necessary to make the other property and effects conveyed by 
it, productive and profitable. Allen et al. v. Montgomery 
Railroad Company, 11 Ala. 254; Pollard et al. v. Maddoz, 
21 Id. 325. 

If this were not so—if, for instance, the franchises or priv- 
ileges of occupying with the railroad covered by such deed, 
the lands of other persons, over which it was constructed, 
and of operating thereon over the same lands, the cars and 
locomotives pertaining to the road, and of taking tolls, fares 
and freights for transportation of persons and chattels, did 
not pass with the road and its appurtenances and equip- 
ments, to the mortgagee or trustee, the deed would fail of the 
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object for which it was made, and the security be illusory. 

When, therefore, as in this case, a railroad corporation is 
authorized by its charter to borrow money by a sale of its 
bonds, and for the payment of them, is empowered to 
“pledge in such form as the board of directors may think 
proper, by resolution, or mortgage, or deed of trust, or oth- 
erwise, “all the means, property and effects of said company, 
or any part thereof,”—a trust deed of “the railroad construe- 


ted and to be constructed, . . . . with all the appurte- 
nances thereof, including . . . . structures, fixtures, 
machinery, . . . . franchises, . . . tolls, income,” 


&c.—undoubtedly embraces all the franchises of the com- 

any necessary to make the security available; and this, 
without the aid of the subsequent act of February 21, 1860, 
(p. 223) authorizing railroad corporations “to execute any 
mortgage, deed of trust, or other security, on its road bed, 
franchises, income or any other property,” &e. 

3. But we do not agree with the chancellor, that it is set~ 
tled by the decisions above cited, or by this statute, that 
among the franchises so transferable, “the franchise to ex- 
ist as a corporation,” is necessarily comprehended. [If it is, 
and if the chancellor was correct in the idea that the Ala- 
bama and Tennessee River Railroad Company has.ceased to 
exist, or exists only in conjunction and consolidation with 
the other companies mentioned, where would this franchise 
of the former company now be found? If, as insisted upon 
in the argument, it was surrendered to the State, it would be 
extinguished. If it exists in an union formed with the other 
companies, by what method of divorce shall it be wrested 
from them, and committed to the mortgagees, or purchasers, 
under the first trust deed? 

Strictly, “the franchise to exist as a corporation,” is not @ 
corporate franchise, ‘‘or franchise of the corporation,” at all. 
It is a franchise of the individual corporators, of the natural 
persons who are shareholders of the capital stock, and per- 
tains to them as such corporators ; whereby they are endowed 
with the privilege and capacity of being constituted into, 
and co-operating together, as a body politic, with power of 
succession, and without individual liability. And the corpo- 
ration as such in its collective capacity, or by its board of 
directors, has no more power to sell this franchise thus per- 
taining to the corporators individually, than it has to sell 
their paid up shares of the capital stock. The interest of 
each of these in this franchise is transferred with his shares 
of stock, and passes with them from one individual to an- 
other; and this is the proper mode of parting with and ac~ 
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quiring this particular privilege. 

A railroad company may continue to exist as a corpora- 
tion, after its railroad with all its appurtenances has been 
sold away from it. There may be other property to dispose 
of, or credits to get in, or obligations to be discharged, or 
interests to be protected, which require its continued exist- 
ence, and which may not belong to, or be chargeable upon 
the persons who were purchasers of its railroad and the fran- 
chises necessary for the maintenance and operation of it. 
—And on the other hand, those purchasers might not desire 
to be constituted into acorporation atall. Or, if they did, it 
might be very inconvenient to find themselves composing 
the same body politic, whose property had just been sold to 
them for the payment of some of its debts. For, it would 
seem that if with the railroad they acquired also the com- 
pany’s “franchise to be a corporation,” with the same facul- 
ties and name, by virtue of and with which the former body 
existed, they acquired it to be assumed and used, and so must 
themselves become that corporation, and be bound to per- 
form its obligations. 

In the case of Eldridge v. Smith, (34 Verm. 484) the 
mortgage of a railroad company described the property it 
conveyed as “the railroad and franchise of said party of the 
first part,” and it was insisted by counsel “that this mort- 
gage being of the franchise of the corporation, therefore all 
property owned by them [it], whether connected with the 
railroad or not, passes under the deed; . . . . that inas- 
much as a corporation cannot hold property, except by vir- 
tue of, and in the exercise of its franchises, a conveyance of 
its franchise passes all its right to hold property. To this 
the court by Poland, C. J., among other things answered : 
—“If it were held that all the corporate franchises, including 
the power of corporate existence, were conveyed by the 
mortgage, the conclusion would seem to be logical, that on 
breach and foreclosure, the mortgagees would step into the 
shoes of the company, and merely succeed to their [its] 
rights of property, and also to their [its] corporate liabilities ; 
a result by no means favorable to their interest. Or, if it 


were held that the mortgagees did not succeed to the corpo- 


rate existence and functions of the railroad company, and 
that they did not remain in the company, then it must op- 
erate as a dissolution of the company, and lands taken com- 
pulsorily for their road would revert to the owners in fee.” 
See also Redf. on Railways, (8d Ed.) 514, and Hell v. 
Sullivan R. R. Co., note 22, to same. 
A few years ago a company known as the United Railroad 
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Companies of New Jersey, conveyed their railroads and ap- 
purtenances in that State, by a lease for a long period, (per- 
haps 999 years) to the Pennsylvania Central Railroad Com- 
pany, upon the agreement of the latter to pay annually to the 
former, or to the stockholders thereof, ten per cent. upon the 
then estimated and fixed value (or capital) of the roads and 
appurtenances conveyed; and to keep them in good repair. 
Yet the stockholders of the United Companies, periodically 
at times prescribed, elect a board of directors, president and 
secretary, and thus keep up their organization, and will 
probably continue to do so for centuries, although they pos- 
sess no tangible property, and in fact have nothing to do ex- 
cept to receive their rents from the Pennsylvania company, 
and be prepared to take action in the event of a breach of 
the covenants contained iu their lease to it. 

Our conception is, that the franchises of a corporation 
which go with the railroad belonging to it and its appurte- 
nances, upon a sale under a mortgage of them and the fran- 
chises of the corporation, are ordinarily those franchises only 
which are requisite to enable the purchasers, whether a body 
politic, a wealthy individual, or a company of individuals, 
to maintain and operate the railroad advantageously for the 
public, and to take the tolls and fares for transportation for 
their own use and benefit. Especially would this be the 
case when the charter, as in this instance, authorizes the com- 
pany to mortgage only its means, property and effects, with- 
out express mention of franchises. 

We have not overlooked the case of Pierce v. Emery, (82 
N. H. 484) in which views are taken that are apparently in 
conflict with those above expressed by us. But we do not 
feel justified in protracting this opinion by further discussing 
the point under consideration. 

Provision is now made by statute, (No. 12) approved De- 
cember 17, 1873, whereby the purchasers of any railroad 
may constitute themselves into a body politic, which shall be 
endowed with all the powers and franchises that belonged to 
the corporation, whose railroad they have acquired. Acts of 
1873, p. 56, and amendatory act of March 20, 1875, p. 132). 

V. The question will now be considered, to what extent 
the Selma, Rome and Dalton Railroad, as now existing, or 
what part of it, is covered by this first trust deed, that to 
Lamar and Hallett, made in 1852. 

1. The Alabama and. Tennessee River Railroad Company 
was a corporation of this State, chartered originally to build 
arailroad in Alabama. Without authority both from this 
State and from Georgia,—from the latter granting to it per- 
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mission, and from Alabama assenting to its acceptance of 

ermission, to extend and operate its railroad within the 
Seabee of Georgia,—the company could not have carried its 
work beyond the boundary line. This authority was granted 
to it by both States, in the year 1866. When the trust deed 
of 1852 was made, not only was the part of the road which 
is now in Georgia, not in existence, but it was not the ex- 
pected product of an undertaking then begun, or within the 
scope of the enterprise for which the company was created. 
It is not brought within the boundaries, beyond which even 
courts of equity will not go, in treating things recently 
brought into existence, as conveyed or bound by instruments 
and agreements made long before; when, what were then 
not in being, were treated as if existing—because possible to 
be produced by means and causes belonging to the party ex- 
ecuting such instruments or agreements. Hence, without 
the recital in the deed, that the company was engaged in con- 
structing a railroad “in the State of Alabama,” the lien 
would not reach the portion of it built by virtue of subse- 
quent enactments within another jurisdiction. 

2. But a portion of this railroad, near its northern end in 
this State, is not constructed upon the line which was first 
surveyed and defined for its location. And objection is made 
to that part of the decree of the chancellor which restricts 
the lien of the deed of 1852, to the first 135 miles of .the 
road, from Selma to Blue Mountain. 

From the latter place, a distance of ten miles to Jackson- 
ville, the superstructure was made, not dénly along the route 
as first surveyed and located, but over culverts and upon a 
road bed which had been prepared for it before 1866. Of 
course, therefore, the Selma, Rome and Dalton Railroad 
Company, being the same corporation as the Alabama and 
Tennessee River Railroad Company, the trust deed of 1852 
embraces these ten miles to Jacksonville. It is at this 
place that the deflection from the route, as originally desig- 
nated, begins. 

3. As we have seen before, the southern terminus of the 
railroad was established at the Alabama river, at or near 
Selma, which may justly be considered its base. Thence it 
was to “be extended northwardly, to some convenient point 
on the Tennessee and Coosa Railroad.” And thus, if both 
roads had been built, a continuous communication by rail- 
road would have been effected between two great and exten- 
sively navigable rivers, one in the southern part of Alabama, 
and the other in the northern part and in Tennessee. But 
the projected Tennessee and Coosa Railroad having been 
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abandoned, the object in view became unattainable in the 
way proposed. Notonly wasthe northern terminus not defi- 
nitively fixed by the act of incorporation, but it is not so 
done in the deed of 1852. Although the line had been 
surveyed and route located by the company, by way of 
Jacksonville to Gadsden, and mention is made in the deed 
that the route had been located, the place Gadsden is not 
named therein; but the route is described as that “author- 
ized by the acts aforesaid” and as extending from the Ala- 
bama River at Selma, through the counties of “Dallas, Au- 
tauga, Perry, Bibb, Shelby, Talladega, Benton and Chero- 
kee, in the direction of the Tennessce river ;” as if the com- 
pany did not intend to debar itself from the right to des- 
ignate some other point than Gadsden, as the northern ter- | 
minus of their road. 

Whether this inference be just or not, it is certain that in 
the sequel, the company desired and the State consented--— 
since a connection with the Tennessee and Coosa Railroad 

ecould not be effected—that the road should be continued in 
the same general course, east of north, in which it stretched 
from Selma to Jacksonville, on toward Dalton ; by extension 
to which latter place, communication would be attained by 
railroad then existing, with the Tennessee river, and also 
with other lines of railroad ramifying throughout the coun- 
try. The difference was but little between the distance from 
Jacksonville to Gadsden and from Jacksonville to the State 
line, in the direction toward Dalton; and the termination 
either way would be in the county of Cherokee, as it existed 
in 1852. The change was in fact, a mere change in the di- 
rection of the road at the northern end, a deviation from and 
relinquishment of the old route to Gadsden for a new one 
toward Dalton. Accordingly, we never afterwards hear of 
anything being done, or proposed to be done, between Jack- 
sonville and Gadsden. And in the very complete and com- 
prehensive trust deed made in 1867, to the complainants in 
this cause, by which everything the company owned, or ex- 
pected to own in the future, is devoted to the payment of its 
past debts and those to be created in the completion of its 
road, that road is described with great particularity as ex- 
tending and to extend from Selma through the counties in- 
tervening to the Georgia line, a distance of 172 miles, and 
then on by way of Rome to Dalton, 63 miles further, and as 
including also when accomplished, the Ashby Branch, with- 
out any mention or allusion whatever being made to the line 
previously located and worked upon, from Jacksonville to 


Gadsden. 
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This deviation was thus a mere alteration of the plan of 
the structure, or work entered upon, and not an abandon- 
ment of the work—one of those departures from original 
designs which in such matters are not infrequent. To hold 
that such a change in the adopted plan of a great enterprise, 
which the company continued to prosecute, especially when 
the change was allowed on the applicatign of the company, 
without any participation therein by i eibedeen, should 
deprive the latter of the lien they had bargained for upon 
the entire road in Alabama, would be unreasonable and un- 
just. We cannot, therefore, concur in the conclusion attained 
in the court below. Seymour v. Canandaigua R. R. Co., 
25 Barb. 285; Pennock v. Coe, 23 How. 117. 

The chancellor erred in not holding that the lien of the 
deed of 1852 extended to all of the main line of road lying 
in Alabama. 

The very interesting and well discussed case of Collins et 
alv. Monroe Railroad Company, (1 Kelly’s R. 457) is not 
parallel with the one we are considering, If Breed, who: 
constructed the road from Blue Mountain to Dalton, were 
here a contestant, and having such a contract as the Georgia 
Railroad Company in that case made with Collins and-his 
associates, there would be a likeness between this case and 
that, though still a difference. But it would more closely 
resemble the case of Dunham v. Railway Company (1 Wal. 
254) in which the supreme court of the United States em- 
phatically affirmed the right of the prior mortgagee to be 
superior to that of a contractor,who was in possession under 
an agreement that he should keep it until the cost of con- 
struction was paid. A similar ruling was made in respect 
to the claim of one Pulsford, in Railway Company v. Cow- 
drey et al, (11 Wal. 481). However much of reason and 
equity, there may seem to be in the argument for the con- 
tractors against the mortgagees, the decisions of the supreme 
court of the United States in such cases, (involving “the 
obligation of contracts”), conclusively determine the law 
which we must administer. 

4, The original line from Jacksonville to Gadsden having 
been relinquished for that in the direction toward Dalton, 
forms no part of the company’s property. Having had only 
a right of way, which is unused, along that route, and the 
fee in the lands belonging to individuals, the company has 
nothing there to be sold under its deed. The objection of 
appellants, that this was not allowed to them, is, therefore, 
not well taken. 

5. Nor did the trust deed of 1852 embrace what is known 
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as “the Ashby Branch.” A separate charter was granted for 
that, approved December 8, 1863, by which other persons, 
especially people in the vicinity who might be benefited by 
it, as well as the Alabama and Tennessee River Railroad 
Company, might, and perhaps did, become stockholders 
therein, and its ownership be different from that of the main 
road. Only one main road was in 1852 authorized to be 
built ; and it was only that main line in Alabama, which was 
then in contemplation, that became charged with a lien by 
the deed of that year. 

In Pierce v. Emery, (32 N. H. Rep. 484) which is relied 
on as authority upon this point in behalf of appellants, the 
court held, that ‘the corporation itself was the thing orig- 
inally mortgaged.” Whence it followed that everything it 
might acquire must pass with it. But as we dissent from 
that court in this particular and have decided differently 
with respect to the trust deed of 1852, that case is not au- 
thority in the present cause upon this point. 

VI. The trustees, under the deed of 1852, claim as sub- 
ject to it, the residue, about 375,000 acres, of the lands 
granted by Congress in 1856, to this State, to be used in aid 
of the construction of the Alabama and Tennessee River 
Railroad, and for no other purpose. 

In 1858, the State granted these lands, situated mainly 
along and in the vicinity of the road, to the company. The 
condition on which thev were granted by Congress, to wit: 
that the railroad should be completed in ten years, was not 
performed. But no proceedings having been taken assert- 
ing title on that account in the United States, the company 
continued to be sole owner of them ; and an act confirming 
title to the company, having been lately passed by Congress, 
they are not now liable to forfeiture. The title of the com- 
pany dates from 1858. 

But when the deed of 1852 was executed, not only did 
these lands not belong to the company, but it was not then 
authorized to accept such a grant from the United States. 
By the act of that year, amending its charter, and which re- 
enacted in part and in language modified from that of the 
former act, provisions contained in it, thus restating them 
with greater precision, the company was empowered to ac- 

quire “such quantity and parcels of lands and appurtenances 
as may be necessary and convenient in accomplishing the 
purposes of its incorporation and organization; that is to 
say, such lands as may be required by the company for the 
right of way for single or double track railroad, and such 
lands and appurtenances as may be required at different places 














332 SUPREME COURT (June Term 


{Meyer v. Johnston. ] 
for stations, turnouts, ample depots, and warehouses, work- 
shops and machine shops, and other necessary purposes in 
connection with the railroad.” The lands conveyed by the 
grant mentioned, were not intended for sites for the location 
of any of these things. 

We do not consider the somewhat loose expressions in the 
act of 1848, enacted before Congress began to grant lands in 
aid of the construction of railroads, as conferring on the 
company a larger capacity to take real estate than the lan- 
guage above quoted allows; but if it be thought they were 
previously susceptible of a more extensive meaning, the 
careful limitation of that power in the subsequent statute, 
operates as a restriction upon such an interpretation. We, 
therefore, hold that the deed of 1852, did not create a lien 
on the lands of that grant. The capacity to accept them was 
derived from the act of this State of January 20th, 1858, 
turning them over to the company. The case of Seymour v. 
Canandaigua Railroad Company (25 Barb. 284), referred to 
by the chancellor, is a direct authority on the question 
here involved. 

VII. In respect to the cars, locomotives, and other per- 
sonal movable property appertaining to the railroad, the lien 
of the first trust deed is not restricted to so much only as 
now remains of what the company owned on the 8th of Au- 
gust, 1866. This would be so, as the chancellor has decreed, 
if the Alabama and Tennessee River Railroad Company had 
then ceased to exist instead of having only changed its name 
and received an accession to its powers. This lien embraces 
that kind ot property now owned by the company to the 
same extent to which it embraces the railroad itself,—the 
same proportion of the one as of tbe other. 

But this decision must not be permitted to interfere with 
liens upon any such property, given or retained upon the 
purchase of it, which has been bought by the receivers, un- 
der the directions or authority of the chancellor. Property 
in this condition not having been bought by the company, 
but under the authority of the court by its officers or agents, 
the liens created thereon will not be allowed to be superseded 
by that of any prior mortgage or trust deed. 

VIII. It is proper to advert here to some of the other 
facts of this case. We shall not consume time by going in- 
to particulars of it as developed in this large record, of 
nearly eleven hundred pages. 

The defendant company had an extensive and valuable 
railroad property, which cost several millions of dollars. 
Men eminent for their private virtues and public spirit, 
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were engaged during many years of effort and discourage- 
ment, in the great work. Delayed and damaged during the 
terrible war in which the country was involved, the railroad 
was at last finished a few years ago, without any imputation 
(so far as we are informed) against the integrity or honor of 
the company. But the impoverishment of the country pre- 
vented profitable trade and travel over the new highway ; 
competing railroads drew off business it expected to receive; 
the income was barely sufficient to pay expenses; rolling 
stock had to be purchased and hired; debts remained un- 
paid ; the first mortgage bonds matured in 1872; and the 
older portions of the road began to need repairs. 

The first mortgage of the company has been before under 
consideration. It does not embrace the whole of the prop- 
erty. Another, made in 1855, embraced only the first one 
hundred miles of the road. One executed in 1865, covered 
only the lands included in the grant from Cungress. All of 
these were made by the company in its original name of the 
Alabama and Tennessee River Railroad Company. In 1867, 
the mortgage to complainants below, was executed to them 
by the Selma, Rome and Dalton Railroad Company,—of the 
entire property of the company, to secure payment of bonds 
to the amount of $5,000,000, of which $2,000,000 were set 
apart as a trust fund with which to discharge all of the old- 
er mortgage debts. Another trust deed was made afterward 
to one Wallace. 

In December, 1872, Messrs. Amy and Moran, of New 
York, holders of a large amount of the first mortgage bonds, 
which had matured in July before, had a bill prepared to be 
filed in the district court of the United States, at Montgom- 
ery, against the Selma, Rome and Dalton, and Alabama 
and Tennessee River Railroad Companies, and Lamar, 
trustee in the first mortgage deed, and the complain- 
ants in this suit---as to whom it was afterwards dismissed, 
(on the ground that they could not be sued by Amy and 
Moran in that court), and against other defendants. It al- 
leged the matters above set forth, or some of them; exhib- 
ited the first trust deed under which they claimed ; repre- 
sented that the company was insolvent and without credit, 
and prayed that a receiver be appointed with full authority 
to take possession of all the property in Alabama (much of 
which was not embraced by this first deed) and manage it 
and operate the railroad, and that the court would settle the 
order in which the credits should be paid, and have the 
property sold to pay them. 

It was not charged in the bill that the company or those 
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managing the road, were incompetent, or dishonest, or act- 
ing fraudulently. No sufficient ground—mere poverty not 
being such—was shown for taking from them the interim 
management,—if any weight be due to the judicious sugges- 
tions in Gardner v. The London, G. & D. Railway Company, 
and in Stevens v. Davison, cited post. But a receiver was 
appointed by district Judge Busteed ; a new corps of officials 
came in to displace those familiar with the complex business 
of a railroad 230 miles long ; rolling stock which had been 
hired to the company, and was much needed, was taken away 
from the receiver by the owners, to the great detriment of 
its interests, and all concerned; and the receiver was empow- 
ered to issue certificates of indebtedness to the amount of a 
quarter of a million dollars that should constitute a first 
lien on the property. 

In this state of things, the circuit judge of the United 
States tor this cireuit, revoked the order appointing a re- 
ceiver, and restored the property to the company. And this 
cause being then instituted in the chancery court of the 
State, at Selma, the chancellor, at the instance of the com- 
plainants, trustees under the deed of October, 1867, which 
embraces the entire property of the company, upon the 
filing of the bill, appointed a receiver in accordance with a 
prayer thereof, and subsequently appointed another (asso- 
ciate) receiver, both in vacation. The receivers seem to 
have been fit persons for the office, and no appeal was taken 
under section 4422 of the Revised Code (p. 844) from the 
order appointing them; nor is the appointment of them, as- 
signed in this court as error. They perform also the duties 
of those who are called managers in the English court of 
chancery. 

On the day after the appointment of the first receiver, 
he petitioned the chancellor for leave to borrow $90,000, 
or such other sum as his Honor might prescribe; and the 
chancellor thereupon, and in vacation, made an order au- 
thorizing him to borrow $150,000 on certificates of indebt- 
edness, which should have priority of payment over any 
other claim, out of the proceeds of sales of any property in 
the receiver’s possession. And the authority thus granted 
not having been used, the two receivers subsequently peti- 
tioned the chancellor for leave to borrow, instead, $700,000, 
to be used in purchasing rolling stock, and putting the rail- 
road and its appurtenances in repair. The chancellor there- 
upon made an order authorizing them to do so, directing 
what portion of the amount should be expended in rolling 
stock (about $450,000) prescribing in accordance with sug- 
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estions in the petition, the form of the certificates to be is- 
sued therefor, making them negotiable, and interest thereon 
payable, semi-annually at the eiiice of the New York Guar- 
anty and Indemnity Company, and undertaking to charge 
these certificates upon the railroad and its appurtenances 
and equipments as a prior lien thereon, having precedence 
of the liens created by the first and other mortgages. The 
receivers were also authorized to sell the certificates at ninety 
cents in the dollar: and it seems to have been intended that 
the proceeds should be used in part, to enlarge and complete 
the work beyond what was necessary for the preservation of 
the property. 

IX. Counsel for the first and other early mortgage 
creditors, alarmed by this decree, object to and __ protest 
against having their liens on the property of the company, 
existing by virtue of instruments solemnly executed long 
before the receivers’ certificates were thought of, postponed in 
favor of charges created by the latter; and they deny that the 
chancellor has rightfully the power to give such precedence 
to new creditors. The learned chancellor has not, in his 
opinion, discussed this question, or adduced any arguments 
or authorities in support of the disputed power. But this 
has been ably done by the counsel for the appellees. A claim 
of very large authority in the courts has been made in argu- 
ment under this head; and the subject is a very important 
one, and sufficiently new to require an investigation at some 
length. 

1. “The object sought by the appointment of a receiver,” 
(says Mr. Kerr, in his work on Receivers), “may be gen- 
erally described to be to provide for the safety of property, 
pending the litigation which is to decide the right of liti- 
gaint parties,” (p. 3.) 

“The duty of the court, upon a motion for a receiver, is 
merely to protect the property in the meantime for the ben- 
efit of those persons to whom the court at the hearing of 
the cause, when it will have before it all evidence and ma- 
terials for a determination, shall think it properly belongs.” 
Id: p.6. Blakeney v. Dunfaur, 15 Beav. 42. 

In Gardner v. L. G. & D. Railway Company, (Law Rep. 
2 ch. App. 201), an appeal was taken to the “court of ap- 
peal in chancery,” from an order of the vice chancellor ap- 
p»inting the general manager and the secretary of the com- 
pany, on the application of a creditor with a lien, managers 
and receivers of the company’s “undertaking” or railroad 
enterprise. The lords justices discharged the orders, saying: 

“when the court appoints a manager of a business or un- 
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dertaking, it in effect assumes the management into its own 
hands ; for the manager is the servant or officer of the court, 
and upon any question arising as to the character or details 
of the management, it is the court that must direct and de- 
cide. The circumstance that in this particular case the per- 
sons appointed were previously the managers appointed by 
the company,” (as one of the persons appointed in the case 
before us, was), “is immaterial. When appointed by the 
court, they are responsible to the court, and no orders of the 
company, or of the directors, can interfere with this respons- 
ibility. Now, I apprehend, that nothing is better settled 
than that this court does not assume the management of a 
business or undertaking, except with a view to the winding 
up and sale of the business or undertaking. The manage- 
ment is an interim management ; its necessity and its justifi- 
cation spring out of the jurisdiction to liquidate and to sell ; 
the business or undertaking is managed and continued, in 
order that it may be sold as a going concern, and with the 
sale the management ends.” 

This is stated by his lordship as the rule in such matters. 
But in addition and pertinently of views to be hereafter 
presented, he says: “when Parliament, acting for the public 
interest, authorizes the construction and maintainance of a 
railway, both as a highway for the public, and as a road on 
which the company may themselves become carriers, ... . 
it confers powers and imposes duties and responsibilities of 
the largest and most important kind, . . . . upon the com- 
pany which Parliament has before it, and upon no other 
body of persons. ..... It is impossible to suppose that 
the court of chancery can make itself, or its officer, without 
any parliamentary authority, the hand to execute these pow- 
ers, and all the more impossible when it is obvious there 
can be no real and correlative responsibility for the conse- 
quences of any imperfect management. It is said that the 
railway company did not object toa manager. This may 
well be so. But in the view I take of the case, the order 
would be improper, even if made on the express agreement 
and request of the company.” 

A court of equity in this country may, in certain cases, 
interpose, and appoint a receiver, when a company receiving 
tolls and income more than sufficient to pay the expenses of 
an economical administration, refuses to apply the surplus to 
payment of a judgment or mortgage creditor. The Coving- 
ton Drawbridge Company v. Shepherd (21 How. R. 112) pre- 
sents an instance of the exercise of this power. The re- 
ceiver in it was also directed, out of the tolls and income of 
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the bridge to keep it in repair. 

In Stevens et al. v. Davison et al. (18 Grattan, 819), a 
board of directors, some of whom “had been concerned in 
the fraudulent issue of a very large amount of spurious 
stock, greatly exceeding in amount the lawful stock of the 
company,” on the very day when their term of office was to 
expire, and the annual meeting of the stockholders, which 
the directors failed to call, should have been regularly held, 
made a lease of the railroad of which they were directors, 
for a period of ten years, at an inadequate rent, without au- 
thority from the charter to do so, and in violation of a by- 
law adopted by the stockholders. Some of the lawful stock- 
holders filed a bill to have the lease declared void and for 
other relief. Anda receiver was appointed to take posses- 
sion and control of the road and operate it under directions 
contained in the decree. The court of appeals of Virginia, 
reviewing the proceedings, said: “while for the reasons as- 
signed in Gardner v. The London, C. & D. Railway Com- 
pany, (2 Law. Rep. Ch. App. 201), a court of chancery will 
be reluctant to appoint a receiver, to take charge of and 
manage a railroad, it is competent to do so, when such a 
course is indispensable to secure the rights of the legit- 
imate stockholders, and to prevent a failure of justice. 
And the court is of opinion that, under the circumstances 
of this case, it was proper for the court, to appoint a receiv- 
er to take charge of and manage the railroad until it can be 
ascertained by a proper inquiry to be made in this cause, 
who are the legitimate stockholders of said company, to 
whom the custody and management of said railroad should 
be committed.” 

The foregoing instances have been selected, as illustrative 
of the authority of courts of equity to take the charge and 
management of property in litigation. Their interference 
by receivers and managers in such cases and for such pur- 
poses is easily vindicated. In doing so, they pvt forth a 
power merely incidental and subsidiary to their function of 
ascertaining and enforcing the rights of the persons con- 
cerned in the subject matter in controversy. They take and 
preserve the property in order to uphold and maintain the 
rights of creditors and others therein,and the obligation of con- 
tracts. It is in the exercise of the judicial function only that a 
court obtains jurisdiction between litigant parties, of the 
cause in which it is authorized to take such control for the 
preservation of the property involved. And we are not 
aware of any principle of law or element of wise policy 
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which would justify such court, after so getting possession, 
in laying aside its judicial character, and engaging, however 
hopeful the scheme, in the completion of unfinished under- 
takings, and in raising money for this purpose, as the parties 
themselves could not, namely, by setting up liens which shall 


_ displace other and older liens, without the consent of the 


persons to whom they belong. 

The objections to such transactions are, that they are 
necessarily, to some extent, speculative ; that they arbitrarily 
unsettle interests founded on the most solemn contracts ; 
and that the court in conducting them, abdicates its judicial 
function, and exercises another more akin to that of a bu- 
reau of an Executive Department of the Interior. 

2. We have been furnished by the industry of counsel for 
complainants below, with imperfect manuscript reports of 
the cases of Southerland, Trustee, &e., v. the Lake Superior 
Ship Canal Railroad and Iron Company,-(before Judge Long- 
year, United States district judge for the eastern district of 
Michigan, presiding in the circuit court at Detroit), and 
Hyde v. the Sodus Point, &c., R. R. Co. (before a judge of 
the supreme court of New York at Brooklyn). In each of 
these cases the court seems to have authorized its receiver to 
raise money by certificates of indebtedness, which should 
constitute a first lien on the property, and to complete there- 
with the company’s unfinished work. 

In what manner, in the former case, the court obtained 
jurisdiction of the cause; by whom, for what purpose, and 
how it was brought before the court, we are not informed. 
It only appears by a copy of Judge Longyear’s order, of 
June, 1872, that the receiver, Knox, was appointed... . 
under the first mortgage, and that after notice to the par- 
ties, and counsel for them had been heard, “it being made 
to appear to the court, that it is for the best interest of all 
concerned in said ship-canal and said property, real and per- 
sonal, that the said canal should be finished and made ready 
for use as speedily as practicable, and that it is necessary 
and expedient that said receiver should issue certificates of 
indebtedness for the purpose of said speedy construction ;” 
therefore he was authorized by the court to issue such certifi- 
cates payable July 1st, 1873, and bearing interest at the rate 
of ten per cent. a year, to the amount of $500,000, which 
should constitute a first lien on said canal and property, and 
have priority of payment over any debt previously created, 
and to execute and deliver a mortgage trust deed thereof and 
of the franchises and rights of the company, to a trustee to 
secure payment of said certificates, accordingly. It was fur- 
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ther provided that, in case these should not be paid at ma- 
turity, the receiver should upon application to the court and 
on its order, deliver over all the property and effects em- 
braced by said deed to the trustee, to be by him sold to pay 
said certificates. The receiver was also authorized to sell 
said certificates at a discount not exceeding twenty-five per 
cent. or to borrow money by hypothecation of them. The 
court by this conveyance to a trustee, put the property even 
out of its own control, and appears to have disposed of it, as 
if invested itself with a sort of seigneurial title that enabled 
it to supersede the existing rights of others therein,—and to 
have exercised legislative power by authorizing the borrow- 
iag of money without regard to usury laws. 

The only other information which our manuscript of this 
ease contains, is, that the first series of these certificates of 
indebtedness not having been paid, the trustees under the 
receiver’s mortgage trust deed, applied to the court, in 1874, 
for leave to sell the property to enable him to pay them; 
that a contest was thereupon inaugurated with other parties 
interested, and that the judge declined to grant the leave ap- 
plied for, until the supreme court of the United States should 
decide a case pending in it, which seemed to him to involve 
some of the questions on which his decision would depend. 

Not having a full report of this case, we do not comment 
on it further, except to say, that as presented to us, we do 
not recognize in it any principle which would justify a chan- 
cellor of this State in assuming the authority (seemingly ab- 
solute) which Judge Longyear exercised on that occasion; 
and we do not perceive in the result any teason for desiring 
that a court of equity should be clothed with such au- 
thority. 

In Hyde v. the Sodus Point Railroad Company et al, a 
judgment creditor to an amount between $500 and $600, filed 
his complaint in the nature of a bill, in December, 1873, 
against that company and the Union Trust Company, on be- 
half of himself and such other creditors as should join in the 
proceedings. He set forth, that an execution on his judg- 
ment had been returned unsatisfied; that the property of 
the railroad company was of great value; that it was subject 
to a first mortgage trust deed executed to the Union Trust 
Company, as trustee to secure the payment of bonds to the 
amount of $700,000, which had been issued ; that the trustee 
had not taken possession of the property, as it lawfully might 
have done; that by reason of disputes among the officers and 
managers of the company, its property was being wasted and 
seized for taxes, and various other claims, real or alleged ; 
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that bankrupcy proceedings against it were threatened ; and 
that there was great danger, unless the court should take 
charge of the railroad, that its operations would cease and 
the property be wasted and the claims of plaintiff and other 
bona fide creditors be lost; wherefore, plaintiff prayed that 
a receiver be appointed; that the company and its officers 
be enjoined from interfering; that the property, profits and 
earnings of the railroad company properly applicable to pay- 
ment of plaintiff and other creditors with liens be so applied ; 
and that the property should be sold as the court should di- 
rect ; to which last prayer, no response was made, or perhaps 
desired. 

With the complaint and in the same cause, were filed affi- 
davits, (sworn to before plaintiffs complaint was filed), of 
several persons, holders, and agents of the holders, of first 
mortgage bonds, to the amount of $649,000 of the $700,000 
issued ; in which affidavits, affiants say their bonds consti- 
tute the first existing lien on the property of the company ; 
that the interest on them is in arrears and unpaid; that pro- 
ceedings for a foreclosure have been postponed in the hope 
that some arrangement might be made which would prevent 
the sacrifice usually incident to such proceedings, and pre- 
serve the rights of the subsequent lienors; that in Septem- 
ber, 1873, the Union Trust Company suspended payment, 
and shortly afterwards a receiver of its effects was appointed, 
whereby a further difficulty existed in the way of a fore- 
closure ; that they are advised that the appointment of a re- 
ceiver would not prejudice the right of the trustee to com- 
mence proceedings ‘hereafter to a foreclosure, and that they 
believe it would be a benefit to all the creditors of the rail- 
road company to have a receiver appointed, for the purposes 
mentioned in plaintiff’s complaint. 

Thereupon it seems (though our manuscript does not con- 
tain the order), Sylvanus J. Macy, one of the holders of first 
mortgage bonds, was appointed receiver. On the 15th to 
January, 1874, he made a very lucid report of the condition 
of the property, specifying the bridges and other parts of the 
road that were wretchedly out of order, and insisting on the 
importance of making repairs, and of constructing at one 
terminus, wharves, piers and other fixtures, to facilitate 
transfer of cargo to and from vessels, and at the other termi- 
nus connections with other railroads. And in order to do 


this work, and other things, he asked for authority to issue 
certificates of indebtedness to the amount of $125,000, which 
should constitute a first lien on the property of the com- 
pany. This authority was granted on the 16th of January, 
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1874, and on the 20th confirmed, after consideration by the 
court of an affidavit (of which we have no copy) of the pres- 
ident of the Union Trust Company, and argument by Mr. 
Peckham, in opposition. 

It is obvious that the holders of the first mortgage bonds, 
in their own right, or as agents, representing nearly all of 
them, got up this case in conjunction with Hyde,a judg- 
ment creditor, as plaintiff. And since no one opposed the 
motion, except (apparently) the Union Trust Company, 
(trustee in the mortgage deed made for their benefit), and no 
appeal was taken, it is probable that the opposition was pro 
forma, rather than real. At any rate, it was obvious to all 
parties that it would be beneficial to all to have the work 
completed even on those terms. And if the holders of the 
first mortgage bonds were willing that the certificates should 
create a lien prior to their own, it seemed pretty certain that 
the other creditors would not consider that they had any 
cause for opposing the transaction. We cannot regard this 
unreported amicable suit as an authority of weight concern- 
ing the jurisdiction of a court of equity to take upon itself 
the completion of unfinished enterprises, and raise money 
for the purpose of charging the property with liens that 
shall have precedence of other and older ones, without 
consent. 

Another case to which our attention has been called on 
this point, is that of the Alabama and Chattanooga Railroad. 
Dilapidated, mismanaged, in litigation in several distinct 
courts, subject to independent managers deriving authority 
from different sources, charged with a first mortgage debt of 
more than $5,000,000, with interest to a large amount un- 
paid, which debt the entire property upon a sale thereof 
would not fetch money enough to pay, and daily diminishing 
in value, while its other large debts were daily growing 
larger, the trustees under the first mortgage deed, filed their 
bill in the circuit court of the United States at Mobile 
against the company and the trustees in the second mortgage 
deed and several other defendants, and prayed that the court 
would take jurisdiction of, settle and determine the various 
matters of dispute, and the rights of all persons concerned, 
and sell the property, or dispose of the same for their benefit, 
according to their respective rights therein; and in the mean- 
time, take charge of, preserve, repair and operate the rail- 
road with its appurtenances by receivers, whom it was asked ~ 
to appoint “with full power to borrow money; and to render 
effectual the orders and directions of the court .. . . [and] 
to cause the property and effects of said corporation to be 
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properly . .. . protected, improved and administered .. . 
and to be put in such condition as to title and possession, as 
well as in every other respect, that the said railway and the 
property incident thereto may not be sacrificed,” &c. 

This bill with its exhibits and many affidavits in support 
of it, before being filed, was presented to Justice BRADLEY 
of the supreme court of the United States on the 26th of 
May, 1872, and application made for an injunction and the 
appointment of receivers according to the prayer of the bill. 
But he ordered that the application be heard before the cir- 
cuit court of the United States sitting in equity at Mobile 
(of which he was circuit justice) on the 20th of June after- 
wards, and “that a copy of the bill and affidavits and notice 
of the hearing aforesaid, be served on the defendants at least 
ten days before the hearing.” 

“On the 20th of June, 1872, the motion for receivers and 
for injunction was duly submitted to said circuit court .. . 
in open court, and held for order and decree in vacation.” 
But urgent as the case was, not until the 26th of August— 
and not then, until “the parties interested” consented—after 
an amendment of the bill bearing date August 23d, 1872, 
withdrawing all offensive imputations, was made—did Jus- 
tice BRADLEY make the order so much relied on in this 
cause, and which has attracted so much attention from the 
legal profession. 

The order recites, that the “railroad and connecting works 
and other property . . . . are rapidly deteriorating in value 
and being wasted, scattered and destroyed, whereby the se- 
curity of the first mortgage bondholders, and the interest of 
all other persons concerned in said property are subject to 
great hazard and danger of entire sacrifice.” And then the 
order proceeds as follows: “And whereas in the present 
condition of said property, it is impossible without great 
sacrifice, to dispose of the same in any manner; and whereas 
it has been proposed and agreed by the parties interested that 
all further opposition to the proceedings in bankruptcy 
against said company ... . shall be withdrawn, and that 
the said proceedings shall be affirmed; and that all other 
proceedings for the appointment of receivers in the several 
State and district courts shall be discontinued, so that the 
proceedings in this suit shall have full effect and operation, 

without undue embarrassment, and that a receiver or receiv- 
ers shall be appointed in this cause to take charge of said 
property, and put the same into proper condition for its pre- 
servation and disposition, for the mutual benefit of all par- 
ties interested therein: Therefore, receivers are appointed 
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and “authorized to put said railroad and other property in 
repair, and to complete any incompleted portions thereof, 
and to procure rolling stock, machinery and other necessary 
things for operating the same, and to operate the same to the 
best advantage, so as to prevent the said property from fur- 
ther deteriorating, and to save and preserve the same for the 
benefit and interest of the said first mortgage bondholders 
and all others having an interest therein.” 

“Tt is further ordered that all moneys which may be raised 
by said receivers by loan, or which may be advanced by them 
for the purposes aforesaid, not exceeding the sum of $1,200,- 
000, shall be a first lien, prior to all others, on the said rail- 
road and other property, and to be paid before the first mort- 
gage bonds out of the proceeds of said property.” 

It is argued for complainants below (appellees) that the 
consent spoken of, was only to the appointment of receivers, 
and not to their borrowing of money by giving such liens. 
This was not (it seems to us) the understanding of Justice 
BRADLEY. For in going on, after making the appointment 
of the receivers by virtue of the agreement, to specify their 
duties, it is not to be supposed that he either did not know, 
or did not regard what was the understanding and agree- 
ment of the parties in that respect. And when we note what 
were the duties they were expected to perform, it is per- 
ceived at once that in order to discharge them, the receivers 
must have a large amount of money. Under this idea him- 
self, when he proceeds in the next paragraph to speak of the 
liens to be created, Justice B. does not expressly authorize 
the receivers to raise money, but assuming that they would, 
of course, have that to do, he says: “all moneys which may 
be raised by said receivers by loan, or which may be advanced 
by them,” .... “not exceeding,” c&ec., “shall be a first 
lien,” &c. The language seems to imply that having once 
said that the appointment was made by agreement of “the 
parties interested,” the learned justice did not think it im- 
portant to repeat this consent in the several successive para- 
graphs in which he spoke of what the receivers were to do. 

Besides, the prayer of the bill was for receivers “with full 
power to borrow money,” to have the property improved, &e. 
And the parties, consenting to their appointment, must be 
understood as consenting to their being appointed “with full 
power to borrow money,” according to the application : 
which obviously could not be done for an insolvent corpora-: 

tion, except by creating liens on its property that should have 
precedence of the first mortgage. 
But, however this may be, Justice BRADLEY took care not 
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to allow any lien to the certificates of indebtedness, (which 
were to be issued by the receivers, payable ten years after- 
wards) “until the same shall be countersigned by a majority 
of the trustees for the first mortgage bondholders; without 
which countersigning, they shall not be entitled to the prior- 
ity and lien aforesaid.” This countersigning would itself 
secure such priority, even if the lien of the first mortgage 
bondholders should have to be displaced to that extent in 
favor of subsequent mortgagees,according to the case of Pierce 
v. Emery, (32 N. H. 521). 

We have examined and analyzed these cases so particularly, 
because the proposition involved in the discussion is of im- 
mense importance, and they are understood as establishing 
it. It will be seen that in all of them, first mortgagees were 
the actors, and that in the one last considered, express con- 
sent was given by “the parties interested,” or, if not, that it 
was exacted of the trustees of the first mortgagees: where- 
fore, this case affords no support to the proposition. Let us 
now return to the examination of it upon principle. 

3. We presume it may be considered as settled that a 
railroad company which has executed a first mortgage of its 
railroad constructed and to be constructed, and thereby 
raised a large amount of money to aid in the building of it, 
cannot afterwards, give a security to another, even to one 
who is engaged to build an unfinished part of it, that shall 
have precedence of the older one. 

In Dunham v. Railway Company, supra, this question was 
presented, very favorably, on behalf of a contractor, to the 
supreme court of the United States. “Authorities are cited,” 
says Judge Clifford, “which seem to favor the supposed dis- 
tinction, and the argument in support of it was enforced at 
the bar with great power of illustration, but suffice it to say 
that in view of this court, the argument is not sound, and 
we think the weight of judicial determination is greatly the 
other way.” 

And in Galveston Railway Company v. Cowdrey et al, (11 
Wall. 480), the same court (by Bradley J.) says: “on 
the part of Robert Pulsford it is objected that the decree 
does not give him a priority on that portion of the road 
which was laid with his iron. He contends that he is 
entitled to this, first, because when the mortgages of com- 
plainants were executed, it was not in existence and could 
not have been conveyed thereby, and can only be embraced 
therein on the principle of equitable estoppel, which is re- 
butted when it comes in conflict with a superior equity ; sec- 
ondly, his capital applied to the road, conserved it and ren- 
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dered it capable of being operated, which it would not have 
been otherwise ; hence on the principle adopted by the civil 
and maritime laws of awarding priority to the last creditor 
who furnishes necessary repairs and supplies to a vessel, he 
is entitled to priority. The counsel for Pulsford has fur- 
nished us with a very ingenious and learned argument on 
these points; but we cannot yield to their force.” Then 
follows on the first point, what we have herein before quoted 
from this opinion, on the operation of a mortgage upon a 
railroad to be constructed, after which, Justice Bradley says: 
“as to the other point, giving priority to the last creditor 
for aiding to conserve the thing, all that it is necessary to 
say is—that the rule referred to never has been introduced 
into our laws, except in maritime cases, which stand on a 
particular reason.” A ship far from home, in distress and 
without resource, must perish, and perhaps her crew with 
her, if a bottomry bond given then for repairs and supplies, 
shall not have precedence of other liens upon the véssel. 
But the court does not consider a railroad on terra firma, so 
beyond the reach of help from those who own it, or are con- 
cerned in it, as to justify the adoption in such a case, of the 
rule relating to a ship abroad and about to perish. 

If the railroad company itself, the corporation created by 
the State to build, equip and operate a work useful to the 
public, though belonging to the company, cannot, when its 
enterprise is about to fail, and its labor and expenditures to 
be lost, give to those who shall then come to its aid,and help to 
complete it, obligations which, like those given by the mas- 
ter of a vessel abroad and in distress, shall have priority 
over others previously contracted,—what prerogative of a 
court of equity entitles the chancellor to step in, and do so 
instead of the company ? 

The company may not do so, because, holding that 
contracts should be inviolable, the law will not permit 
the obligation of them to be impaired. The constitu- 
tion of the United States inhibits even a State from do- 
ing an act which shall have that effect. And certainly, a 
court which is a portion of the government of a State, can 
not have a power which is denied to the State in convention 
assembled. If, therefore, the action of a chancellor in this 
cause goes to the extent of taking the property of the de- 
fendant corporation into his hands for the purpose, through 
his appointees, of completing an unfinished work, or of en- 
larging or improving a finished one, beyond what is nec- 
essary for its preservation, and to that end—of raising 
money by charging the railrogd and its appurtenances with 
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liens which are to supersede older ones, without the consent 
of the holders of these, he has inadvertently passed beyond 
the boundaries of a chancellor’s jurisdiction. In our opin- 
ion no such power is vested or resides in any judicial tri- 
bunal. 

Nor can we conceive how a mortgagor, by anything that 
might be inserted in asecond or other subsequent mortgage, (as 
is that to complainants in this cause), could confer on a court 
or chancellor, the power to supersede rights created by an 
earlier mortgage. We may suppose that by a provision in 
a first, or any mortgage, it might be stipulated that upon the 
happening of a certain default or delinquency, the mortga- 
gees should be entitled to apply to a court of equity and 
have persons, denominated receivers, appointed to manage 
a business, or undertaking, or to carry a work to comple- 
tion under its direction. Yet how could this, though ever so 
amply expressed, impose on the court the duty, or clothe it, 
as a court, with the capacity to do so? It is within its prov- 
ince, in aid of its judicial function, to exercise an “interim 
management” of a “going concern,” with a view to the sale 
of it as such, during the pendency of a controversy, in 
which the rights therein, of conflicting claimants are to be 
determined. But it is no part of the office of a court to take 
upon itself the execution simply of schemes or projects of 
either private or public utility. The provision supposed 
might, doubtless, create interests in the mortgagees which a 
court of equity would perhaps take cognizance of and pro- 
tect. The persons, though, appointed by it, in consequence 
ot such stipulation, to manage the business or undertaking, 
or to carry the work forward to completion, no matter by 
what name called, whether receivers or something else, would 
(we apprehend) be properly not officers of the court, acting 
only under its direction, but trustees for the parties having 
such powers and duties as were legally created by the con- 
tract, and as are recognized and imposed by the law relating 
to trustees. 

X. But does it, therefore, follow that a chancellor, who 
takes property in litigation, by his receivers and managers, 
under the charge of the court, is incompetent to raise money 
when necessary for the expense of its custody and preserva- 
tion by issuing certificates of indebtedness, that shall con- 
stitute first liens? This is a question not by any means 
identical with that above examined. 

Of course, property, in that condition, must be taken care 
of by the court, and the expense of this must be paid. 
Generally, this is done out of the income. But if there be 
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no income, or it is inadequate, and it be necessary for the 
conservation of the subject matter of the suit, that money 
be used, the expenses thus incurred must then fall on the 
corpus of the property. This often happens when after pos- 
session taken by the court, the property is sold and becomes 
a money fund to be distributed among creditors,—which is 
then itself the corpus of the estate. 

The receiver may also be authorized by the court to bor- 
row money, if necessary, in anticipation of the sale, to be 
reimbursed with interest out of the proceeds of the property 
when sold. And we suppose a receiver of approved integ- 
rity and responsibility would have little difficulty in bor- 
rowing money to a moderate amount, in such a case, upon 
his note or due bill, as receiver. Or if a receiver has, un- 
der the direction of the court, taken moneys and used them 
in the performance of his duties as receiver, that should not 
have been so taken, and were not subject to the claim of 
complainants, but belonged to other parties, the court, af- 
terwards ruling that these moneys should not have been so 
taken and applied, will, for rectification of the error, order 
the amount with interest to be returned to the parties enti- 
tled thereto, out of the proceeds of the sale of the property 
with which it has been identified, with priority of payment 
over the oldest mortgage debt. This was done by Justice 
SWAYNE, in Cowdrey v. Railway Company, in the circuit 
court of the United States, at Galveston, in respect to mon- 
eys which the district judge had erroneously ordered that 
the receiver should take and use,—according to a manu- 
script copy furnished to us, of Justice Swayne’s opinion. 

Matters of this nature are between the court and the receiv- 
er and the parties to the suit. The transactions are founded 
on the property in the hands of the court to be sold, and 
which will not be allowed to pass out of its power without 
being so sold, except upon a compromise between the parties 
by which all the expenses chargeable thereon, shall be paid. 
And in reference to the expenses, the parties have an oppor- 
tunity of canvassing and objecting to any that are improper, 
either when the accounts of the receiver are passed upon, or 
if previously authorized by the court, when the applicatior 
for such authority was heard and acted on. For they are 
entitled to be heard in respect to them. 

Is this the limit beyond which _ court of chancery may 
not go in such matters in any case? It was not necessary 
that the question of the power of a court to authorize the 
issue of first lien certificates of indebtedness to enable a re- 
ceiver to raise the money he might need, should be decided 
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before the introduction of railroads, But these properties, 
with their appurtenances, vast in extent and value, yet very 
perishable if unused and neglected, existing as the estates 
of private individuals associated into corporations, but es- 
sentially public works, in whose operations the public at large 
and the State are concerned, when drawn into litigation, 
must be dealt with by the courts according to the nature 
and circumstances of the subject. And any one can under- 
stand that the best and cheapest mode of conserving a rail- 
road, may be by operating trains thereon, and keeping it in 
repair for their use. To preserve its value, it must gener- 
erally be continued in operation, and be sold as a going 
concern. If it were not for the public quality belong- 
ing to them, for the injury that would be done to the inter- 
ests of whole communities that have become dependent on a 
railroad for accommodation in a thousand things, a chancel- 
lor might say to the parties most interested—unless you fur- 
nish means for the protection of this property, which does 
not itself afford an adequate income for the purpose, it may 
become a dilapidated and useless wreck. But the inconven- 
ience and loss, which this would inflict on the population of 
large districts, coupled with the benefit, to parties who per- 
haps are powerless to take care of themselves, of preventing 
the rapid diminution of value, and derangement and disor- 
ganization that would otherwise result, seem to require—not 
for the completion of an unfinished work, or the improve- 
ment, beyond what is necessary for its preservation, of an 
existing one,—but to keep it up, to conserve it as a railroad 
property, if the court has been obliged to take possession of 
it, that the court should borrow money for that purpose, if 
it can not otherwise do so in sufficiently large sums, by caus- 
ing negotiable certificates of indebtedness to be issued 
constit@iiig a first lien on the proceeds of the property, and 
redeemable when it is sold or disposed of by the court. 
Weighty objections, we know, may be alleged against such 
a transaction. It may be said: the property does not be- 
long to the court or the receiver. It is in their hands only 
while proceedings are pending to determine the respective 
rights of parties litigant. What title can any instrument 
made by them transfer in that which belongs to others? 
Perhaps the correct reply would be: true the property is in 
the keeping of the court to be taken care of, but also to be 
sold ; and out of the proceeds the expenses of taking care 
of it must be paid. The certificates may not follow the 
property out of the court. But they constitute a charge up- 
on it in the particular cause enforceable in this court and 
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must be satisfied or provided for before the property, or the 
proceeds of it after the sale, shall pass out of its control. 
The certificates are not debts of the company, but of the re- 
ceivers backed by the pledged faith of the court, that the 
property on the proceeds of which they are charged, is in 
its possession, subject to be, and that it will be disposed of 
by it for the payment of them. This results from the fact 
that they are but a substitute for common methods by which 
money is raised for the use of a receiver in a particular 
cause, a mode of appropriating, in advance, a portion of the 
value of the property, in order to enable the court to save a 
greater value thereof from destruction. Hence no chancel- 
lor should permit them to be issued without the utmost 
circumspection ; and as they are used for urgent present 
needs, and are to be redeemed when the litigation is ended, 
they should not be issued in excess of the need, or-—although 
made negotiable that they may be the more available—be 
sent out of the country for sindabedbins like mortgage bonds 
abroad. Such a limited scope is all that it is necessary for 
the certificates to have. By enlarging it, the character which 
their origin should stamp upon them, would be changed and 
it will become impossible to preserve the value of older 
securities. 

It may also be said: such a power will be abused. Rash 
or facile chancellors may be persuaded to issue more certifi- 
cates than are necessary for the mere conservation of the 
property ; and when out they must all be redeemed :—else, 
the whole scheme of raising money in this manner fails and 
the court is brought intodisrepute. All power may be abused. 
But in the first place, no receiver ought to be appointed, in 
any such case, except to “prevent fraud, save the subject of 
litigation from material injury, or rescue it from threatened 
destruction.” Baker v. Backus, 32 Ill. R. 79; Voshell v. 
Hynson, 26 Md. 92. 

Nor should the appointment of a receiver be made except 
upon a bill filed praying it, and after answer thereto, “unless 
the necessity be of most stringent character.” Leddell v. 
Starr, 4 C. E. Green (N. J.) 159; Voshell v. Hynson, supra; 
Sanford v. Sinclair, 8 Paige, 372; Gibson v. Martin, Id. 
481; Blondham v. Moore, 11 Md. Rep. 365. 

The issue of negotiable certificates of indebtedness, is a 
matter of hardly any less importance, than the appointment 
of receivers, and should not be authorized by the court, ex- 
cept after full notice to the parties interested, when this can 
be given, and ample opportunity for them to be heard. The 
urgency for the issue of such certificates can rarely be so 
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great as is sometimes that for a receiver. A detailed state- 
ment ought also to be made out specifying the sums needed, 
and for what they are needed, and clear proof be adduced of 
the correctness of this statement, and of the necessity that 
the money be raised. A receiver is required in presenting 
his accounts to be passed, to state clearly the items. And 
in like manner, when he asks authority to create in advance 
a large debt against the property by which money is to be 
put into his hands, he ought to show the particulars consti- 
tuting the sum before he is allowed to raise it, as well as be 
held to account for the proper application of it. A disregard 
of these rules might lead to intolerable abuse. 

Finally, the case, in our opinion, ought to be one of great 
urgency, in which a court should appoint a receiver to man- 
age and operate a railroad at all. It might, instead, be 
sometimes expedient to require the earnings of the road to 
be paid over to, and to be disbursed by a receiver of its 
appointment, and to prevent by injunction any interference 
of others with the management, in the meantime. 

Upon the whole, however,it seems necessarily to result from 
the nature of such property, and the capacity and duty of 
courts of equity to “adapt their decrees to all varieties of 
circumstances which can arise, and adjust them to all the pe- 
culiar rights of all parties in interest,” that if a railroad and 
its appurtenances are in the hands of a receiver to be pre- 
served and operated, the court having charge thereof, must 
possess the power, after the notice to and hearing of the par- 
ties interested, to allow the issue even of negotiable certifi- 
cates of indebtedness creating a first lien, when this is nec- 
essary to raise money for the economical management and 
conservation of the property, until it shall be disposed of. 
The pressure upon the courts in various portions of the 
country, to exercise such authority, and the consent or acqui- 
escence of first mortgagees and others in the exercise of it, 
are persuasive that the power must exist. 

XI. The order authorizing the issue of these certificates, 
in this cause, was made without notice to some of the par- 
ties, and without sufficient notice to any of those represent- 
ing creditors, except complainants, and was otherwise irreg- 
ular, The proper mode of objecting to it, was by applica- 
tion to the chancellor to vacate and set it aside,—the same 
practice that should be followed in case of like irregularity in 
the appointment of areceiver. (See Gibson v. Martin, 8 Paige, 
480.) That not having been done, the parties may, when the 
cause goes back to the chancellor, have a reference to a mas- 
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ter, to ascertain and report whether or not the whole amount 
specified in said certificates was necessary, and if not, how 
much thereof was necessary to enable the receivers to make 
such repairs on the road in Alabama and its appurtenances, 
and buy such rolling stock and other materials, and have 
such other things done as were requisite and proper, to put 
the road in condition te be run most advantageously and 
economically, for the conservation of it and of the appurte 
nances: and so much of said amount as was necessary for 
those purposes, should be reimbursed with interest out of the 
net income of the road, and of the proceeds of the sale of the 
rolling stock and other things bought therewith, on which a 
lien was created or retained for the purchase money, and the 
residue with interest, should be paid out of and be a first 
charge upon the proceeds of any other portion of the road 
and its appurtenances in Alabama. And such part (if any), 
of said amount of the certificates, as was not necessary for 
the purposes aforesaid, and was borrowed, including any 
part thereof that may have been expended on the road or 
appurtenances in Georgia, should be paid out of and bea 
first charge upon the proceeds of the property in Alabama 
embraced by the trust deed to the complainants and not sub- 
ject to other prior liens: that is to say, the Ashby Branch, 
(as it is called), of the railroad, on which complainants have 
a first lien, and the lands granted by Congress, subject first 
to a lien for the payment of the small balance due of the 
Reynolds debt, secured by mortgage of 1865. 

This mode of discharging the certificates of indebtedness, 
will secure repayment to the lenders out of the property, and: 
effect justice, as nearly as the facts of the case and the rules 
by which courts must be guided, will allow. 

XII. We advert here to another matter which has been 
assigned as error. The chancellor by his order, provides 
that the certificates of indebtedness shall bear interest at the 
rate of eight per cent. a year, and may be sold at a discount 
of ten per cent. or for ninety cents to the dollar. By what 
authority can a judicial tribunal of the State disregard a 
statute which prohibits the charging of a higher rate of in- 
terest than eight per centum a year, under the penalty that 
the lender shall forfeit all interest for doing so? The legis- 
lature may and often does authorize a railroad company to 
dispose of its mortgage bonds, for what it is willing to take 
for them, to enable it to do its work; which is a suspension 
of the law against usury, as to that transaction. But this 
order was not made under any such statute; and the rail- 
road charged, was already built at a cost probably seven or 
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eight times greater than the sum to be put as a first lien 
upon it. The chancellor erred in authorizing the receivers 
to borrow money at arate higher than the lawful interest, 
Perhaps it could not be raised otherwise. Might it not have 
been better, then, to let an impecunious railroad, which cred- 
itors were suing to have sold, remain in the hands of the 
company operating it, until the decree disposing of it should 
be passed by the court; especially since in the language of 
Cairns, L. J., “it is obvious there can be no real and cor- 
relative responsibility for the consequences of any imperfect 
management.” 

XIII. The objection to the chancellor’s decree, because 
he did not order a separate sale, under the second mortgage, 
of the first one hundred miles of the railroad, is not sus- 
tained. We agree with the supreme court of Georgia, that 
“To allow the road to be cut up into fragments, and separate 
portions sold at different sales . . . . would not only sacri- 
fice the rights and interests of creditors, but defeat the ob- 
jects and intentions of the legislature in granting the char- 
ter.” Maconand W. R. R. Co. v. Parker, (9 Kelly, 378). 

XIV. The sixteen hundred bonds of one thousand dollars 
each ($1,600,000) that were deposited with Uriel A. Mur- 
dock as special trustee, a portion of the $5,000,000, provided 
for by the trust deed of October Ist, 1867, were to be used 
in retiring those secured by prior mortgages on the property 
covered by that trust deed. In the language of the deed, 
those “sixteen hundred of said bonds so set apart shall be 
held and applied exclusively for the purpose of relieving and 
discharging the premises hereby conveyed from the aforesaid 
prior liens.” The object was to put all the debts of the com- 
pany on the same footing, and not to furnish additional se- 
curity for those already provided for. The claim of appel- 
lants to have their fund for the payment of the debts to them 
increased by means of those bonds, is without foundation, 
and such of said bonds deposited with Mr. Murdock, as 
were not used in retiring debts with older liens, should be 
delivered up and cancelled. 

XV. The claim of complainants below, for the value of 
the improvements made by Breed on the railroad from Selma 
to Blue Mountain, is equally without just foundation. It 
would be a case of charging a mortgagee with the improve- 
ments put on the mortgaged property by the mortgagor; 
which is wholly inadmissible. 

XVI. Upon application of the receivers they were au- 
thorized by an order of June 2d, 1873, to buy a large quan- 


tity of rolling stock; and their purchase of the same was 
Vou. Lil. 
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confirmed by an order of the court made on the 7th of the 
same month. Both of these orders were made in vacation, 
before Lamar, trustee under the first trust deed, had been 
brought in as a party, and without notice to him and other 

arties interested. On behalf of appellants it is insisted 
that this rolling stock was on the road and belonged to the 
company under its contracts, before and when the receivers 
were appointed ; and that when acquired by the company, 
whether paid for or not, any liens thereon became superseded 
by those of the mortgagees. 


This last proposition cannot be maintained, unless the | 


rolling stock becomes when put upon the road, fixtures 
thereof, and real estate, like the iron rails when they are laid 
down. 

Although in The Farmer’s Loan Company v. Hendrickson, 
(25 Barb. 484)—with which some other cases seem to agree 
—that view appears to have been taken by the court, the 
question arose between mortgagees and a judgment creditor 
whose judgment was obtained after the’ execution of the 
mortgage, and the point, therefore, was not material. If a 
railroad company which has executed several successive 
mortgages on its railroad, equipments and appurtenances, 
purchase and put on its road rolling stock which is then free 
from all liens, doubtless this so appertains to the road as to 
hecome subject to the mortgages ; and the liens of these have 
priority according to the age of the instruments. But the 
rolling stock is not there by transmuted into realty. It con- 
tinues to be from its very nature, chattels personal;( Hoyle v. 
Plattsburgh Railroad Company,54 N.Y. 314), else how could 
the Pullman sleeping and palace cars, now on all the large 
roads in the country, belong to the Pullman company, and 
the respective railro ad companies have no property therein ? 
Iron rails on the contrary, when laid and fastened upon a 
road, are an essential part of, and become incorporated with 
it, and ceasing t0 be chattels personal, are subjected as a 
part of the road to the older mortgages thereon; unless per- 
haps, by virtue of a special agreement, and” notice to the 
mortgagees, they are put separately from other rails, on a 
particular part of the road, under a contract that they may 
be afterwards removed therefrom. See Haven v. Emery, (33 
N. H. 66). Rolling stock, therefore, as personal chattels not 
identified with the realty, does not become released from the 
liens under which the company acquires it. They remain 


binding upon it and superior to those of the mortgages of the / 


company. 
XVII. It is also insisted for appellants that the receivers 
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should not have been authorized by the order of the chan- 
cellor in June to pay (as it is put) to certain creditors with- 
out liens, a sum exceeding $6,800; and that the mortgagees 
are entitled to have this sum refunded, On examination, it 
seems that this amount was composed of sums collected by 
the defendant company in trust for several connecting rail- 
road companies, to which the money belonged. To with- 
hold the payment of these moneys from the corporations for 
which they were collected, would have been a breach of 
trust ; and probably it would have been resented by the re- 
fusal of these companies to keep up business relations with 
the defendant company or the receivers; without which re- 
lations, the business of and receipts from the road would 
have been greatly diminished. It was proper, therefore, for 
the receivers to pay them. In Cowdrey v. Galveston Rail- 
road Company, in the United States circuit court at Galves- 
ton, Justice BRADLEY in deciding on exceptions to a re- 
ceiver’s account of expenses, allowed for the reason assigned 
above, payments made as rebatement of freight to shippers 
of cotton, in order to secure their custom and increase the 
business of the road ; this being done by other companies. 

But as the allowances mentioned in this and the foregoing 
paragraph were made without notice, and in vacation, upon 
the application of the receivers, upon the reference of their 
uccounts for confirmation, or upon a special reference to be 
thereupon made on the petition of defendants, they may 
charge the receivers with so much thereof as may be shown 
by evidence of the facts, not to have been justly payable out 
of the funds in their hands. And the ownership of said rolling 
stock and other things purchased by the receivers and the 
liens thereupon and values—are not, nor are any of them to 
be considered as concluded by said orders of June, 1873; 
but the same are opened to permit the inquiries herein au- 
thorized to be made, so that the parties interested may take 
part in the contestation. And in this inquiry, and also in 
that respecting the receiver’s certificates, the burden of proof 
must be as much on the receivers as if said orders had not 
been made. 

XVIII. The chancellor adjudged that “the costs to be 
taxed in this cause, including the costs, commissions and ex- 
penses of the sales, the expenses incurred and to be incurred 
by the receivers in operating said railroad and in the per- 
formance of their duties as such receivers, shall be a charge 
upon the gross proceeds of the sale of all the property herein 
uuthorized to be sold and the balance shall be divided and 
distributed to the several classes of creditors in the order 
Vou. Lil. 
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and to the extent of their respective liens and priorities as 
ascertained and established under this decree.” This is as- 
signed as error. 

In regard to the receivers’ expenditures in so managing 
the property as most economically to preserve it, until it 
shall be disposed of by the final decree of the court—we 
have already directed how they shall be charged; and we 
presume it is not expected that there will be any expenses of 
that sort exceeding the amount of the certificates of indebted- 
ness to be paid. 

On the subject of costs, Mr. Daniel (Chan. Pl. and Pr., p. 
1390 of 4th Amer. Ed.) says: “The mortgagee is entitled 
to the payment of his costs before the subsequent mortgagees 
receive any part of their principal, interest, or costs; the 
practice of the court being to direct each mortgagee to be 
paid his principal, interest “and costs, according ‘to priority. 
But it has been held that where a mortgagee commences or 
adopts a suit for the administration and sale of the mortga- 
gor’s estate, he does not rest exclusively on his contract, but 
seeks something beyond it; and the costs of the suit are the 
first charge if the estate prove deficient. . . . . So, where a 
mortgagee sets up an unfounded claim, or an unjust defense 

. he will be deprived of his costs.”” We quote so much 
only as to show the principle upon which courts of equity 
determine such matters. 

Now, Amy and Moran, holders of a large amount of the 
first mortgage bonds, brought a suit in the federal court, in 
which Lamar, trustee, in the trust deed, afterwards joined 
as plaintiff with them—in which they claimed as subject to 
that deed, much more than it embraced, and this adversely 
to the complainants below in this cause, against whom, and 
Uriel A. Murdock, they dismissed their suit on the eround 
that they could not sue them in that court. And the com- 
plainants i in this cause, on the other hand, trustees under the 
deed of 1867, in their bill denied that the first mortgage 
bondholders had any lien whatever, and sought to invali- 
date the trust deed in their favor, which was mentioned 
and recognized in the very deed under which they themselves 
claimed. 

It will thus be seen that the contest was chiefly between 
these parties. But by operation of the chancellor’s decree 
the costs and expenses would probably fall most heavily on 
the second mortgage creditors, who have not produced the 
litigation, and whose lien is a second one on only the first 
one hundred miles of the railroad. It seems to us more just, 
and we therefore order, that one-half of the costs and ex- 


























[June Term 





SUPREME COURT 


[| Meyer v. Johnston. | 

penses be paid out of the portion of the fund which shall be 
going to the first mortgage creditors, and the other half out 
of the funds which will go to the creditors under the deed of 
October Ist, 1867, unless the property be sufficient to pay all 
the mortgage creditors and their costs, in full, and that in 
that event the costs, &e., be paid at the expense of the de- 
fendant company. If the fund going to the creditors under 
the deed of October Ist, 1867, be not sufficient to pay one- 
half of the costs, then it must be paid out of the funds going 
to the first and second mortgage creditors, according to the 
amounts that will be divided to each class thereof. In the 
division of the funds the creditors will be entitled to inter- 
est upon all sums due to them from the time of their matu- 
rity whether due by bonds, or coupons for interest. 

XIX. Except as hereinbefore otherwise explained as in- 
dicated, we concur in the conclusion of the chancellor ex- 
pressed in his decree in respect to the liens and rights of the 
parties to this cause. 

By Act No. 92 of the General Assembly, approved March 
17, 1875, it seems that the property when ordered to be sold 
must be sold by the register of the court. 

The costs of the appeal in this court and in the court be- 
low must be paid by the appellees, trustees in the mortgage 
trust deed of October 1, 1867, to be reimbursed to them out 
of the trust fund going to them as such trustees; and their 
cross appeal is dismissed at their costs, to be reimbursed out 
of the same fund. 


NOTE BY REPORTER.—At a subsequent day of the term 
Messrs. Brooks, Haralson & Roy applied for a rehearing. 
The application did not come into the reporter’s hands. 

The following response was made: 


MANNING, J.—We have attentively considered the 
vigorous argument for appellees, and the authorities cited 
to sustain it, on behalf of a rehearing, in respect to that 
part of the opinion and ruling of this court, which holds 
that the first trust deed embraces that portion of the Selma, 
Rome and Dalton Railroad, which lies between Jacksonville 
and the Georgia State line. 

The point chiefly elaborated is, that when there is no 
ambiguity in the terms of a deed decribing the subject mat- 
ter of it, they cannot be varied by evidence alivnde ; that 
(in the language of TINDAL, C. J.), “in such case, evidence 
dehors the instrument for the purpose of explaining it accord- 
ing to the surmised or alleged intention of the parties to the 
Vou. LI. 
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instrument, is utterly inadmissible.”” The deed (it is in- 
sisted) must convey the property described in it, according 
to its very terms, without any variation, or it cannot convey 
anything, at all: and hence, any deviation, from the sur- 
veyed route designated in a mortgage of a railroad, in the 
construction of it, takes the road away from the mortgagees. 
This is the extent to which the argument goes, and must go 
to entitle the appellees to a rehearing. 

Numerous authorities forcibly expressed are cited in sup- 
port of this argument. They all relate to transfers of spe- 
cific existing things—generally of real estate—of determin- 
ate portions of the solid, immovable earth. Do not coun- 
se] perceive a difference between a mortgage deed of sub- 
jects such as these, and a mortgage deed of a great railroad 
to be constructed, executed as a security to persons who are 
solicited to lend their money for the purpose of aiding the 
mortgagors to build it ? 

The railroad in such a case is not yet in existence. Al- 
though there be a portion of the line which may be considered 
the base of the work,—(and usually the termini are desig- 
nated,)—whereby its identity is established, yet until actu- 
ally constructed, the railroad may be conceived of as, to 
some extent, (in the law sense of the word), ambulatory : its 
situs is not definitively fixed; the route for its location though 
surveyed and marked, and supposed to be determined, is 
subject to such change as progress in the work may show to 
be expedient. What then? Do these deviations though 
for many miles, from a line previously selected, destroy the 
identity of the road? And does the mortgage of the road 
become, thereupon, inoperative and valueless ? 

We cannot suppose that counsel for appellees would them- 
selves insist on such conclusions from the premises, if the 
deviation from the previously adopted route designated in the 
mortgage were in the middle part, instead of at one end of the 
road. Yet, if they admit that in such a case, the mort- 
gage might embrace the railroad thus constructed on a 
different line from that specified in the mortgage, they retire 
from the position first assumed, and concede that their au- 
thorities do not entirely cover and maintain it. 

We do not controvert these authorities. The rule thev 
enunciate is a sound one. The error is in the application of 
it, and arises from failing to recognize the different nature of 
the subjects of the deeds, in the one case and in the others. 
What was the principal subject of the trust deed now under 
consideration? It was not a prescribed strip of land ex- 
tending through all the counties named, with its present and 
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future appurtenances, including as such the railroad—if it 
should be built thereon. It was a railroad to be construct- 
ed—and as accessary thereto, and a part of the road, the 
land, or the right of the company in the land, whereon it 
should be built. 

The nature of the transaction is well explained by Judge 
Barrett, in his able opinion concurred in by all the six 
judges, in the thoroughly argued case of Jfiller v. Rk. & W. 
R. BR. Co. et al, (36 Vermont, 452.) “At the time the trans- 
action took place,” (he says) ‘“‘a road had been located be- 
tween the two termini and put under contract and was in the 
‘process of construction, but was in no part completed as a 
railroad ready for use........ It is too plain to require 
discussion, that it was the design of the parties that the 
mortgage should take effect upon the road in its completed 
condition, proper and ready for use in running over it, in 
the ordinary manner of that kind of business, and such is 
the legitimate import and force of the term as used. 

“Tt was not a road, viz: a railroad in the condition it was 
in at the time of making the mortgage. It was a mere road- 
way in the process of being wrought intoa road. The mort- 
gage is not of a roadway, right of a roadway, or of a road- 
way in the process of being wrought into a road,—but of 
‘their road.’ 

“Tt also seems plain that the mortgage was designed to 
take effect upon the road as it should exist under the rights 
of the corporation, at the time the mortgagees should suc- 
ceed to the rights of the corporation by: virtue of the due 
enforcement of the mortgage. 

“It may be taken as granted, that in fact the location of 
the road was changed at different points, from the place 
fixed upon in the original location, after the mortgage took 
effect, and that it has been located and constructed beyond 
one terminus of its location and survey, as it was at that 
time. Still if it is the railroad of the corporation under its 
charter, the whole becomes, in our apprehension, subject to 
the mortgage. No other view is practicable without im- 
peaching both parties of a very inadequate comprehension 
of the subject they are dealing with. 

“The value of the security depended entirely on its capa- 
bility of being used asa railroad. Only by reason of its 
being so used, would either the corporation or the mortgagees 
hold any right in reference to it; for the abandonment of 
such use would subject the rights to a forfeiture, and the 
land covered by the road, to a reverter to the owners of the 
fee. This fact seems conclusive as to what was the intent of 
Vou, Li. 
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the parties, so far as the change of the location is concerned 
—for, to the territory covered by the abandoned location, 
the corporation and their assignees lost all right by the fact 
of abandonment.” 

“So too, in respect to the addition to one end of the road 
the same rule applies. The idea that two miles, more or 
less, of a railroad continuous between two fixed limits, con- 
structed in the same right and as a part of the same road, 
was to be severed and held by the corporation, as against the 
effect and operation of the mortgage, if it exists at all, must 
have had its origin at a period much more recent than the 
mortgage now in question.” (pp. 494-5). 

The railroad cases to which we have been referred, are 
either those in which there was a disregard of the limits as- 
signed by the charter for the road, and hence a violation of 
State statutes was involved, or those in which subscribers 
for stock defended against the payment of their subscrip- 
tions, on account of material alterations made without their 
consent. They are not suits between the corporation which 
made the change and was the debtor-party, and its mortgage 
eréditors. ; 

In this case there is no violation of a State law, for what 
was done was authorized by law ; and there is no subscriber 
for stock resisting payment, but a mortgage creditor seeking 
payment; which is resisted on the ground that the company 
by changing the direction of the road at the upper end, with 
the consent of the State, has itself effected a release of its 
railroad from the mortgage. 

It is to be remembered that this road extended 135 miles 
from its base upon the navigable Alabama river at Selma, 
and was reaching forth for a connection—which was a main 
object from the beginning and necessary for its suecess— 
with other great lines of communication northward. This 
was found to be unattainable in the direction first taken 
toward Gadsden: and afterwards with a view to the accom- 
plishment of the same main object, the legislature allowed 
the company to continue its road to the State line, in the 
same general course which it kept from Selma, instead of 
turning at right angles and going to Gadsden ; and this the 
company chose to do. 

Too much weight we think is attached to the tact that 
this was done by a legislative alteration of a charter which 
did not at first permit it. If the charter as originally writ- 
ten had, as some other charters have, permitted a large 
enough scope at the upper end in seeking for the best con- 

nection, and after starting upon the course first selected, the 
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road had been made to take the other, we think no one 
would have esteemed the alteration material, to the question 
under consideration. Why should the fact that, instead of 
beirig allowed by the original charter, this was permitted by 
a subsequent amendment to it, make such a difference, if the 
character of the enterprise was not thereby changed? The 
question still is—in the one case, as in the other—is the 
road as constructed, the great trunk highway in Alabama of 
this company? [If it is, it is the same road which the com- 
pany mortgaged, though not upon the same land on which, 
at first, it was expected that it would be built. And that it 
is the great trunk road of this company, its main line, sub- 
stantially that which the company was incorporated to make, 
no one acquainted with the facts of the case, and who will 
read over the trust deed of October Ist, 1867, to the com- 
plainants in this cause, can have any doubt. 

It is now of no moment that the company was permit- 
ted under the amended charter, if it should so choose, to con- 
struct a road from Jacksonville to Gadsden. The company 
did not choose to do so, but it proceeded with alacrity, as all 
their acts, as well as said trust deed, show, to build the road 
along the new route and make this their main line—the rail- 
road, (by way of eminence) of the company. Even a road 
from Jacksonville to Gadsden would now be but a branch 
from the main trunk, and not pass by the mortgage—which 
covers only the one main road which the company was estab- 
lished to build. 

We adhere to the opinion and reasoning heretofore ex- 
pressed on the subject under consideration. The application 
for a rehearing is denied. 


Brainard v. Harrison. 


Motion to quash Execution for Costs. 


1. Execution for costs; when properly quashed.—An execution for costs— 
or an alias or pluries execution issued by the clerk, upon plaintiff’s staying 
execution after levy, for the whole amount of the judgment, on which was 
an endorsement by the clerk, directing the sheriff to collect only a given 
sum, ‘‘his half commissions and the costs of execution, the other costs hav- 
ing been paid’’—is properly quashed on motion, if neither the body of the 
execution nor the endorsements on it, show the amount and items of costs 
to be collected. 

2. Motion to quash; who must be made party to.—The sberiff must be 
made a party to the motion to quash such an execution. 

3. Sherif}; to what commissions entitled Where before issue of execu- 
~ the sheriff agreed with the plaintiff to charge, on a sale, commissions 
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only on the amount of the judgment after deducting a set-off, to be ascer- 
tained in a pending chancery suit, and thereupon plaintiff caused the issue 
of execution, the sheriff is entitled to commissions only on the amount of the 
judgment after deducting the set-off, and not npon the nominal amount. 

4. Execution; what not ground for quashing.—If execution issue in such 
a case, for commissions on the nominal amount of the judgment, it would 
be good ground for motion to re-tax costs, but not for quashing the execu- 
tion, if regular in other respects. 


APPEAL from Circuit Court of Montgomery. 
Tried before Hon. JAMES Q. SMITH. 
The opinion states the facts. 


R. M. WILLIAMSON and E. J. Fitzpatrick, for appellants. 
Watts & Troy, contra. 


BRICKELL, C. J.—Charles T. Pollard, as executor of 
Thomas M,. Cowles, recovered in the circuit court judgment 
against the appellee for a sum exceeding $66,000, besides 
costs of suit. The judgment was taken by agreement, that 
it was to be subsequently credited: with sets-off due the ap- 
pellee, the amount of which were ascertainable only on the 
determination of a suit in chancery. Before the issue of an 
execution, the sheriff agreed with the attorney of the plain- 
tiff therein, that he would, on a sale, charge commissions on- 
ly on so much of the judgment as was unextinguished when 
the amount of the sets-off were ascertained. Relying on 
this agreement, the attorney caused the execution to issue 
for the amount of the judgment as rendered, and the sheriff 
made a levy, but the sale was stayed, by order of plaintiff, and 
the execution returned. The amount of the sets-off were 
ascertained, reducing the judgment to about $18,000. Alias 
and pluries executions were issued without the request or 
authority of the plaintiff, and on one of these the attorney of 
the plaintiff indorsed that it was issued without the direc- 
tion of the plaintiff and the sheriff would not be held liable 
for not proceeding on it. The pluries execution then issued, 
which was quashed by the circuit court, on motion of the 
appellee. The notice of the motion to quash, is addressed 
to the plaintiff in execution, and to the appellant, the clerk 
by whom it was issued. The sheriff does not appear to have 
had any notice of the motion, nor to have participated in 
resisting it. The plaintiffin execution declined to resist the 
motion and Brainard, the clerk, alone defended against it. The 
execution in its body, and in its mandate is silent, as to the 
amount of costs, which are to be made on it, nor is there ap- 
pended to it, a copy of the bill of costs. Indorsed upon it 
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is a statement signed by the clerk, reciting the issue and 
levy of the first execution, and that a sale under the levy 

was stayed by order of the plaintiff, and the execution was 
still stayed by the plaintiff’s order. Therefore the sheriff 
was directed to make only the half commissions to which 
the sheriff making the levy was entitled, being $999, and 
the costs of the execution, the other costs having been paid. 
The court quashed the execution. The sheriff “making the 
levy, and who is entitled to the commissions, if any one by 
law is allowable, should have been made a party to the mo- 
tion to quash, and afforded an opportunity of asserting his 
rights. This, however, is a defect, not available to any par- 
ty now before the court. The execution being in its body 
and mandate, blank as to the amount of costs, which were 
collectable, and not having a copy of the bill of costs an- 
nexed to it, was illegal, and was properly quashed. The 
statute declares all executions issued without a copy of the 
bill of costs ae and that no sheriff must serve or execute 
the same. R. C. § 3532. Ifthe indorsement on the execu- 
tion should be mapas as standing in the place of the copy 
of the bill of costs, the statute requires, the defect would 
not be cured. It is blank as to the costs of the execution, 
stating only the amount of the sheriff’s commissions. The 
object of the statute is, that there shall be furnished the 
party satisfying an execution, written evidence of the items 
and amount of costs demanded from him, so that he can pro- 
tect himself against illegal exactions, and to restrain minis- 
terial officers from extorting fees. The purpose of the stat- 
ute would be defeated, if an execution which does not spec- 
ify distinctly the items of costs the sheriff is to collect should 
be sustained. 

The sheriff having agreed with the attorney of the plain- 
tiff to charge commissions only on the amount of the judg- 
ment as reduced by the sets- off, if he is entitled to the half 
commissions, allowed a sheriff or coroner, levying an exe- 
eution, which before sale, is stated by order of the plaintiff, 
can charge them only on the reduced, and not the nominal 
amount of the judgment. The issue of the execution for 
half commissions on the nominal amount of the judgment 
was improper. If the execution was regular in other re- 
spects, this would have been good ground for motion to re- 
tax the — but not for quashing the execution. Spann v. 
Cole, 18 Ala. 473. The judgment is affirmed. 
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DeBardeleben v. Crosby e¢ al. 
Attachment for Rent. 


Attachment; motion to quash.—A motion to quash an affidavit for de- 


fects or irregularities in the writ, or apparent on the face of the affidavit, if 


made within the time prescribed for pleading in abatement, is addressed to 
the sound discretion of the court, and may be entertained or refused, and 
the party put to his plea as the court may elect: and the exercise of this 
discretion is not revisable. 

2. Same; attachment for rent, upon what levied.—A writ of attachment 
for recovery of rent due the landlord (4% 2061-3 R. C.) should specify that 
the writ is lev iable of the crops grown on the rented premises. If it issues 
generally, and is levied on other property, the levy will be set aside on mo- 
tion. Whether this would be such a defect as would render the attachment 
abatable or subject to motion to quash, is not decided. 

38. Same; what affidavit must state.—An affidavit for such attachment 
which omits to state the year for which the rent is due, or that the lands had 
been rented of the plaintiff, or that the removal of the crops was without 
his consent, is insufficient. 


APPEAL from Elmore Cireuit Court. 

Tried before Hon. J. Q. SMITH. 

This was an attachment for rent sued out by DeBarde- 
leben under the provisions of $$ 2961-3 R.C. which give 
the landlord a lien on the crop grown on rented land for 
rent for the current year, and the remedy by attachment for 
its collection. The affidavit for the attachment states that 
Crosby and Ware, the appellees, “are justly indebted to said 
DeBardeleben in the sum of $200 for rent after allowing all 
just offsets and discounts, and that said Crosby and Ware 
are moving, or about to move, the crop off of the place, be- 
fore paying the rent for said place. The rent being due the 

lst of November, by a promissory note, and that this at- 
tachment is not sued out for the purpose of vexing or ha- 
rassing the defendants, or other improper motive. 

DeBardeleben having given bond, a writ of attachment 
issued, not expressing that it was leviable only of the crop, 
commanding the officer “‘to attach so much of the estate of 
the appellees as would be of sufficient value to satisfy the 
debt,” &e. 

At the term to which the writ was returnable, the defend- 
ants appeared and pleaded in abatement that the affidavit 
does not aver that DeBardeleben was landlord or owner of 
the premises for which the rent debt is due, and also that 
the affidavit does not aver for what year the rent claimed in 
the writ is due; and also that the writ was issued against 
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the estate of the defendants, whereas the debt claimed 
is for rent of land. This plea was filed March 25th, 
1874. They also made a motion to quash the writ of attach- 
ment on the following grounds: 

Ist. The demand sued for is rent, and the attachment is 
issued against the estate of the defendants, and not against 
the crop. 

2d. The affidavit for attachment does not show that af- 
fiant was landlord of defendants, or owner of the premises 
for which rent is claimed. 

3d. The affidavit does not show for what vear the rent 
claimed is due. 

4th. There is a variance between the affidavit and writ, in 
that the affidavit sets out a debt due for rent of a place, and 
the writ issued merely for a simple debt. 

Whether this motion was made before or after the plea in 
abatement was filed, is not shown. 

On the 27th of March the court rendered judgment quash- 
ing the attachment and gave judgment against plaintiff 
for costs and dismissed the suit. 


Watts & Warts, for appellant. 
J. & J. M. FALKNER, contra. 


BRICKELL, C. J.—1. Defects and irregularities in a 
writ of attachment, or apparent on the face of the affidavit 
or bond, may be taken advantage of,, by motion to quash, if 
the motion is interposed within the time prescribed for 
pleading in abatement. P. & M. Bank v. Andrews, 8 Por. 
404; Hall v. Brazleton, 40 Ala. 406; Farmer v. MeCravw, 
31 Ala. 659, Rule 13, R. C. 821. The motion is addressed 
to the sound discretion of the court, and may be entertained 
or refused, and the party put to his plea, as the court mav 
elect. An exercise of the discretion, is not revisable.  Elh- 
son V. Mounts, 12 Ala. 472. 

2. The attachment was sued out, under the provisions of 
the Code, giving a landlord a lien on the crop grown on the 
rented premises, for the rent for the current year, and en- 
titling him to process of attachment to enforce it, when the 
tenant has removed, or is about removing, without his con- 
sent, the crop or any portion thereof from the premises, the 
rent being unpaid. Of the facts affidavit must be made, 
stating the amount of the rent and bond given as in other 
cases. The attachment is to be levied on the crop. R. C. 
$§ 2961, 2963. The whole purpose of the statute, is to ere- 
You. Li 
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ate a lien in favor of landlords, on crops grown on rented 
lands, and to provide an efficient remedy for the enforce- 
ment. It was not intended to give the landlord, in any 
other respect, or in respect to any other property, priority 
over other creditors of the tenant, or to authorize him to re- 
sort to the process of attachment, in any other case, when 
they were not entitled to a like remedy. Hawkins v. Gill, 
6 Ala. 620. The attachment should properly specify that it 
is leviable only on the crop grown on the premises. We do 
not say, if it issues generally, not expressing that it was lev- 
iable only of the crop, that it would be so irregular or 
defective, as to be abatable or subject to a motion to quash. 
But if it should be levied on other property, the levy would 
on motion be set aside, and the property discharged. 

3. The affidavit for the attachment was not sufficient. It 
does not disclose the year for which the rent was due or ac- 
eruing. It is only the rent for the current year, for which 
a lien exists, capable of enforcement by attachment. It does 
not state that the lands had been rented of the plaintiff, nor 
that the removal of the crop was without his consent. The 
last fact, if it be a fact, should have been distinctly affirmed. 
The consent of the landlord to the removal of the crop, or 
of the part about being removed, relieves the tenant from 
liability to this remedy. Therefore the fact of consent 
should be positively negatived in the affidavit. The judg- 
ment of the cireuit court, quashing the attachment, is af- 
firmed. 


Carter’s Heirs v. Carter’s Administra- 
tors ef al. 


Bill in Equity for Account and Discovery, &e. 


1. Case reaffirmed.—The principles settled in Carter's Heirs v. Carter's 
Administrators (89 Ala. 579) adhered to and reaffirmed. 

2. Limitations, statute of ; period to be deducted from.—lIt is the settled 
law of this State, that in computing the time necessary to create the bar of 
the statute of limitations, the period elapsing between the lith day of Jan- 
uary, A. D. 1861, and the 21st of September, A. D. 1865, must be excluded. 

3. Probate court; jurisdiction of.—Where the devises and bequests were 
invalid by reason of a void condition precedent annexed, and the admin- 
istrators, with the will annexed, obtained an order of the probate court for 
distribution of the personalty among the legatees according to the provis- 
ions of the will, and made distribution accordingly, the probate court has 
no jurisdiction to render a decree in favor of the heirs at law against the ad- 
ministrators on final settlement. 

3. Same.—A distribution of personal assets among the legatees, accord- 
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ing to the provisions of a will, under an order granted the administrator with 
the will annexed, (the devises and bequests therein made being void), ousts 
the jurisdiction of the probate court, to render a decree on final settlement 
against the administrator in favor of the heirs at law, and a final settlement 
by the administrator in that court is no bar toa bill in equity by the heirs at 
law for account and distribution. 


APPEAL from Clarke Chancery Court. 

Heard before Hon. A. W. DILLARD. 

In 1861 Claiborne Carter died in Clarke county, leaving a 
last will, by which he bequeathed all his property, real and 
personal, to Francis B., Maria C. and Robert D. James, Jr., 
children of Robert D. James, upon the condition that Robert 
D. James, Sr., would set free certain negroes then owned by 
him, “so far as the laws of this State would permit and 
equity and good conscience would protect,” and which pro- 
vided that the bequests should be void if Robert D. James, 
Sr., failed to set the negroes free, and his estate should re- 
vert to his heirs at law and next of kin. This will was duly 
probated in June, 1861, and Robert D. James, Sr., and Sam- 
uel T. Boykin were appointed administrators, with the will 
annexed, and in December of that year the personal property 
of the estate was duly divided between the legatees under 
the will, under an order for distribution. 

On the 6th of April, 1863, the court cited the administra- 
tors to file their accounts for a final settlement, which they 
accordingly did, and the 11th day of May was set for the 
settlement, which was afterwards postponed until the 17th of 
the following August. 

On the 30th day of July, 1863, Benjamin Carter, on be- 
half of himself and the other heirs at law of Claiborne Car- 
ter, filed a petition, alleging that the provisions of the will 
were illegal and void, and praying that the estate on final 
settlement should be divided among them. The administra- 
tors filed an answer, which denied the interest of the peti- 
tioners in the estate, and asserted the legality of the will of 
Claiborne Carter and showed that the conditions of the will 
had been complied with by Robert D. James, Sr. The court 
then dismissed the petition. Upon appeal to this court the 
decree of the probate court was affirmed on the ground that 
the estate had been distributed and though the provisions of 
the will of Claiborne Carter were illegal and void, the pro- 
bate court then had _ no jurisdiction to order a distribution of 
it among the heirs at law of said Claiborne Carter. (See 39 
Ala. 579). On the 20th of September, 1870, the complain- 
ants, heirs at law and next of kin of Claiborne Carter, filed 
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their bill against Samuel T. Boykin and Robert D. James, 
administrators, and Robert D. James, Jr., Francis B. James, 
and Maria C. Boykin, formerly Maria C, James, and chil- 
dren of Robert D. James, Sr., legatees and devisees under 
the will of Claiborne Carter. They alleged that the will of 
Claiborne Carter under which the said administrator and 
devisees held had been declared void and that they were en- 
titled to the estate of said Carter; that the lands belonging 
to the estate were still in the possession of the administra- 
tors or the devisees, and prayed that the lands of the estate 
be decreed to belong to them, and the administrators and the 
devisees be compelled to account to them for all the personal 
property which had come into their possession and the rents 
and profits of the real estate received by them under the will 
of Carter, Kec. 

There was a demurrer to the bill which assigned the fol- 
lowing grounds: 

ist. That the suit was barred by the statute of limitations 
of six years. 

2d. That the final settlement of the estate in the probate 
court was conclusive and bound all parties. 

3d. That there was no equity in the bill. 

This demurrer was sustained and the bill dismissed ; 
hence this appeal. 


L. Gippons, R. C. Torrey, and THos. W. PRIcE, for ap- 
pellants.—The estate rightfully belonged to the complain- 
ants, and the probate court having no jurisdiction to correct 
the erroneous decree previously rendered by it; the proper 
remedy was by bill in chancery. Carter’s Heirs v. Carter’s 
Administrators, 39 Ala. 579, and authorities there cited. 
The statute of limitations was suspended from January 11th, 
1861, to September 21st, 1865, and thus calculated, the time 
necessary to bar this suit has not elapsed. Fox v. Lawson, 
44 Ala. 319; 44 Ala. 124. 


JOHN Y. KILPATRICK, contra.—The will was legal, as it 
only proposed to give such freedom as the law directs to the 
negroes therein named ‘“‘as the laws permitted and good con- 
science, honesty and right will protect,” and being legal 
there is no equity in the bill, and the complainants have no 
interest in the estate of Claiborne Carter. The demand was 
a stale one and barred by the statute of limitations. 


JUDGE, J.—This cause was heard and “ecided in- 


the court below, on a demurrer to the bill; and the de 
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murrer was sustained and the bill dismissed. The grounds 
of the demurrer were, the want of equity in the bill, stale- 
ness of complainants’ demand, the statute of limitations, and 
that there had been a final settlement in the probate court of 
the estate of Claiborne Carter, deceased. 

1. The alleged invalidity of the devise and bequest made 
by the will of Claiborne Carter to the children of Robert 
D. James, forms the gravamen of complainants’ case. This 
will was before this court in a previous case between the 
same parties, and was then fully considered and construed. 
Carter’s Heirs vy. Carter’s Administrators, 39 Ala. 579. In 
that case it was held, in substance, that where the will took 
effect by the death of the testator, in May, 1860, the emanci- 
pation of slaves was prohibited both by the Constitution and 
a statute of the State; that our law also prohibited slaves 
from going at large, and enjoying the profits of their own 
labor; that the devise and bequest to the children of Robert 
| D. James were made to depend upon the performance of 
il either one of two alternative conditions precedent, viz :— 
i that seven slaves named in the will should be “‘manumitted 
1 and set free,” or, be permitted to “enjoy their liberty and 
the profits and results of their own work and labor’; and 
that these precedent conditions having been illegal and void, 
when the will took effect, the devise and bequest were in- 
operative. Upon careful consideration, we reaffirm and 
adopt the construction of the will thus given. 

2. Section 3381 of the Revised Code makes the statues of 
limitations, which are applicable to actions at law, likewise 
applicable to suits commenced by bill in chancery. The pe- 
riod of limitation to actions at law for the recovery of land, 
is ten years; and for the detention or conversion of personal 
property, six years. The title to both real and personal 
property is involved in the present suit; and by analogy to 
the statutes of limitation at law, above named, complain- 
ants’ suit was not barred, either as to the personalty or 
realty, at the time the bil] was filed. The will was admitted 
to probate on the 17th of June, 1861, but the statutes re- 
spectively applicable did not commence to run until the 21st 
of September, 1865—it being the settled law of this State, 
that in computing the time necessary to create the bar of the 
statutes of limitations, the time elapsing between the 11th 
day of January, 1861, and the 21st of September, 1865, 
should not be estimated, in consequence of the pendency, 
during that period, of the late war between the States. The 
bill in this case was filed within less than five years from 
the time the statutes began to run; and the defense of the 
Vou. win 
































1875. | OF ALABAMA. 369 


[Carter v. Carter. } 
statute of limitations, and of the staleness of complainants’ 
demand, can neither of them interpose a good defense to the 
bill. 

3. The next ground of demurrer insisted upon is, that 
there had been a final settlement of Claiborne Carter’s estate 
before the bill was filed, and that, therefore, the court of 
chancery had no jurisdiction of the case. 

This ground of demurrer cannot be sustained. Within 
six months from the date of the probate of the will, the ad- 
ministrators obtained an order of the probate court to divide 
and distribute all the personal property of the estate; and 
the presumption is, that the division was made in accordance 
with the provisions of the will. This proceeding on the 
part of the administrators in the probate court was ex parte, 
and it does not appear that the complainants had any notice 
of it whatever; besides, the record shows them to be, all, 
non-residents of the State. The effect of the division was, 
to place the property beyond the reach or control of the ad- 
ministrators, and of any process the probate court could is- 
sue. Theadministrators, having been the actors and parties 
to the division, could not repossess themselves of the prop- 
erty. Such was the decision of this court in Carter’s Heirs 
v. Carter’s Administrators, supra; and in that case it was 
also held that “the remedy of the heirs at law and next of 
kin of Claiborne Carter, was in chancery.” If they had not 
a remedy in chancery, it is clear they would be remediless. 

To render a decree on final settlement of an administra- 
tor’s accounts valid and conclusive, the parties in interest 
must be brought before the court by notice. Before the final 
settlement was made, but while it was pending, one of the 
heirs and distributees of the estate, in behalf of himself and 
the others, filed a petition in the probate court propounding 
their interest, and claiming distribution in the estate. Upon 
the hearing of this petition it was dismissed by the court, 
doubtless under the belief, bona fide entertained, that under 
the provisions of the will the petitioners had no interest in 
the estate; this decision of the probate court was sustained 
by this court on an appeal therefrom, on the ground, before 

stated, that the property having been divided under the will, 
it was beyond the control of the probate court, or of the ad- 
ministrators; and that consequently that court was power- 
less to award distribution of it between the complainants. 
Thus it will be seen that the complainants, without fault or 
neglect of theirs, but by the act of the administrators, per- 
formed, though it may have been, in good faith, were de- 
prived of their rights in the estate, and the probate court of 
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the power to award to them their just rights on the final set- 
tlement. There can be no valid distinction in principle be- 
tween the rights of heirs and distributees thus placed, and 
the rights of such as never had any notice of a final settle- 
ment which is intended to be conclusive of their rights. 
Under these circumstances we cannot hold the final settle- 
ment of Claiborne Carter’s estate binding, or conclusive, on 
the complainants. 

Let the decree of the chancery court be reversed and the 


cause remanded. 
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Curry v. Woodward. 
Garnishment. 


1. Demurrer ; overruling of, when appellate court cannot revise.—The ap- 
pellate court cannot revise the aetion of the lower court in overruling a de- 
murrer to a writ of garnishment, when no written demurrer appears in the 
record. 

2. Garnishment ; who may be summoned in same writ.—A judgment cred- 
itor of a corporation may summon, in the same writ, two or more stockhold- 
ers, who are severally indebted to the defendant corporation, fay unpaid 
stock subscriptions. The fact that two or more stockholders are summoned 
to-answer what they are indebted in the same writ, does not convert the pro- 
ceedings into a suit against them as joint debtors. 

8. Same; when garnishee cannot claima discontinuance.—In such a 
case, where by leave of the court the garnishment is dismissed as tc one of 
two garnishees, and his name stricken from the process, upon plea by him 
that the process treated him as joint debtor with the other, when he was 
separately indebted, and the remaining garnishee excepts and offers to file a 
written answer, to which the plaintiff objects, and requires an oral answer, 
which is ordered at the next term, and the cause is continued, from time to 
time, until the garnishee files his written answer, and is afterwards exam- 
ined orally, he cannot afterwards object that the garnishment has been dis- 
continued, by the dismissal as to the other party, even if it had that effect, 
which is not conceded. 

4. Statute of limitations ; when begins to run in favor of stockholder. —A 
call must be made, or the company evidently abandon its business, before 
the statute of limitations begins to run in favor of the stockholder. 

5. Garnishment; what not necessary to uphold against stockholder.—It is 
not necessary to subject stockholders of a corporation to garnishment, that it 
should be at the time engaged in business, or have persons in office as pres- 
ident or directors. Corporations whose charters expire by limitation, or are 
annulled by forfeiture or other cause, exist as bodies corporate for five years 
after dissolution, for the purpose of suit, &c., and the failure to elect offi- 
cers does not dissolve the corporation. Unless an actual dissolution is 
shown, the corporation is still an ‘‘existing corporation,” within the mean- 
ing of % 2893 ot Revised Code. 
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6. Contract between stockholder and company; what can not defeat rights 
of creditors.—The unpaid subscription remaining in the hands of a stock- 
holder is a part of the capital, upon which creditors have rights, wherever 
it may be. A stipulation in the contract of subscription, that it shall be 
payable only on the call of the company, is valid as between stockholders. 
but cannot be permitted to defeat the rights of creditors. 

7. Case distinguished.—The present case distinguished from Smith y. 


Huckabee, ante p. 191. 


APPEAL trom Circuit Court of Talladega. 

Tried before Hon. Wa. H. SMITH. 

Appellant, Woodward, in 1867 recovered a judgment 
ugainst the Talladega Insurance Company, and execution 
being returned “no property found,” he obtained process of 
garnishment against Curry and Lawler, who were stock- 
holders, and owed the company a balance on their subserip- 
tion to its capital stock. 

The record recites that Curry at the fall term, 1870, de- 
murred to the garnishment, and that his demurrer was over- 
ruled, but fails to set out the demurrer. 

Curry then pleaded in abatement of the writ the mis- 
joinder of Lawler and himself, as garnishees. To this plea 
plaintiff demurred, and the court sustained the demurrer. By 
leave of the court, plaintiff then amended his process by 
striking out the name of Lawler, and defendant excepted. 
Curry then filed his plea of nui tiel corporation, and offered 
to file an answer in writing, to which the plaintiff objected, 
and reqpired him to answer orally. The court then ordered 
that he should answer orally, at the next term of the court, 
and the case was continued. . 

No further action was taken, until the spring term, 1873, 
when Curry was orally examined. His testimony showed 
that at the time of the service of the garnishment in this 
case, he was a stockholder in the “Talladega Insurance Com- 
pany” to the amount of six thousand dollars, on which he 
had paid fifty per cent.; that the company had elected offi- 
cers and had done business, but that at the time of the ser- 
vice of the garnishment he did not know who they were. 
He stated that these subscriptions ta the capital stock were 
made undera contract with the company that he should pay 
for the same, at such times and in such amounts as should be 
called for by the board of directors, and that he had paid 
the amount which had been thus called for. He set up the 
statute of limitations of six years, as a bar to the action, al- 
leging that more than six years had elapsed since the last 
call for subscriptions to the capital stock, and the service of 
the garnishment. Curry also alleged that the defendant 
corporation, at the time of the issue of the garnishment and 

Vou. Lui. 
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the making of his answer, did not have any legal existence. 
He filed at the same term a written answer to the garnish- 
ment. 

Plaintiff then moved the court for a judgment against him 
for the amount of his unpaid subscription, and a judgment 
was rendered against him for the sum of twenty-eight hun- 
dred and sixty-five dollars, and the rendition of this judg- 
ment is now assigned, among other things, as error. 


JOHN T. HEFLIN, for appellant.—The law is settled that 
a judgment should not be rendered against a garnishee, on 
an answer which does not disclose the existence of a debt, on 
which the debtor of the plaintiff in garnishment could not 
maintain an action of debt or indebitatus assumpsit. God- 
den v. Pierson, 42 Ala. 371, and authorities there cited. 
Clearly in this case, the defendant corporation itself could 
not maintain either of said actions. The answer was not 
excepted to as evasive or insufficient, and must be taken as 
true; and the court should have discharged the garnishee. 
Allerton v. Railway Company, 18 Wallace, 233. The stock 
of a corporation being a trust fund for the payment of its 
debts, the trust cannot be administered in a summary way, 
by a court of law, in a summary proceeding in garnishment. 
Smith v. Huckabee, 53 Ala. A garnishment is not purely 
a legal remedy, but a legal one in the nature of an attach- 
ment. Thomas v. Hopper, 5 Ala. 442; Pierce v. Masterson, 
35 Ala. 483. The discontinuance as to Lawler was a dis- 
continuance of the entire proceeding. 46 Ala. 485. 


JOSEPH A. WoopwWwaRD, contra, 


MANNING, J.—At the return term of the writ of gar- 
nishment in this cause, (fall term, 1870,) the garnishee (ap- 
pellant) it seems from the record, demurred to the writ, and 
the demurrer was overruled. We cannot say the court erred 
in this, for no demurrer in writing appears in the record, and 
we do not know that in conformity with the statute, it spee?- 
fied any good cause of demurrer. If it did not, it was prop- 
erly overruled. 

The pleas then filed by appellant were intended to present 
the issue that appellant Curry and Levi W. Lawler, who 
were both summoned in and by the same writ of garnish- 
ment to answer, as garnishees, what they respectively owed 
to the Talladega Insurance Company, were not jointly in- 
debted to it. If Woodward, the judgment creditor of the 
Talladega Insurance Company, proceeded against them as 
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joint debtors to it, to have what they jointly owed to the 
company paid to him, and they did not jointly owe it any- 
thing, appellant, Curry, could obtain whatever advantage he 
might be entitled to from that fact, by his answer ; just as 
in an ordinary action against two or more upon an alleged 
joint liability, the action would be defeated by evidence un- 
der the general issue, that although one or each was sepa- 
rately indebted to plaintiff, they were not jointly indebted 
to him. Even the statute of limitations may be set up by a 
garnishee in his answer instead of by a special plea. Hagen 
v. Emerson, 9 Pick. 144; Benton v. Lindell, 10 Mo. 557, 

In truth, however, the plaintiff did not proceed against 
them as joint debtors to the company, but as stockholders 
who severally are liable for the shares of the capital which 
they separately contracted to contribute, and for which each 
received his corresponding certificates of stock, a proceed- 
ing which this court has held to be pruper in this same case. 
(50 Ala. 259). The pleas, therefore, were no answer to the 
garnishment—and a demurrer to them was properly sus- 
tained. 

Plaintiff, then, dismissed his garnishment as against Law- 
ler, by having his name, by leave of the court, stricken out 
of the process; to which Curry excepted. And this leave of 
the court is now assigned as error. 

The amendment thus made was for the correction of what 
appellant by his pleas had alleged as an irregularity, and had 
complained of as such. We do not perceive upon what 
ground the exception by him is predicated. If he could al- 
lege anything against the dismissal, as to Lawler, it would 
be that this was a discontinuance of the action. But instead 
of treating it as such, he then offered to file a written answer 
to the garnishment-—which plaintiff objected to receiving, 
insisting instead, on an answer in open court, upon oral ex- 
amination, of which he then gave and appellant accepted 
notice, and which the court ordered should be had at the 
next term thereof, to which the cause was continued. The 
cause being continued from time to time, appellant appeared 
at the spring term of the court, 1873, and filed his written 
answer, to which were added his responses in presence of 
the court upon an oral examination then had ; and the whole 
together was received as his answer to the garnishment. 

If the dismissal against Lawler did operate as a discon- 
tinuance, which we are not inclined to concede, it is too late 
for appellant to make that objection now. Hair v. Moody, 
9 Ala. 399; Walker v. Cuthbert, 10 Ala. 219 ; Steamboat Far- 
mer v. McCraw, 31 Ala. 689. 

Vou. Lm. 
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In the case of Curtis v. Gaines, (46 Ala. 487), which is 
cited to sustain appellant’s objection made now, that the 
cause was discontinued, Peck, C. J., overlooked the fact 
that the case of Givens v. Robins, (5 Ala. 676), upon which 
his opinion was predicated, was in effect overruled by the 
cases supra, and was expressly disapproved in one of them. 
Walker v. Cuthbert. 

It is insisted that the Talladega Insurance Company was 
not, when this garnishment was issued, an “existing corpo- 
ration” within the meaning of § 2893, of the Revised Code, 
which authorizes the garnishment of stockholders for the 
payment of erditors of an “existing corporation.” It is not 
necessary to the existence of such an institution, that it 
should at the time be engaged in business, or have persons 
in office as president, directors, &e. The law does not say 
that it must be in operation or be organized. If it did, it 
would be possible for a corporation largely indebted, and 
whose stockholders had not paid in their shares of the capi- 
tal (the large amount of which had been paraded before the 
public in order to procure custom), to avoid, by a sudden dis- 
bandment, the responsibility the statute intended to secure. 

It is sufficient if the existence be such as is contemplated 
in § 1775 of the Revised Code: ‘All such corporations 
whose charters expire by their own limitation, or are an- 
nulled by forfeiture, or dissolved for any other cause, exist as 
bodies corporate for the term of five vears after such disso- 
lution, for the purpose of prosecuting or defending suits, by 
or against them ; settling their business, disposing of their 
property, and dividing their capital stock,” &e¢. And by 
section 1774, it is enacted: ‘‘A failure to elect officers at 
the proper time does not dissolve the corporation, but those 
in office hold until the election or appointment and qualifi- 
cation of their successors.” The judgment of plaintiff against 
the Talladega Insurance Company, out of which this suit 
springs, was obtained in 1867; and although the company 
was not engaged in business, and officers of it have not been 
elected for several years, no actual dissolution is shown. The 
judgment, therefore, is not on this account invalid. 

The statute of limitations is set up—the long delay of 
more than six years, exclusive of those of the war—since 
any call was made by the company on the stockholders for 
the portions of the capital subscribed by them respectively, 
which ‘they were permitted to retain, unti] called for by the 
company. 

These sums of money in the hands of the corporators 
were a part of the capital of the company—of the fund with 
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which it was to transact business and pay its debts. They 
were its money held in trust for it, to be paid in when and 
as it should need and call for it, as much so as if the stock- 
holders had received it from the vaults of the institution 
upon an express agreement so to hold it. Moreover, they 
themselves constituted the corporation, elected its officers, 
and through these controlled and managed its affairs. It 
was not a thing apart from them, but was composed of them. 
And a large part of the capital which they thus owned col- 
lectively, being held by them distributively, was constantly 
recognized by them as belonging to the company, and as 
constituting a part of the large capital, which published to 
the world, obtained for it credit, custom and profits. In the 
distribution of the profits, they doubtless received dividends 
on the portions of the capital thus in their hands, as well as 
on the rest which was in the company’s vaults, or let out at 
interest upon security. 

As long as the company was organized and doing business, 
these relations between it and the stockholders, and this rec- 
ognition by them of these moneys as a part of its capital, 
continued. During this time there was no adversary atti- 
tude or claim from which the statute of limitations could 
begin to run against it. And we presume no one of the 
stockholders imagined that if the business was prosperous, 
so that for six, eight, or ten years, instead of having to pay 
this money in, they were receiving dividends from the in- 
come, and if afterwards in consequence of losses by fire or 
otherwise, it became necessary in order to pay its policies, to 
raise more money than the company had, he could set up the 
statute of limitations in opposition to a call to pay in his 
stock. There would be in such a case, by virtue of their re- 
lations and participation in the profits, an acknowledged 
continuing liability for it to the company. Until the call 
was made, or there was an evident disbandment of the com- 
pany and relinquishment of business, the statute of limita- 
tions would not begin to run. And it is clear from the an- 
swer that the company did not discontinue business long 
enough, before the garnishment in this cause was served, to 
enable the statute of limitations to be effectually pleaded in 
bar of a recovery. Payne v. Bullard, 23 Miss. 88. 

The money in the hands of the stockholders, subscribed 
but not paid in, being thus a part of the capital of this com- 
pany, it was its plain duty, when other resources failed, to 
get it in and pay therewith its creditors. It had authority 
to collect the money from the stockholders by actions at law. 


You. Lm. 
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If it would not perform these duties the law of course must 
afford redress. 

The proceedings in this cause are taken under section 2893 
of the Revised Code. It provides that ‘a judgment credi- 
tor of an existing corporation, whose execution has been re- 
turned ‘no property,’”’ making affidavit thereof, and “that a 
certain person is supposed to be indebted to the corporation 
as stockholder of the corporation, or otherwise, is entitled to 
process of garnishment, returnable forthwith, if in term 
time, or to the next term, if in vacation; and such proceed- 
ings must thereupon be had as in cases of original attach- 
ment.” This is an express and plain enactment. 

It is insisted, however, that here there is no such indebt- 
deness of Curry, the garnishee, to the Talladega Insurance : 
Company, as is subject to this process of garnishment ; be- 
cause the stock, according to the express contract of sub- 
scription, was payable only upon the call of the company, 
and no call having been made, there was no debt to the com- 
pany for which it could sue Curry and therefore none liable 
to the garnishment ; and because, further, to coerce payment 
of it in such a case, would be imposing upon Curry a lia- 
bility not in pursuance of the terms of the contract, but in 
violation of them, which the court has not the power to do. 
It is also contended that the appellee should have sought re- 
dress in a court of equity, which would have apportioned the 
debt among the several stockholders according to their lia- 
bility respectively to the company, and so as to make the 
settlement equal and equitable in respect not only to them, 
but also to the other creditors of the company, if any. And 
to support this argument the decision in Smith v. Huckabee, 
ante, p. 191 is cited. 

That case was quite different from the present. Smith 
had no judgment against the company of which before it 
was dissolved Huckabee had been a member. He had not se- 
cured the advantage, which the common law almost always con- 
cedes to those who diligently have done all that was in their 
power, by a regular proceeding to judgment and execution, 
to obtain what is justly due to them. And of course, also, 
Smith did not proceed by garnishment against Huckabee 
under section 2893. Since it is only upon a judgment against 
a corporation that a stockholder can be garnisheed for his 
unpaid stock, Smith’s suit was an original action at law, 
supposed to be authorized by section 1760 (1478) of chap. 3, 
title 2, part 2, of the Revised Code, which we held did not 
warrant a proceeding in that mode. 

In respect to the supposed injustice to the stockholder who 
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happens to be garnisheed by requiring him by an action at 
law, instead of by a suit in equity against all to pay over to 
a creditor a larger portion than his associates of the capital 
which they and he respectively subscribed, and in respect to 
the supposed violation of the contract of subscription, by 
which they agreed to pay the sums they respectively sub- 
scribed when and as calls should be made therefor, we say: 
The comparative justice of authorizing a proceeding in the 
mode adopted in this cause, or of restricting a creditor to a 
suit in equity, is a matter for the consider ‘ation of the legis- 
lature. The contract of subscription, however, was mainly, 
and its terms in respect to payment pari passu upon calls, 
entirely an arrangement of the stockholders inter se, stipula- 
tions among themselves, and as such the courts would en- 
force them. But the sums they thus agreed to pay were in 
fact withheld from the company. Those sums were « part 
of its capital, on the faith of which it did business, and 
others did business with it. Its creditors had just claims 
upon these moneys wherever they were, as part of that capi- 
tal. Perhaps their rights under the general law are as ac- 
curately set forth as they could so concisely be, in the act ot 
incorporation of this company. ‘The said corporation shall 
be liable to its creditors to the full extent of its property and 
assets; and the several stockholders shall be liable to the 
creditors of the corporation to the extent of their stock sub- 
scribed and not paid in.” See Acts of 1855-6, pp, 260, 261. 
And since a corporation is under the control of its stock- 
holders, and the law also enables any one or more of them 
who may have paid to or for it, a larger proportion of his or 
their subseribed stock than others have done, to compel 
them by a suit in equity to take their just share of this extra 
burden, it may have seemed to the legislature not unjust to 
enable a judgment creditor to obtain what was due to him. 
by the direct and cheap legal process of garnishment, against 
one or more, instead of by a dilatory and expensive chan- 
cery suit against all. We should be shutting our eyes against 
the plain meaning of this provision of the Code, in holding 
that such was not its object. This does not violate the ob- 
ligation of the contract of subscription. The obligation ex- 
tended beyond the special stipulations between the stockhold- 
ers, and bound them to apply so much of the capital stock 
as was necessary—and that they should not by any arrange- 
ments hinder it from being applied to the payment of the 
company’s debts. And it was this obligation that the statute 
law in question was intended to enforce. 
The judgment of the circuit court is affirmed. 
Vou. Lut. 
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City Council of Montgomery v. Belser. 
Appeal from Mayor’s Court. 


1. Certiorari; when proper remedy.—When no remedy is provided by the 
charter of a municipal corporation, for reviewing the judgments of its offi- 
cers against persons charged with violations of its ordinances, a certiorari 
from the circuit court is the proper remedy. When, however, the charter 
provides an appeal, or other special remedy, for the revision of the judg- 
ments of municipal tribunals, that remedy is exclusive, and must be pur- 
sued, 

2. Charter of the city of Montgomery.—The charter of the city of Mont- 
gomery, providing an appeal to ‘‘the first term of the circuit court,’’ as the 
remedy to revise the judgments of its municipal court,—the city court has 
no jurisdiction of an appeal from such judgment. 


APPEAL from Montgomery Circuit Court. 

Tried before Hon. JoHN A. MINNIS. 

The appellee, Belser, was convicted in the mayor’s court 
for an assault and battery, and for disorderly conduct, and 
fined for each offence. In the city court, to which he ap- 
pealed, this appellant moved to dismiss the appeal, on the 
ground that the city court had no jurisdiction to hear or de- 
termine appeals from the judgment of the mayor of the 
city of Montgomery. The court overruled this motion and 
this ruling is assigned as error. 


ELMORE & GUNTER, for appellant. 
J. M. FALKNER, contra. 


BRICKELL, C. J.—The charter of a municipal corpora- 
tion, not providing a remedy by which the judgment of its 
officers against those charged with a violation of its ordi- 
nances or by-laws,can be reviewed, a certiorari from the cir- 
cuit court is the only proper remedy for their revision. IJn- 
tendant, &e. v. Chandler, 6 Ala. 297. If however the stat- 
ute creating it provided an appeal, or other special remedy 
for the revision of such judgments, that remedy is exclusive 
and must be pursued. Dillon Juris. Cor. §§ 368, 476, and 
notes. 

The 26th section of the charter of the city of Montgom- 
ery explicitly provided an appeal to the first term of the cir- 
cuit court of the county, as the remedy for the revision of the 
judgments of the mayor or aldermen for violations of the 
city ordinances or by-laws. Pamph. Acts, 1869-70, p. 373. 
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The jurisdiction thus conferred on the circuit court is statu- 
tory—by which we mean to say, only, that in the absence of 
the statute, the circuit court could not on appeal exercise the. 
jurisdiction ; a certiorari, in the exercise of its general revis- 
ory power over inferior jurisdictions, would be the only ap- 
propriate remedy. This jurisdiction is specially conferred 
on the circuit court, while the city court is in existence, with 
a jurisdiction defined as concurrent with that of the circuit 
court, except in actions to try titles to lands. If by con- 
struction the jurisdiction should be extended to the city 
court, we would do violence to the unambiguous words 
of the charter. It seems apparent it was the purpose of the 
legislature to single out the circuit court, as the tribunal for 
the revision by appeal of the judgments of the mayor or al- 
dermen. That remedy must be pursued in that court. 

The city court had not jurisdiction of the appeal, and it 
should have been dismissed at the costs of the party intro- 
ducing it into that court. Itis not proper to notice any other 
question presented by the record. 

The judgment is reversed and the cause remanded, that 
the city court may enter the proper judgment dismissing 


the appeal. 


James v. The State. 


Indictment for Robbery. 


1. Section 4187 of Revised Code; what not repealed by.—The statute for- 
bidding any objection to an indictment, by plea in abatement, or otherwise. 
on the ground that any member of the grand jury was not legally qualified, 
&c., has not been repealed by the act of March 15th, 1875, making it the 
duty of the court before admini-tering the oath to any grand, petit, or tales 
juror to ascertain that he possesses the statutory qualifications. 

2. Indictment; what not essential to validity of —-It is not essential to the va- 
lidity of an indictment, that the record should show that, before administering 
the oath to the grand jurors, the court ascertained that they possessed the 
statutory qualifications. It will be presumed that the court vd its duty in 
this respect, from the fact that the jurors were sworn, and the fitness of the 
grand jurors, being left to the diseretion of the court. its judgment upon 
them is not revisable. 

8. Plea in abatement; when insufficient—A plea in abatement to an in- 
dictment, alleging, not that any of the grand jurors who found the indict- 
ment were incompetent, but that the court did not ascertain their compe- 
tency to discharge their duties with honesty, &c., or that they possessed the 
other legal requisites, and offering to verify it by the record, which was si- 
lent on these points, itis no answer to the indictment, and presents a merely 
immaterial issue. 

4. Sustaining general demurrer; when not ground for reversal.—A mere 
general demurrer may be overruled for that reason; but where such a de- 
murrer was sustained to a plea which is insufficient, and tenders an imma- 
terial issue, is not ground for reversal 

Vou, LUI. 
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5. Empaneling jury, objection to manner of; when comes too late.— Where 
the defendant neither makes inquiry, nor requests the court to make any, 
respecting certain qualifications of petit jurors, but accepts some and chal- 
lenges others, who were sworn as put upon him, he cannot wait until the 
jury is completed, and then object to the jurors on the ground that the court 
did not first ascertain that they possessed the requisite qualifications—es- 

ecially is this the case, when it is not alleged that any of the jurors are in 

act disqualified. 

6. Same.—An objection to the panel and each member, in a capital case, 
on the ground that nine jurors, after they had been accepted and sworn, were 
allowed by the court, without consent given or objection raised by the de- 
fendant, to leave the court room and mingle with the people outside, for the 
space of an hour, while the sheriff was engaged in summoning other jurors, 
—comes too late, if delayed until the jury is completed. 

7. Robbery; what essential to constitute.—It is essential to constitute a rob- 
bery, that some property be feloniously taken by violence from the party 
robbed. The value of the property taken is immaterial, and where the prop- 
erty was a sack of flour and a jug of whiskey, which a witness testified he 
“purchased,"’ the jury are justified in finding it was of some value, without 
more specific proof on that point. 

8. Taking; what sufficient.—Where a person, traveling in company with 
the owner, is entrusted with goods to help carry them along, and by violence, 
teloniously exerted against the person of the owner, caries off the goods, 
he is guilty of robbery. The robber’s possession of the goods, up to the time 
of the felonious violence, is constructively the possession of the owner, and 
the taking being in his presence, is constructively from his person. 

9. Sentence; what erroneous.—Upon conviction for robbery, the defend- 
ant may be punished, at the discretion of the jury, by death, imprisonment 
in the penitentiary not less than ten years, or at hard labor for the county for 
the same period. If the court instructs the jury, that if they do not see fit 
to inflict the death penalty, they must affix imprisonment in the penitentiary 
for a term not less than ten years, nothing being said about hard labor for the 
county, and the defendant excepts, and is sentenced to the penitentiary, 
the judgment will be reversed. 


APPEAL from Circuit Court of Dallas. 

Tried before Hon. GEorGE H. Craia, 

The appellant was indicted for and convicted of robbery. 
The evidence showed that he and one Hardy were travel- 
ing along the same road, and that the articles taken, con- 
tained in a bag, were handed by witness to defendant to be 
carried for him. They walked along together for about three 
quarters of a mile, and left the road, and were then ina 
field, when defendant, who was walking by the side of wit- 
ness, took a step backwards, and knocked the prosecutor 
down and insensible, carrying off the goods, consisting of a 
sack of flour and jug of whisky. This was after dark, 
and no other persons were in sight. The only evidence of 
their value was the testimony of the prosecutor, who testi- 
fied that he purchased them. 

The record is silent as to whether the judge, before charg- 
ing the grand jury, ascertained that they possessed the qual- 
ifications required by law. The failure of the court to as- 
certain the qualification of the grand jury was made the 
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matter of two pleas in abatement, to which the State inter- 
posed a general demurrer, that neither of them was a good 
or sufficient answer in law to the indictment. The court 
sustained the demurrer, and an exception was reserved to its 
ruling. The defendant then pleaded not guilty, and a trial 
was had upon that plea. 

As each juror was drawn, he was asked the usual ques- 
tions as to his residence, citizenship, relationship to defend- 
ant, and whether or not he had a fixed opinion of the guilt 
or innocence of the accused, or was opposed to capital or 
penitentiary punishment, or to a conviction on circumstan- 
tial evidence. These were all the questions asked the ju- 
rors, and no other evidence of their qualifications was 
taken. 

Defendant neither objected nor excepted to any of the 
questions asked, nor did he offer to prove that any cause of 
challenge existed, or request the court to take any other ev- 
idence of the qualifications of the jurors. 

Nine jurymen had been duly empaneled, when the venire 
became exhausted, and while the sheriff was engaged in 
summoning talesmen to complete the jury, the court excused 
the jurors then selected, for one hour, and they left the box 
and mixed with the crowd around the court house, the de- 
fendant at this time not making any objection. 

At the expiration of the hour, the jury was completed, the 
defendant having exhausted his challenges. The defendant 
then challenged the array, on the erounds that the court had 
not ascertained the qualifications of the last three jurors, 
and separately challenged each of the first nine, because they 
had been allowed to leave the jury box. The court refused 
to allow these challenges, and defendant duly excepted. 

The court then charged the jury in substance. Ist, The 
value of the thing taken does not enter into this case. 2d, 
That the possession of the defendant, under the circum- 
stances as detailed by Hardy, was, in law, in the possession 
of Hardy. The court, in summing up, used the following 
language: “if you find the defendant guilty, it is discre- 
tionary with you to inflict death upon him as a punishment,or 
if you think he is guilty and do not see fit to inflict the 
death penalty, you may imprison him in the penitentiary for 
not less than ten years.’”’ The defendant excepted, separately, 
to these charges. 

The defendant then requested nine written charges, some 
of which were given, and others refused ; those refused, and 
to which exceptions are reserved, asserted, in substance, 
that the value of the things taken from the person robbed, 
Vou. Lui. 
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must be shown by the evidence, and that if there was an 
entire absence of proof as to the value of the things so ta- 
ken, the defendant was entitled to an acquittal; that the ta- 
king must have been from the person of the person robbed 
and that if the violence was done after the taking possession, 
the jury must acquit; that if the owner of the property de- 
livered it to the defendant for the purpose of carrying it 
along, and that after he had possession of the property, he 
knocked the owner down, and carried off the property, he 
was not guilty of robbery. 

The jury found the defendant guilty as charged, and as- 
sessed his punishment at ten years in the penitentiary. 

Sustaining the demurrer to the pleas, and the charges 
given and refused, are now assigned as error. 


JOHN P. TILLMAN and Wo. R. NELSON, for appellant.— 
The demurrer to the pleas was general, and should have 
been overruled. Brickell’s Dig. vol. 2, 347, § 277. Pome- 
roy v. The State, 40 Ala. 63; Morton v. Bradley, 30 Ala. 
683. The pleas were good, and it was proposed to verify 
the same by the record. The statute was imperative upon 
the court. Section 4087 of the Revised Code is repealed by 
the act of March 15th, 1875, and the challenge to the array 
was proper, and should have been allowed. Hughes v. State, 
1 Ala. 657; State v. Clarisa, 11 Ala. 61. 

The thing taken must be of some value, and it must so 
appear from the evidence. 

The law allows the jury the discretion between the peni- 
tentiary and hard labor for the county. The charge of court 
took from the jury this discretion, and was therefore erro- 
neous. Hall v. The State, 40 Ala; Robertson v. The State, 
42 Ala. 509; and cases there cited. 


JoHn W. A. SanrorpD, Att’y Gen., contra.—The pleas 
were insufficient, and the demurrer was properly sustained ; 
the law presumes the court has done its duty, unless the con- 
trary appears clearly from the record. 

Allegation and proof of value are not necessary, and the 
charges asked should have been refused. Jones v. The State, 
13 Ala. 153. 

The owner of the goods did not divest himself of the ti- 
tle by entrusting them to defendant. By violence the de- 
fendant deprived the owner of his property, and he thereby 
committed robbery. Connor v. James, 1 Peck, 375; S. C. 
2 Leading Crim. Cases, 139, and authorities cited. The 
separation of the jury, during the trial, cannot work a re- 
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versal. Robbins v. The State, 49 Ala. 394; Morgan v. The 
State, 48 Ala. 65. The accused had the right to examine 
each of the jurors, and his failure to do so isa waiver of 
this right. Brown v. The State, 52 Ala. 345. 


MANNING, J.—By § 4063 of the Revised Code, it is 
made the duty of the sheriff, judge of probate, and clerk of 
the circuit court in each county, bi-ennially, to make a list 
of the names of “such persons as, in their opinion, are com- 
petent to discharge the duties of grand and petit jurors, with 
honesty, impartiality and intelligence, and are esteemed in 
the community for their integrity, fair character and sound 
judgment ; but no person is to be selected who is under 
twenty-one years of age, or over sixty years of age, or who is 
a habitual drunkard, or who is afflicted with a permanent 
disease.” 

Section 4087 ot the Revised Code was as follows: ‘It is 
the duty of the court before charging the grand jury, to as- 
certain whether the jurors possess the requisite qualifica- 
tions ; and no challenge to the array of the grand jury can 
be interposed by any person.” An act to amend this section, . 
approved March 15th, 1875, repeals it and enacts the follow- 
ing substitute : “It is the duty of the court, before adminis- 
tering the oath prescribed by law, to any grand, petit, or 
tales juror, to ascertain that such juror possesses the qualifi- 
cations required by § 4063 of the Revised Code, and the 
duty required of the cout by this act shall be considered 
imperative.” 

The record made of the organization of the grand jury, 
which found the indictment in this cause, did not show af- 
firmatively that the court made any inquiry, or thought it 
necessary to make any inquiry in regard to the qualifications 
of the members of that body, and the defendant, therefore, 
filed two pleas in abatement ‘alleging that the court did not, 
before the jurors were sworn, ascertain that they were com- 
petent to discharge their duties as such with honesty, im- 
partiality, and intelligence, &c., and were not under twenty- 
one years of age, or over sixty years of age, or habitual 
drunkards, or afflicted with a permanent disease ; and offer- 
ing to verify these allegations by the record. 

The pleas did not designate any of said grand jurors as, 
or aver that any of them were, incompetent, according to 
section 4063, or should have been excluded by virtue of its 
provisions. 

The State interposed a demurrer to these pleas, on the 
ground that they were no answer to the indictment; and the 
Vou, Lm. 
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ruling of the court sustaining the demurrer is assigned as 
error. 

To the objection that the demurrer should have been over- 
ruled because it did not sufficiently specify the particulars in 
which the pleas were insufficient—we answer: although the 
court might for that cause have refused to examine the pleas 
for defects therein, and have properly overruled the demur- 
rer; yet, if the pleas are manifestly insufficient, and no an- 
swer to the indictment, and the court properly so decided, 
we will not reverse its judgment sustaining the demur- 
rer. Whitten v. Graves, 40 Ala. 578. 

The question then is, were the pleas defective? It is in- 
sisted that as under the statute of March 15th, 1875, the du- 
ty of ascertaining that jurors possessed the qualifications of 
intelligence, integrity, ‘&c., was made imperative on the 
judge, the record should show that it was performed. The 
section, 4087, before it was amended, made it “the duty of 
the court, before charging the grand jury, to ascertain 
whether the jurors possessed the requisite qualifications, ” 
which were previously prescribed; and a duty required by 


. law to be performed, is imperative, whether declared to be 


so or not. But it has never before been thought necessary 
that the record should recite that the court did perform the 
duty of ascertaining whether the grand jurors it empaneled 
and charged, were qualified or net. That is necessarily im- 
plied by the fact that it accepted them as qualified. The 
judge might have been acquainted with each individual ju- 
ror, and so have been able to determine the fact of his fit- 
ness, without making any inquiry. Besides, his judgment 
in regard to the honesty, impartiality, and intelligence of 
the jurors must necessarily be conclusive, not to be reviewed 
and overruled in an appellate court. 

Moreover, section 4187 provides that “no objection can be 
taken to an indictment by plea in abatement, or otherwise, 
on the ground that any member of the grand jury was not 
legally qualified, or that the grand jurors were not legally 
drawn or summoned, or on any other ground going to the 
formation of the grand jury, except that jurors were not 
drawn in the presence of the officers designated by law.” 
This section has not been repealed. And the object of the 
act of March, 1875, appears to have been to authorize and 
enjoin upon the court to see to it that not only in the com- 
position of the grand jury, but also of the petit jurors (a 
dangerous power if the judge be corrupt), only those should 
be empaneled whom he considered qualified according to the 
laws. 

26 
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There was no error in sustaining the demurrer to the 
pleas in abatement. , 

The objection that the record does not show that a copy 
of the indictment, and of the list of jurors summoned for 
the trial, was not duly served on defeadant, is a mistake of 
fact. The sheriff’s return in the record shows that this du- 
ty was performed. 

In selecting jurors for the trial of the cause, the court 
caused eight questions to be put to each person of the fifty 
summoned, that was present when his name was called, and 
from the whole number obtained only nine who were sworn, 
And then while the sheriff was employed in summoning a 
number of other persons from whom to choose the three 
necessary to complete the panel, the nine already sworn were 
permitted, by the court, without the express consent of de- 
fendant, but also without objection on his part, to retire from 
the jury bench and remain out of the court house, dispersed 
among the people there, for the space of an hour; at the end 
of which, and from persons summoned in the meantime, by 
the sheriff, the jury was completed, with three others to 


whom also the eight questions referred to were put and an- 


swered. None of these questions inquired of the jurors, in 
respect to their honesty or intelligence, or their reputation 
among their neighbors, or their age, or whether they were 
afflicted with any permanent disease. Nor did defendant 
ask or request the court to ask any questions touching these 
matters of themselves or anybody else. With the first nine 
jurors he expressed himself satisfied as they were put upon 
him ; and his peremptory challenges being exhausted, he ex- 
pressed no dissatisfaction with, or approbation of, the other 
three. But after they were sworn in, he objected to all and 
each of the jurors, because the first nine had gone out among 
the people, after they were sworn; and second, because none 
of the twelve had been interrogated as to their qualifica- 
tions, under section 4063, and no inquiries were at that time 
made of others, on that subject. 

The defendant made no objection to the permission of the 
court to the nine jurors to go out of the court house, while 
the sheriff should summon other persons from whom to com- 
plete the jury, either when they were permitted to disperse,or 
when they first came back, but proceeded to the selection of 
the other three jurors, and after they were sworn, made his 
objection to all and each. If he had any objection to the 
temporary dispersion of the nine jurors he should hay made 
it known before they went out, or at any rate, before he 
proceeded to the completion of the jury with the talesmen. 

VoL, 1a 
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See Robbins v. The State, 49 Ala. 394; Williams v. The 
state, 45 Ala. 57. 

The reasoning above shows that, in our opinion, there was 
no error which this court can notice, in the omission to ask 
the jurors other questions than the eight contained in the 
record, or making other inquiries in respect to their qualifi- 
cations. Besides that the judge may have personally known 
the jurors and so have ascertained their fitness, or may have as- 
certained it to bis satisfaction by means of their answers to his 
questions, and their known reputation for integrity and in- 
telligence, his judgment in respect to such qualifications 
could not be reviewed in this court. Defendant has not in- 
dicated any juror as incompetent in any respect; nor did he 
propound, or ask to have propounded, to any of them, or to 
any other person, any question touching or implying a doubt 
of their competency before the jury was complete, and each 
member of it sworn. Guicev. The State (in MS.) January 
T. 1874; Joe Brown v. The State, 52 Ala. 352. 

The articles taken by defendant from witness at the time 
of the supposed robbery, were a sack of flour and a jug of 
whisky; which witness testified he “had purchased” in 
Selma, This was evidence of their value. The court and 
jury would take notice, if necessary, that such articles had a 
value when the prosecution was for feloniously taking them 
by violence from the owner of them. Roscoe (Evidence in 
Crim. Cases, 908) says: “It must be proved that some prop- 
erty was taken, . ... but the value of the property is im- 
material. A penny, as well as a pound, forcibly extorted 
constitutes a robbery, the gist of the offence being the force 
and terror. Thus, when a man was knocked down, and his 
pockets rifled, but the robbers found nothing but a slip of 
paper containing a memorandum, an indictment for robbing 
him of the paper was held to be maintainable.” There was 
property in the goods taken, shown to be in the witness; and 
the charge of the court was not erroneous in respect to the 
question of value. 

The testimony shows that the defendant and witness, Har- 
dy, were traveling together, along the same road, and that 
the articles taken, contained in a bag, were hanged by wit- 
ness to defendant to be carried for witness. “They were 
walking along together, continued to do so for about three- 
fourths of a mile, and had gotten out of the road into a field, 
when defendant, “who was then walking by witness’ side, 
and carrying said things for him, took a step backwards, and 
struck witness behind on his neck, knocking him down and 
insensible. This was after dark, and no other persons were 
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near or in sight;” and when witness recovered conscious- 
ness, defendant was gone and also the sack of flour and jug 
of whisky. 

Up to the time of the blow, there was no appropriation of 
these articles by defendant, or denial of the property of wit- 
ness in them. They were in the presence, and construct- 
ively in the possession of witness. Defendant may have 
well supposed that he could not get away with them, they 
being heavy, without first knocking down and disabling their 
owner. And although they were in the hands of defendant, 
earried by him at the request of the owner, they were not 
taken from him, he being constructively in possession, and 
they being in his presence as his property, until he was 
stricken by defendant and knocked down. The violence 
was not done after. the goods were taken away, but they 
were taken away after and by means of the violence to the 
person of the owner. The court’s charge was in this par- 
ticular according to law, and there was no error in refusing 
the charges asked in regard to this point. 

The Revised Code provides (§ 3668) that any person con- 
victed of robbery shall be punished, at the discretion of the 
jury, by death, or imprisonment in the penitentiary not less 
than ten vears, or by hard labor for the county not less than 
ten years. The court charged the jurv that if they found 
the prisoner guilty, it was discretionary with them to deter- 
mine whether he should be punished by death or by 
imprisonment in the penitentiary, not less than ten years, 
and after prescribing the form of the verdict in the former 
ease, added: “if vou find the defendant guilty, but do not 
see fit to inflict death upon him as the punishment for this 
offense, you will say—‘‘we the jury find the defendant guilty 
as charged in the indictment, and that he be imprisoned in 
the penitentiary for a term not less than ten years.” And 
this was excepted to by the defendant. 

Nothing was said in any instruction of the court, set forth 
in the bill of exceptions, of the authority of the jury to pun- 
ish, by hard labor for the county, for a term not less than 
ten years; and the verdict was that he be sent to the peni- 
tentiary for that period. The court erred in so instructing 
the jury as &% restrict them from deciding that defendant 
should be punished otherwise than capitally or by imprison- 
ment in the penitentiary. And for this error the judgment 
must be reversed and the cause remanded. 

But appellant must remain in custody until discharged 
by due course of law. 


VoL. Lit. 
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Certiorari. 


Expert; physician may be compelled to testify as, without being paid as 
for professional opinion.—A physician, like any other person, may be called 
‘to testify as an expert in a judicial investigation, whether it be of a civil or 
criminal nature, without being paid for his testimony as for a professional 
opinion: and upon refusal to testify, is punishable as for a contempt. 


Application for certiorari, &c., showing the following state 
of facts: One Kit Barnard was on trial in the cirenit court 
of Madison, on a charge of murder. Dr. J. J. Dement, the 
petitioner, was introduced as a witness for the State, the so- 
licitor stating that he desired to examine him as an expert. 
After testifying that he was a physician and had seen the de- 
ceased after he had received the wounds which the prosecu- 
tion asserted had produced death, he was asked to state the 
nature and character of the wound received, and its proba- 
ble effect. This, Dr. Dement declined to do, upon the 
ground that “he had not been remunerated tor his profes- 
sional opinien, nor had compensation for his professional 
opinion been promised or secured.”” The court informed the 
witness that it was his duty to answer, and upon his decelin- 
ing to do so, imposed a fine of five dollars for contempt of 
court. 

Afterwards the petitioner moved to have the fine set aside 
on the ground that it was illegal, the court not having power 
to compel the petitioner to testify as professional expert un- 
til compensation for his professional opinion was first paid or 
secured. 

The court overruled this motion and judgment for the fine 
was entered accordingly. This judgment entry recites the 
facts constituting the contempt as above stated, and the 
petitioner also reserved a bill of exceptions. 


BRANDON & JONES, for petitioner.—There is quite a dif- 
ference between compelling a physician to testify to a fact 
which he has witnessed, and forcing him to appear merely to 
give the results of his peculiar skill and experience—or, in 
other words, under guise of calling him as an expert, to 
compel him to give professional opinions, without being paid 
for them as such. To hold otherwise, subjects the profes- 
sional man to unjust burdens, and makes improper discrim- 
inations against him. When a physician appears merely to 
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testify to what he has seen or knows individually, he does 
only what any other citizen can be compelled to do; but 
when he has no actual knowledge of any fact in the case, and 
is nevertheless forced to testify without being paid as for 
a professional opinion, his skill and knowledge, which are 
his private property, are taken from him without compensa- 
tion. 1 Sprague, 276; Elwell’s Med. Jur. 592-3; Ordro- 
naux Med. Jur. § 113; 3 Indiana, 497; 1 Brod. & Bing, 
515; 5 M. & S. 156; 9 Cal. 178; Redfield on Wills, chap. 
4, § 15. 


MANNING, J.—The question presented in this cause is 
whether a physician is punishable as for a contempt for re- 
fusing to testify as an expert, without being paid for his 
testimony as for a professional opinion. 

In Best’s “Principles of the Law of Evidence,” a philo- 
sophic English treatise (the 6th London edition of. which 
was issued last year, and has been recently published in this 
country), he says: ‘The law allows no excuse for with- 
holding evidence which is relevant to the matters in ques- 
tion before its tribunals, and is not protected from disclosure 
by some principle of legal policy. A person, therefore, who, 
without just cause, absents himself from a trial at which he 
has been duly summoned as a witness or a witness who re- 
fuses to give evidence, or to answer questions which the 
court rules preper to be answered, is liable to punishment 
for contempt. An exception exists in the case of the Sov- 
ereign, against whom, of course, no compulsory process of 
any kind can be used.” In a note to this paragraph, refer- 
ring to a passage in a work of Jeremy Bentham, Mr. Best 
says: “The following case has been put in illustration of 
the universality of this rule: ‘Were the Prince of Wales, the 
Archbishop of Canterbury and the Lord High Chancellor 
to be passing in the same coach, while a chimney-sweeper 
and a barrow-woman were in dispute about a half-penny 
worth of apples, and the chimney-sweeper and the barrow- 
woman were to think proper to call upon them for their evi- 
dence, could they refuse it? No! most certainly not.’” 
Nothing is said in this work in relation to the exemption of 
physicians or other men of science. 

In Collins v. Godefroy (1 B. & Ad. 950), in the court of 
kings’ bench, England, the plaintiff, an attorney, having at- 
tended six days on subpeena as a witness for defendant in a 
civil cause,.to testify in respect to negligence and unskilful- 
ness in the conduct of an action by another attorney, and 
not being called to testify, sued for six guineas as his regu- 

Vou, iit. 
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lar fees for attendance. There was some evidence also of a 
consent to pay this sum. The counsel for Collins, the attor- 
ney, insisted that this was different from the case of an in- 
dictment for a felony or a misdemeanor, in the prosecution 
of which the public may have an interest, and that in such 
acase it might be the duty of every person, duly called upon, 
to give his evidence. ‘“‘But,” he said, ‘‘a party who attends 
a court of justice to give his evidence in a civil cause, does 
it not in discharge of a public duty, but to confer a benefit 
on an individual ; and if he sustains a loss thereby as every 
professional man must, he ought to have a reasonable com- 
pensation for that loss.’” He referred to several prior cases 
and to the practice, as supporting his proposition. Lord 
TENDERDEN, C. J., delivering, after advisement, the opinion 
of the whole court, said: ‘If it be a duty imposed by law, 
upon a party regularly subpcenaed to attend from time to 
time to give his evidence, then a promise to give him any re- 
muneration for loss of time incurred in such attendance is 
a promise without consideration. We think such a duty is 
imposed by law; and .... we are all of opinion that a 
party cannot maintain an action for compensation for loss of 
time in attending a trial as a witness. We are aware of the 
practice which has prevailed in certain cases, of allowing as 
costs, between party and party, so much per day for the at- 
tendance of professional men, but that practice cannot alter 
the law.) What the effect of our decision may be is not for 
our consideration,” &e. This deliberate and unanimous de- 
cision of the high court of king’s bench, adverse to the 
claim, was made in 1831. 

In the court of common pleas, in the same year, PARK, J., 
in respect to a similar question, said: “In Moor v. Adam 
it was stated that upon process in this country, allowance for 
time is made only to medical men or attornevs, a rule which 
appears to be hard and partial ; for time to a poor man is of 
as much importance as to an attorney.” And TINDAL, C. 
J., said: “If that rule were to undergo revision, I cannot 
say it would stand the test of examination. There is no 
reason for assuming that the time of medical men and attor- 
neys is more valuable than that of others whose livelihood 
depends on their own exertions.”” Lonergan v. Royal Ex- 
change Assurance, 7 Bingh. 731, Afterwards, in 1843, in a 
nist prius case, Webb v. Paige, (1 Carr. & Kirw. 23) a wit- 
ness who was called for plaintiff, to speak as to damage done 
to some furniture, and the expense necessary to repair or re- 
store the injured articles, before being sworn applied for 
compensation for his loss of time. MAULE, J., held: “There 














































392 SUPREME COURT [Dec. Term 


[ Ex parte Dement. ] 

is a distinction between the case of a man who sees a fact, 

and is called to prove it in a court of justice, and that of a 

man who is selected by a party to give his opinion about a 

matter with which he is peculiarly conversant from the na- 

ture of his employment in life. The former is bound as a 

matter of public duty to speak to a fact which happens to 

have fallen within his knowledge. Without such testimony 

the course of justice must be stopped. The latter is under 

no such obligation. There is no such necessity for his evi- 

dence, and the party who selects him must pay him.” It is 

said that one or more other like decisions have been made 

by judges on the circuit in England, but we have no report 

of them, if there be any, within our reach here. The case 

in which the reasons for such a ruling are best expressed, is 

In the matter of Roelker, in the district court of the United 

States for Massachusetts—Sprague’s Decisions, 276. During 

a trial, upon an indictment, the district attorney moved for 

a capics against Roelker, a German, who had been sum- 

moned to act as an interpreter of the testimony of some Ger- 

man witnesses, and had neglected or refused to attend. 

SPRAGUE, J., said: “A similar question has heretofore 

arisen as to experts, and I have declined to issue process to 

arrest in such cases. Whena person has knowledge of any 
fact pertinent to an issue to be tried, he may be compelled 

to attend as a witness. In this all stand upon equal ground. 

But to compel a person to attend merely because he is ac- 

complished in a particular science, art, or profession, would 

subject the same individual to be called upon in every cause 
in which any question in his department of knowledge is to 
be solved. Thus, the most eminent physician might be com- 
pelled, merely for the ordinary witness fees, to attend from 
the remotest part of the district, and give his opinion in 
every trial in which a medical question should arise. .... 
The case of an interpreter is analogous to that of an expert. 
It is not necessary to say what the court would do, if it ap- 
peared that no other interpreter could be obtained by reason- 
able effort. Such a case is not made as the foundation of 
this motion. It is well known that there are in Boston many 
native Germans and others skilled in both the German and 
English languages, some of whom, it may be presumed, 
might without difficulty be induced to attend for an adequate 
compensation.” The head notes, prepared by Judge SPRAGUE 
himself, to this case, are as follows: ‘The court will not 
compel the attendance of an interpreter, or expert, who has 
neglected to obey a subpena, unless in case of necessity. 
Semble. That a person may be compelled to attend as an 
Vou. LMI. 
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interpreter, in case no other can be obtained to perform that 
office.” These are all the decisions we have found that shed 
light on the question involved. And those in England were 
influenced by the statute on the subject of 5 Eliz. Ch. 9, 
which enacts that the witness must “have tendered to him 
according to his countenance, or calling, his reasonable 
charges.” But in this country, as Mr. Greenleaf says (1 
Ev. 12th Ed. § 310), “these reasonable expenses are settled 
by statutes at a fixed sum for each day’s actual attendance 
and for each mile’s travel from the residence of the witness 
to the place of trial and back, without regard to the employ- 
ment of the witness or his rank in life.” See also Revised 
Code, §§ 2783, 4220 and 4015 to 4021. 

We have quoted so largely from the opinions of courts in 
causes before them, to be adjudicated, partly because it was 
desirable it should be known what was actually decided, 
and partly because of the interest taken in the question by 
gentlemen of the medical fraternity. They have been led 
into some error on the subject by the misconceptions of wri- 
ters whose works relating to medical jurisprudence, are prop- 
erly found in their libraries as well as in those of lawyers. 

It will be noticed that it has not been adjudged in any of 
the cases cited, that a physician or other person examined as 
an expert is entitled to be paid for his testimony as for pro- 
fessional opinions. 

The reports contain nothing to this effect. The English 
cases only indicate, and it is implied by the decision of 
Judge SPRAGUE, that persons summoned to testify as experts 
ought to receive compensation for their loss of time. And 
it is to be inferred that the judges delivering some of the 
opinions thought the time of such a witness ought to be 
valued, in the language of the English statute, “according 
to his countenance and calling.” But it is not intimated by 
any of them, that a physician, when testifying, is to be con- 
sidered as exercising his skill and learning in the healing 
art, which is his high vocation; or that a counsellor at law, 
in the same situation, is exerting his talents and acquire- 
ments in professionally investigating and upholding the 
rights of a client. If this were so, each one should be paid 
for his testimony as a witness, as he is paid by clients, or 
patients, according to the importance of the case and his own 
established reputation for ability and skill. But, in truth, 
he is not really employed or retained by any person. And 
the evidence he is required to give should not be given with 
the intent to take the part of either contestant in the suit, 
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but with a strict regard to the truth, in order to aid the court 
to pronounce a correct judgment. 

Perhaps the attitude of one testifying as an expert of a 
matter in respect to which he is made conversant or skilled 
by his ordinary employment, is not so different as is sup- 
posed, from that of another who testifies to acts or things 
done by or between the parties to a cause. It generally hap- 
pens that after all the direct facts of a transaction are 
brought before a court, a knowledge of other facts, not part 
of the dealing or affair between the litigants, is necessary to 
a proper understanding and decision thereupon. For in- 
stance, one man may contract to sell and deliver to another, 
on a certain future “day, for a price agreed on, a specified 
quantity of a valuable commodity, and ‘afterw: ales fail or re- 
fuse to do so, and thereupon be sued by the latter. Wit- 
nesses to the agreement between them, must be produced to 
prove the contract, of course—but when this is fully done, 
it must be further shown te the court and jury what was the 
value of the commodity on the day and at the place where 
it was to be delivered ; else it cannot be known what sum of 
money would be an adequate compensation for the breach of 
the contract. And to prove this value, it may be necessary 
to call in some person who was living at that place at that 
time, and a dealer in commodities of the same kind, who 
did not know, and had never before heard of, the parties to 
the cause. Or, if the contract supposed was made in a coun- 
try foreign from that in which the suit was brought, and it 
depended upon the laws of that foreign country whether it 

was valid or not, the court would need to be informed what 
its laws were concerning the making of such a contract, that 
it might know whether or not it was validly made. And if 
lawyers of that country were within the jurisdiction of the 
court, it might be necessary to have the testimony of one or 
more of them to prove what those laws were. Or, if the 
contract was made and to be performed in a place of much 
trade, and contained terms having a peculiar but well estab- 
lished meaning according to the usage and dealings among 
persons engaged in that trade, which meaning it was impor- 
tant to have proved, merchants, or persons engaged therein, 
would have to be brought before the court to prove the 
usage and meaning, just as an interpreter would be called in 
to translate writings in a foreign language. 

In all these instances, persons who may be wholly unac- 
quainted with the parties to a cause, and know nothing of the 
transactions between them, may be required to come from 
their offices and the care of their own important affairs, into 
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court to testify for the benefit of strangers, in regard to mat- 
ters in which they have themselves become conversant only 
by attending to their own business. And why are they re- 
quired to do so? Because they know things important to 
the right determation of a controversy pending. And, in 
the language quoted at the commencement of this opinion, 
“The law allows no excuse for withholding evidence which 
is relevant to the matters in question before its tribunals, and 
is not protected from disclosure by some principle of legal 
policy” ; and because, also, as is well said in regard to ordi- 
nary witnesses—in Ordroneaux’s “Jurisprudence of Medi- 
cine’ —“The administration of justice being a source of mu- 
tual benefit, to all the members of the community, each is 
under obligation to aid in furthering it, as a matter of public 
duty. Asan ordinary witness, or a juror, every competent 
citizen may be summoned by due process of law to appear, 
and render personal service in court, without right on his 
part to a special compensation for so doing. His time is, 
quoad hoe, claimed by the public as a tax paid by him to 
that system of laws which protects his rights as well as 
those of others.” (Ed. of 1869, p. 138). But this acecom- 
plished « and learned writer does not sustain, with the author- 
ity of adjudged cases, the following subsequent passage in 
his work, to-wit: “It is evident that the skill and profes- 


sional experience of a man, are so far his individual capital - 


and property, that he cannot be compelled to bestow 
it gratuitously upon any party. Neither the public, any more 
than a private person, have a right to extort services from 
him in the line of his profession, without adequate compen- 
sation. On the witness stand, precisely as in his office, his 
opinions may be given or withheld at pleasure; fora skilled 
witness cannot be compelled to give an opinion, nor commit- 
ted for contempt, if he refuses to do so. Whoever calls for 
an opinion from him in chief is under obligation to remu- 
nerate him, since he has to that extent employed him pro- 
fessionally ; and the expert at the outset may decline giving 
his opinion, until the party calling him either pays or agrees 
to pay him for it.” The first two sentences above quoted 
are probably correct as general propositions. And the same 
might be as truly said of the time and knowledge of other 
persons. But, the exception in favor of experts thus con- 
tended for, against the general rule relating to witnesses, is 
not established ; and other passages in the same work indi- 
cate reasons why, until the legislature make provision for 
the compensation ‘of experts, the courts must, in a manner 
that shall be as little oppressive as possible, insist, on proper 
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occasions, upon their attending and testifying as ordinary 
witnesses. Thus, the author truly says: “As all definite 
knowledge springs from the possession "of facts corroborating 
previous conjectures, so evidence is the expression of a ne- 
cessity of the human mind for all such facts as will enable 
it to form a conclusive judgment. Without evidence, there- 
fore, there can be no knowledge ; and in order to secure it, 
the law seeks for testimony either through the mouths of 
living witnesses, the agency of written instruments, materia] 
objects and surrounding circumstances, or expressions of 
opinions predicated upon an acknowledgod state of facts.” 

And again he says in relation to experts when testifying as 
witnesses : “They are truly advisers of the court, aici 
curia, rather than parties interested in the issue of the trial.” 
And he adds: “This fact, it is painful to confess, is too 
much ignored both by counsel as well as courts, and the ex- 
pert is constantly apt to be treated like an interested party 
whose every word is tainted with the prejudice of a personal 
concern in the transaction.” It may, however, be said of 
other witnesses also, that—in theory—they are disinterested, 
and amici curie. All witnesses should be so, whether testi- 
fying to the facts of a transaction that happened under their 
own observation, or to those natural laws and effects which 
are learned only by experiment and study. And we may add 
that a cross examination of those of the latter class must be 
allowed as well as of those of the former, in order that it 
may be ascertained (so far as by such means it may be), 
whether they do, indeed, so well and accurately know the 
matters and things about which they testify, and are so free 
from bias and partisanship toward the individuals concerned. 
or conflicting schools and theories, as to be wholly trust- 
worthy witnesses. For, in fact, they all are witnesses at last. 
And the same principle which "justifies the bringing of the 
mechanic from his work-shop, the merchant from his store- 
houses, the broker from ’change, or the lawyer from his en- 
gagements, to testify in regard to some matter which he has 
Jearned in the exercise of his art or profession, authorizes 
the summoning of a physician, or surgeon, or skilled apothe- 
cary, to testify of a like matter, when relevant to a cause 
pending for determination in a judicial tribunal. And if in 
a prosecution of an individual for murder, it was proved 
that his supposed victim had, a short time before his death, 
drank something which he had received from the accused, 
and a chemist had analyzed the liquid, and-testified what 
substances it contained, and a physician was summoned to 
prove what effect they would have when taken into the stom- 
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ach of a living man, and what would be the symptoms of 
such effect, no court would be excusable in exonerating the 

hysician from giving such evidence, solely on the ground 
that it would be a professional opinion for which he had not 
been paid, or received a promise of payment. In so testify- 
ing he would not be practicing the healing art; he would, 
like the merchant, or the lawyer, or the mechanic, before 
referred to, be deposing only to things which he had learned 
in the course of his occupation or profession, or of the prep- 
aration for it, and the disclosure of which, to the court, 
would conduce to a correct understanding of a cause before 
it. His testimony would concern the administration of jus- 
tice. And of him, as of the other witnesses, it could be 
justly “claimed by the public, as a tax paid by him to that 
system of laws which protects his rights as well as others.” 
The decisions of courts concern the property, reputation, 
liberty or lives of men, and are carried into execution as 
the judgments of the law. Every individual, high or low, 
is subject to them. It is, therefore, of vital public interest 
that the tribunals which pronounce these judgments shall 
have power to coerce the production of any relevant evi- 
dence existing within the sphere of their jurisdiction, requi- 
site to prevent them from falling into error. 

Nothing we have said is intended to support the proposi- 
tion, that a physician or surgeon could be punished as for a 
contempt for refusing, unless paid therefor, to make a post 
mortem examination, or undertake any other operation, re- 
quiring skill and special professional training, in order to 
qualify himself, when desired by a court so to do, to testify 
in acause. This question is not before us. And it is not 
probable that such a case will ever arise between judges of 
this State, and a profession so distinguished as that to which 
petitioner belongs, by liberal culture and a high sense of 
honor and duty. The case of Gaston v. Marion County 
(3 Ind. Rep. 497), where it was held that the county would 
be liable for such a service performed in Indiana at the re- 
quest of a coroner there, touches that question—but none 
involved in this cause. 

We infer from circumstances disclosed by this record, 
though it does not so expressly appear, that this was designed 
by petitioner to be a test case merely, on this subject. After 
a small fine was imposed upon him by the court, for refusing 
obedience to its requirement to testify, he did give his testi- 
mony, and the motion to set aside the fine afterwards, and 
refusal of the court to do so, were probably intended to pre- 
sent a case to be decided here. 
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We find no error in the judgment of the court belo. and 
it is, therefore, affirmed. 


Lancaster v. The State. 
Indictment for disturbing Religious Worship. 


1. Disturbing religious worship; what constitutes offense of.—To consti- 
tute the statutory offense of disturbing religious worship, the act or dis- 
course charged must have been intentional, and its natural tendency must 
have been to disturb the assemblage—to derange its quiet and order. 

2. Same; how far statute protects assemblage met for.—It is not necessary 
that the assemblage should have been actually engaged in worship at the 
moment of the discourse or of the conduct complained of. The statute ap- 
plies to assemblages when in the act of gathering together, until there has 
been a dispersion of the persons met for worship, and they cease to be an 
assemblage or congregation. 

3. Same; when committed by member of assembly, speaking by permission. 
—Leave to speak given a me.nber of the assemblage and of the religious 
organization, by the conductor of the services, cannot justify or excuse a 
violent, passionate and insulting discourse deliberately made, and which by 
its violence offends the order and decorum essential to christian worship. 
Nor is it any excuse or justification that the defendant, while making such 
discourse, was not called to order. 


APPEAL from Randolph Circuit Court. 

Tried before Hon. JoHN HENDERSON. 

Appellant was indicted and convicted, under section 3612 
of the Revised Code, for disturbing religious worship. On 
the trial, it appeared that on a Sabbath morning, after a pray- 
er meeting, and before the congregation had dispersed, de- 
fendant, a member, in good standing, of that church, having 
asked and obtained from the moderator, or preacher in 
charge, leave to speak, said: ‘I neither rise to preach, pray 
or sing, but I want to talk to the church. [ have meditated, 
thought and prayed to know what I ought to do. I demand 
my letter. I cannot live in the church with liars, thieves, 
rogues and murderers.” 

This language created considerable excitement in the as- 
semblage and among the members of the church, many of 
whom left the liouse; but no one called the defendant to or- 
der. Under the regulations of the church, defendant had a 
right to call a conference of the church at any time, to ap- 
ply for a letter of withdrawal. 

Defendant “had had a difficulty on the day previous with 
one of his brethren in the church.” 

The court charged the jury: “if defendant, with an evil in- 
tent, by rude or indecent behavior, or by loud noise, which 
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necessarily disturbed the congregation” [interfered with its 
quiet], and “the acts were wilful, then defendant would be 
guilty.” 

The defendant excepted to this charge, and requested the 
following charge in writing: “If the jury believe the de- 
fendant obtained permission of the moderator, or preacher 
in charge, to speak, and that the moderator, or preacher in 
charge, gave him permission to speak, and did not call him 
to order, and this was all the defendant did, he is not guil- 
ty.” This charge the court refused, and defendant duly 
excepted. 

The refusal to give the charge asked, and the charge giv- 
en, are now assigned as error. 


Rice, Jones & WILEY, for appellant, cited Revised Code, 
§ 3612; Brown v. State, 46 Ala. 175; Harrison v. State, 37 


JOHN W. A. SANFORD, Att’y. Gen., contra. 


BRICKELL, C. J.—Though an exception was reserved 
to the charge given by the court, it has not been insisted 
that it is erroneous, and it certainly states the law of the of- 
fense, in the terms most favorable to the accused. The of- 
fense is very clearly defined in Harrison v. State, 37 Ala. 
154. 

The act or discourse relied on as the ingredient of the 
offense must have been intentional, and its natural tendency 
must have been to disturb the assemblage—to derange its 
quiet and order. 

When such acts or discourse are intentionally indulged in, 
without just excuse, at or near to an assemblage for relig- 
ious worship, the defendant must be regarded as guilty of 
the offense. Nor is it necessary that the assemblage should 
have been actually engaged in worship at the moment of the 
discourse, or of the conduct of which complaint is made. 
The statute intends its protection shall extend to the assem- 
blage when it is in the act of gathering together at the 
place appointed for worship; while the exercises are in 
progress ; and until there is a dispersion of the persons who 
have come together, and they cease to be an assemblage or 
congregation. Kinney v. State, 38 Ala. 224. A member of 
the assemblage, though he be a member of the particular re- 
ligious organization having control of the services, is bound 
to regard its peace and order. No permission given him to 
speak, or given to a mere stranger, by the leader or ccn- 
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ductor of the services, whether he be lay or clerical, can 
justify or excuse such discourse as is unbecoming the assem- 
blage, and must by its violence offend the order and deco- 
rum essential to christian worship. Nor is it material that 
one who has obtained permission to speak is not called to or- 
der, or interrupted while indulging in violent, passionate 
and ill-tempered discourse, insulting to the assemblage, or 
any of the individuals composing it. There was no error in 
refusing the charge requested by the appellant. If there 
can be any justification or excuse for such intemperate, vio- 
lent, denunciatory and insulting language, as that deliber- 
ately spoken by him to a religious assemblage, it is not found 
in any fact stated in the charge requested, or in any fact 
shown by the bill of exceptions. 
The judgment is affirmed. 


Clarke v. Rowan e¢ als. 


Real action in the Nature of Ejectment. 


1. Zax sale under revenue law of 1852; what necessary to uphold.—Under 
the Code of 1852, which governs a sale of lands for taxes in 1863, a tax col- 
lector’s deed is invalid and passes no title, unless every substantial prereq- 
uisite of the law was strictly complied with; and proot of such compliance 
devolves on him who claims under the deed. 

2. Same. Itisessential to the validity of such a deed that the lands should 
have been advertised for the time prescribed, posted as required ; that the 
advertisement should state the amount of taxes and costs; and where the land 
was other than town lots, that it be sold in subdivisions of not more than forty 
acres, A disregard of any of these requirements renders the sale void. 

3. Same; to what revenue law of 1868 applies.—The provisions of the rev- 
enue law of 1868 have no application to tax sales made before its passage. 


APPEAL from Circuit Court of Mobile. . 
Tried before Hon. JOHN ELLIOTT. 
The facts are fully stated in the opinion. 


PosEY & TomMPKINS, for appellant. 
CUTHBERT & TAYLOR, contra. 


JUDGE, J.—This was an action by the appellees against 
the appellant for the recovery of a tract of land, situated in 
the county of Mobile. The title of the appellees is founded 
on a sale of the premises in controversy made by the tax 
collector in 1863, for the payment of taxes assessed in 1861. 
The validity of this title depends on the statutes, Code of 
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1852, part 1, title 7, chapter 3, article 12, which required, 
amongst other things, that if goods or chattels of the person 
to whom taxes were assessed could not be found in the 
county in which they were assessed, to pay the taxes due, 
with the costs and expenses thereon, the collector should 
proceed to sell the real estate assessed to such persons, as 
follows: Ist, he must advertise such real estate in some 
newspaper published in the county (if there was one) for 
eight successive weeks, and for the same length of time be- 
fore such sale post a notice thereof at the court house door 
of the county; 2d, the advertisement must contain a con- 
cise description of the lands assessed, the name of the per- 
son to whom assessed; the amount of taxes due, and all 
costs, including the costs of advertisement; 3d, in the sale 
of other than town lots, the sale must be by subdivisions of 
not more than forty acres. 

It is a firmly established principle, that in an ex parte pro- 
ceeding, as a sale of land for taxes under a special authority, 
great strictness is required. To divest an individual of his 
property against his consent, every substantial requisite of 
the law must be complied with. No presumption can be 
raised in behalf of a collector who sells real estate for taxes, 
to cure any radical defect in his proceedings; and the proof 
of regularity devolves upon the person who claims under 
the collector’s sale. Pope v. Headen, 5 Ala. 433; Lyon v. 
Hunt. 11 Ala. 295; Scales v. Alvis, 12 Ala. 617; Elliott v. 
Eddins, 24 Ala. 508; Parker v. Burgen, 20 Ala. 251. Test- 
ed by this principle, the sale under which the appellees de- 
duced title was not valid. It is not shown to have been ad- 
vertised in a newspaper published in the county for eight 
successive weeks. The advertisement proved was from 
May 19th to July 7th, a period of only seven weeks. It 
was not shown that notice of the sale was posted at the court 
house door, as required by the statute, nor does it appear the 
advertisement states the amount of the taxes, or of the costs 
including the costs of advertisement. These ommissions 
are fatal to the validity of the sale, under the decisions to 
which we have referred. 

The statute expressly required real estate, other than town 
lots, should be sold by subdivisions of not more than forty 
acres. Sale was made of a tract of land containing more 
than seventeen hundred acres, lying in different sections, 
described according to the government surveys, by eighty, 
one hundred and sixty, and three hundred and twenty acre 
parcels, without any effort to comply with the statutory req- 
uisition. The purpose of the statute was to collect taxes by 
26 
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a sale of as small a quantity as possible of the real estate of 
the person against whom they were assessed, observing the 
lowest in quantity of the legal subdivisions of sections, 
The statute must be obeyed, and a sale in open violation of 
its terms cannot be supported. Blackwell on Tax Titles, 
335-345. 

The act of 1868 (Pamph. Acts, 1868, p. 324, § 87), de- 
claring the deed of the collector evidence that the requisi- 
tions of the law had been complied with, refers only to sales 
and deeds made under that law, and not to antecedent sales 
or conveyances. 

It is unnecessary to notice the several exceptions and as- 
signments of error, as what has been said will probably be 
decisive of the cause. The rulings of the cireuit court were 
not in conformity to these views, and the judgment must be 
reversed and the cause remanded. 


Reid v. The State. 
Indictment for Libel. 


1. Libel, indictment for; what sufficient.—Under the provisions of the Re- 
vised Code, an indictment which charges that the defendant ‘‘unlawfully, 
falsely and maliciously published of and concerning’ a specified third per- 
son,certain ‘‘false, defamatory and libelous matter,’’ in writing (which is set 
out) *‘with the intent to defame” such person, concluding against the peace, 
&c., is a good indictment for libel. 

2. Sunday; when verdict of jury may be lawfully received on.—When a ju- 

ry, to whom a cause has been committed on Saturday or other secular week 
day, are lawfully kept together, under the charge of the officers of the court, 
and are ready on Sunday to deliver in their verdict, it is lawful for the judge 
to meet them, with the other officers of the court, to receive it, and there- 
upon to discharge the jury and adjourn the court until the next day. This 
is not making Sunday dies juridicus within the meaning of the common 
law. 
3. Imprisonment; when court may add.—Under the provisions of the Re- 
vised Code, the court may add imprisonment for the term prescribed by law 
on conviction for libel on verdict of guilty, imposing a fine merely. The 
discretion to imprison not being expressly given to the jury, must, under 
section 3783 of the Revised Code, be exercised by the court. 


APPEAL from City Court of Eufaula. 

Tried before Hon. ALPHEUS BAKER. 

The indictment in this case contained four counts; it is 
only necessary, however, to refer to one of them. That count 
“charged that the defendant unlawfully, falsely, and mali- 
ciously published of and concerning John C. Williams and 
Anna McDonald, the following false, defamatory and_libel- 
ous matter in writing, with the intent to defame said John 
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C. Williams and Anna McDonald, to wit: [Here followed, 
literatim et verbatim, a letter addressed to A. V. Lee (whose 
name is signed to the indictment as solicitor), which in effect 
accused Williams of having gotten McDonald with child, 
and that the two afterwards procured an abortion, and con- 
cealed the child in a branch. It also contained a number of 
questions to be asked of certain witnesses, as to time, place, 
&e., to show the guilt of said McDonald and Williams |— 
against the peace and dignity of the State of Alabama.” 

The jury found the defendant guilty, and assessed a fine 
of five hundred dollars, and the court added six months’ 
imprisonment in the county jail. 

A motion on arrest of judgment, and for the discharge of 
the appellant, were made, on the ground that the verdict had 
been received on Sunday, and that thereupon the jury were 
illegally discharged from their deliberations, without the 
consent of the defendant. The evidence in relation to these 
matters is so fully set forth in the opinion, that it need not 
be here repeated. 


J. D. RoQquEemoreE, F. M. Woop and Watts & Sons, for 
appellant.—The indictment is bad. It does not show that 
the writing was published for the purpose of bringing the 
parties into contempt, &c. Roscoe’s Crim. Evidence, 649- 
59. The alleged libel having been written to aid in a judicial 
prosecution, the indictment should show that the matter was 
arrelevant and without probable cause. 38 Ala. 279. The 
verdict is void, because rendered on Sunday. Aabors v. 
The State, 6 Ala. 200; Merrett v. Earle, 31 Barb. 38; Pul- 
ling v. The People, 8 Barb. 384; Story v. Elliott, 8 Cowen, 
270. 


JOHN W. A. SANFORD, Att’y Gen., contra. 


MANNING, J.—The Revised Code provides (§ 3553) : 
“Any person who publishes a libel of another person . . . 
must be punished, on conviction, by fine and imprison- 
ment in the county jail, or hard labor for the county ; the 
fine not to exceed, in any case, five hundred dollars, and the 
imprisonment or hard labor not to exceed six months.” 

3y section 4132, it is enacted that: ‘In an indictment for 
a libel, it is not necessary to set forth any intrinsic [? extrin- 
sic] facts for the purpose of showing the application to the 
libeled party of the defamatory matter on which the indict- 
ment is founded ; it is sufficient to state generally that the 
same was published concerning him; and the fact that it was 
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so published must be proved on the trial.” 

And by section 4112, it is enacted of an indictment: “It 
must state the facts constituting the offense, in ordinary and 
concise language, without prolixity or repetition, in such a 
manner as to enable a person of common understanding to 
know what is intended, and with that degree of certainty 
which will enable the court, on conviction, to pronounce the 
proper judgment.” 

No form of an indictment for a libel is contained in the 
Code ; but the forms for other offences therein set forth, are 
so short, and so meagre of circumstances and details, as to 
show that the legislature meant, by its enactments concern- 
ing indictments, to require that they should be as brief as 
was consistent with their being easily understood and unam- 
biguous. Hence, an indictment which alleges that the 
person accused “unlawfully, falsely and maliciously pub- 
lished of and concerning John C. Williams and Anna Me- 
Donald, the following false, defamatory and libellious mat- 
ter in writing, with intent to defame said John C. Williams 
and Anna McDonald, to wit: [here reciting the supposed 
libel], and then ends with the conclusion, “against the peace 
and dignity of the State of Alabama,” is a sufficient legal 
charge of the offense of libeling them, if the writing so set 
forth imports an imputation of such misconduct on their 
part as would, if believed to be trne, bring them into hatred, 
ridicule and contempt. 

The writing in this case plainly imports that the persons 
referred to in it and designated by the names John C. Wil- 
liams and Anner McDonald, had been concerned in procur- 
ing an abortive birth of a child of the latter by the former, 
and its burial in the bed of a watercourse ; and that persons 
mentioned in the writing, if interrogated as witnesses, ac- 
cording to the instructions therein, could give information 
tending to establish such an accusation. The communica- 
tion was, therefore, of such a nature as that a charge of li- 
beling the persons who were the objects of it, might well be 
founded thereupon. 

Whether the communication was made to the State’s at- 
torney (the solicitor), and for the purpose only of having the 
laws faithfully enforced against offenders, or for the purpose 
of defaming the persons to whom it related, was a proper 
matter for consideration by the jury upon the evidence in 
the cause. The bill of exceptions shows that more than fifty 
witnesses were examined upon the trial ; and we must infer 
that every question which it was proper for the jury to 
consider was raised, discussed and decided. None of the 
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evidence is reported in the bill of exceptions; nor is any 
charge of the court to the jury therein set forth and ex- 
cepted to, or in any manner complained of. The object of 
taking the bill of exceptions was to bring before this court 
only certain matters which occurred at the time of the re- 
tirement of the jury to deliberate on their verdict, and after- 
wards. The following are the substantial facts deducible 
from the record. 

The final charge of the court to the jury was finished at 
twenty minutes before 12 o’clock Saturday night ; and it be- 
ing so near to Sunday morning, it was by defendant, who 
was present, consented in open court, through his counsel, 
that if the jury agreed upon their verdict after 12 o’clock, 
and during the Sunday following, they might seal it up, de- 
liver it sealed to the clerk of the court, and separate to meet 
again on the following Monday morning when the court 
should be in session, and, the verdict be then opened and 
read. The court, however, was not adjourned over to that 
day. About 1 o’clock Sunday morning the jury reported 
that they had agreed on their verdict; and it was sealed up 
and delivered to the clerk, and they were permitted to dis- 
perse. But after this, defendant having come in, and the 
judge, jury, sheriff and counsel having reassembled, at the 
court house, about 3 o’clock Sunday morning, and it having 
been agreed by the counsel for defendant, in his presence, 
that the verdict might then be received and the jury dis- 
charged, the envelope was opened and the verdict read, 
whereupon, the judge informed the jury that they were dis- 
charged for the term, and ordered the court to be adjourned 
to the ensuing Monday morning. On the latter day, and 
being in session, and the defendant present, and the cause 
called, it was laid over until the next day, at the request of 
his counsel. And on the next day (Tuesday) the defendant, 
with his counsel, being present, the verdict of the jury was 
read in open court, in their presence, they also being then 
there, by request of the judge. 

A motion was now made for a new trial upon allegations 
of the influence of public prejudice upon the jury, and of 
newly discovered evidence, but was denied. <A further mo- 
tion followed, made by another attorney, who, after the 
opening of the verdict on Sunday, had been engaged to rep- 
resent defendant, his original counsel refusing to participate 
therein, for the discharge of defendant, ‘“‘on the ground 
that the verdict was received on Sunday and that the 
jury was illegally, improperly and unauthorizedly dis- 
charged without the consent in open court of the defendant;”’ 
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which motion being overruled, defendant excepted, and 
judgment was rendered against him. It is now here insisted 
that Sunday being dies non juridicus, every thing that was 
done by the court on that day is null and void. 

If the term of the city court had been limited to the 
week ending with that Saturday night, then when the judge 
determined that the hour of 12 at midnight had arrived, the 
jury would have been ipso facto discharged by the termina- 
tion of the authority of the court, and nothing of its powers 
would have “remained . . . . but those necessary to declare 
that its functions had ceased, and to remand the prisoner.” 
Nabors v. State,6 Ala. 200; Ned. v. State, 7 Port. 187. 

The judge alone has authority to determine when the hour 
arrives at which the term of the court expires. Nabors y 
State, supra. 

But when the term of the court extends beyond Satur- 
day of one week into and during the next week, a jury to 
whom a cause has been committed, and who are deliberating 
on the verdict they shall render, are not dismissed of course 
by the intervention of Sunday. They may be, and in some 
cases must be, kept together as an organized body, in charge 
of the sheriff, until they agree upon and render their verdict, 
or are discharged i in some other legally sufficient manner. 
The business of courts could not otherwise be transacted. 
In England “it has been held,” says Blackstone (vol. 3, p. 
376), “that if the jurors do not agree before the judges are 
about to leave the town, though they are not to be threat- 
ened or imprisoned, the judges are not bound to wait for 
them, but may carry them round the circuit, from town to 
town, in a cart.” And inasmuch as it must, doubtless, often 
happen that before the end of such a progress one or more Sun- 
days would intervene, this court referred, in Nabors v. State, 
supra, to this curious passage in English judicial adminis- 
tration of former times, as authority for the practice which 
obtains here and elsew here, that while the term is contin- 
uing, a jury is not discharged by the advent of Sunday. 

It is well settled, however, that Sunday is dics non jurid- 
icus. Haynes v. Sledge, 2 Port. 530: Nabors v. State, su- 
pra; Story v. Elliott, 8 Cowen, 27; Swann v. Broome, 3 
Burrow, 1595. In this latter case, the subject was very 
learnedly argued and investigated, the validity of proceed- 
ings for a common recovery being dependent on the solution 
of it by the court. And it was shown that anciently the 
courts of justice did sit on Sundays; that this was the cus- 
tom especially among christians ; but that certain ecclesias- 
tical canons were afterwards made by which it was prohib- 
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ited that “causes should be tried or pleas holden” on certain 
days of the year, including all Sundays; which canons were 
received and adopted by the Saxon kings of England, and 
afterwards “confirmed by William the Conqueror and Hen- 
ry the Second, and so became part of the common law of 
England.” 

But to what extent do the prohibitions of the common law 
thus modified reach? In Haynes vy. Sledge, supra, it was 
held that a writ, which appeared from the teste thereof to 
have been issued on Sunday, was void. Says Justice THORN- 
TON, “the maxim of the common law—Dies Dominicus non 
est juridicus—as we learn from all the authorities which we 
consult for its principles, expressly embraced and avoided 
every original process obnoxious to this objection.” The 
reason of “this, as explained by Lord Mansfield, in Swann v. 
Broome, supra, p. 1600, was that in those days “the award- 
ing of process and the giving of judgment were judicial 
acts.” See also to this same point, Vanveckton v. Paddock, 12 
John, 181. But without this reason, the decision in Haynes v. 
Sledge, was correct; because by a statute of 1803, then in 
force, in this State, it was enacted: ‘No person, or persons, 
upon the first day of the week, called Sunday, shall serve or 
execute, or cause to be served or executed, any writ, process, 
warrant, order, judgment or decree (except in criminal cases 
or for a breach of the peace), but the service of every such 
writ, process, order, warrant, judgment or decree, shall be 
void to al] intents and purposes whatsoever,” &c. (Clay’s 
Dig. 595, § 3.) And under a precisely similar act in New 
York, the supreme court of that State, in 1815, following an 
English decision, upon the similar statute of 29 Charles 
II, held that the policy which prohibited the service of 
the process, prevented also the issuing of it on Sunday. 
Vanveckton v. Paddock, supra. 

But it seems that the Sunday prohibitions of the common 
law reached only the courts. Its injunctions were all em- 
braced in the maxim: Dies Dominicus non est juridicus. The 
Lord’s day is not a court day, Judicial acts were held void, 
but not ministerial acts. And no contracts or transactions 
of individuals entered into, or made on Sunday, were, on 
that account, void by the common law. It is only by stat- 

‘ute that they are made so. Merritt v. Earle, 31 Barb. 40; 
Strong v. Elliott, 8 Cowen, 30; King v. Int. Whitnash, 7 B. 
& C. 596; Flanagan v. Meyer, 41 Ala. 138. 

In MacKalley’s case (in 9 Co. 66) cited by Lord Munsfield 
in Swann v. Browne, “it was objected that Sunday i is not dies 
juridicus, and therefore no arrest can be made in it ; ; and ev- 
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ery one ought to abstain from secular affairs upon that day.” 
But it was answered and resolved: “That no judicial act 
ought to be done on that day ; but ministerial acts may be 
law fully executed in the Sunday.” (38 Burrow, p. 1601.) 
This was in 9th James I. 

Soin Leclo vy. Alpe, on a proceeding for ingrossing butter 
and cheese, contrary to statute, it was assigned for error— 
“that the information was exhibited in court, on the 13th of 
October, which in that year (20 James I) was a Sunday, 
and therefore not dics juridicus.” But it was resolved, 
“that it was good; for although it was not dies juridicus for 
the award of any judicial process, or to make an entry of any 
judgment on recor d. Yet it was good for accepting an infor- 
mation upon a special law.” (3 Burrow, 1599.) Both of these 
cases were decided before the enactment of the Sunday stat- 
ute of 29 Charles II, and tend to explain what the canon 
law on the subject was. 

The only law we have now relating to proceedings on 
a Sunday, are the common law, and sections 2578 and 2941 
of the Revised Code ; the former of which sections author- 
izes the issue and execution of bail process, and the latter 
the issue and execution of writs of attachment, on Sunday, 
if affidavit be made that the defendant is about to abscond 
or to remove his property. Is there anything in these, or 
in the common law, to prevent a court from simply meeting 
and receiving on Sunday morning the verdict of a jury if 
they be ready to render it, in a cause which has been sub- 
mitted to them on Saturday before? Must the jury and 
sherift’s officers attending them, be kept together twenty, 
fifteen, or any number of hours longer, w here perhaps they 
have neither comfort, nor opportunities for religious exer- 
cises, rather than that the judge shall meet them for a few 
minutes in court, to have their verdict delivered, and to dis- 
charge them? Could this have been held to be just or chris- 
tian-like, when it was lawful to prevent juries from having 
food, fires and other comforts, until their verdict was ren- 
dered ? 

The Sunday laws must have a reasonable interpretation. 
Discussing an act which authorized the service of process, 
in certain cases, on Sunday, in respect to the legality of its 
being issued on that day, THORNTON, J., said: “It would 
seem to me that in those instances where, from the urgent 
necessity of the case, service of process is authorized, its 
issuance is, under the same circumstances, rendered a matter 
of duty ; and being provided for the prevention of fraud 
and iniquity, could not shock the moral and religious sense 
VoL. UM. 
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of the community, as a general disregard of the Sabbath as- 
suredly would.” Thus, he concluded that the duty of ser- 
vice of process on Sunds ay being imposed by the statute on 

a sheriff, the corresponding duty of issuing the process on 
shat day was impliedly imposed on the clerk, in the same 
circumstances. So, we are of opinion that chews a jury, to 
whom a cause has bs en committed on a Saturday or other 
secular week day, are lawfully kept together under charge 
of officers of court, and are ready on Sunday to deliver in 
their verdict, it is lawful for the judge then to meet them 
with the other officers of court to receive it, and thereupon 
to discharge the jury, and to adjourn the court until the next 
day. This i is me making Sunday dies juridicus, within the 
meaning of the common law.* 

We are not without authority to support this conclusion. 
In the memorable trial at the Old Bailey, in London, in the 
time of Charles I], (reported at length in 6 State Trials, 

951), of the celebrated William Penn and one Mead, for a 
tumultuous assembly, the cause was given to the jury on 
Saturday (the 3d of Sept., 1670), who on the same evening 
brought in a verdict with which the presiding magistrates, 
who were prejudiced against the prisoners, were very mucb 
dissatisfied. Whereupon, after much altercation, and with 
a declaration by one of the court to the jury that they should 
be locked up without meat, drink, fire or tobacco, the jury 
were directed again to retire, and “the court then adjourned 
to the next morning, which was Sunday, when the prisoners 
were brought to the bar and the jury sent for.” 

An abridgement of the report of what then followed is 
given by Forsyth in his “History of Trial by Jury ” (p. 400 
et seq.), as follows: Clerk What say you? Is William 
Penn guilty of the matter peter: he stands indicted, in 
manner and form aforesaid, or not guilty?” Foreman— 
“Guilty of speaking in Grace Church street?”  Recorder— 
“What is this to the purpose ? I say I will have a verdict ;” 
and speaking to Bushel (one of the jurors), he said: “You 
are a factious fellow ; I will set a mark upon you; and whilst 
I have anything to do in the city, I will have an eye upon 





*Note.—<A verdict is not equivalent to a judgment, or to the award of 
arbitrators. Speaking of awards, Yates, J., said in Van Cortland v. Un- 
derhill (15 John R. 416): “It ce srtainly would be a dangerous innovation to 
put them on a footing with the verdict of a jury. They are and ought to be 
bf a more binding force be twe en the parties.” And in Strong v. Elliott, su- 
pra, SavaGE, Ch. “J. said: “Arbitrators are not jurors to determine facts. 
but judges to adjudicate as to the law.” [By Ji ndge MANNING. | 
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you.” Mayor (to the jury)-—‘ Have you no more wit than 
to follow such a pitiful fellow? I will cut his nose.” Penn. 

—“Tt is intolerable that the jury should be thus menaced. 
Is this according to the fundamental laws? Are not they 
my proper judges by the Great Charter of England 2? What 
hope is there of ever having justice done when juries are 
threatened and their verdicts rejected? Iam concerned to 
speak, and grieved to see such arbitrary proceedings. 
Unhappy are those juries who are threatened to be fined and 
starved and ruined, if they give not in verdicts contrary to 
their consciences.” 

Much more of a like sort took place ; and twice on that 
same Sunday the court met this jury to receive their ver- 
dict, and refused to receive it, only because dissatisfied with 
it, and then adjourned to the next day, when a verdict of 
“not guilty” was rendered. 

This trial took place at the “Old Bailey,” before the en- 
actment of the Sunday statute of 29 Charles II. And how- 
ever much we may be shocked at some of its incidents, surely 
the practice of this famous criminal court of London, held by 
its highest magistrates, in the capital of the country which 
was the home of the common law, may be regarded as estab- 
lishing that the sitting of a court on Sunday to receive the 
verdict of a jury was not illegal according to that common 
law. 

In New York, it was held, in 1818, that it was not im- 
proper for a court to receive the verdict of a jury on Sun- 
day, but was illegal then to enter judgment on it. Floghtolen 
v. Osborn, 15 Johns Rep. 119; Story v. Elliott, supra. 

In the revision afterwards of the statute law of New York, 
the rule of this decision was expressly incorporated in a 
clause adopted in the words following: ‘No court shall be 
open, or transact any business, on Sunday, unless it be for 
the purpose of receiving a verdict, or discharging a jury; 
and every adjournment of a court on Saturday to another 
day shall always be to some other day than Sunday, except 
such adjournment as may be made after a cause has been 
committed to the jury. But this section shall not prevent 
the exercise of the jurisdiction of any single magistrate, 
when it shall be necessary, in criminal! cases, to preserve the 
peace or to arrest offenders. Pulling v. The People, 8 Barb. 
385. 

This clause seems to us to express, with much precision, 
what was, indeed, the common law on the subject, without 
any statute. 

Section 3553 of the Revised Code makes a defendant, con- 
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victed of libel, punishable by fine not to exceed five hundred 
dollars and imprisonment in the county jail not to exceed 
six months; and according to section 3783 the imprisonment 
must be imposed by the court, unless the discretion is ex- 
pressly conferred on the jury, which is not done in case of 
libel. The court was, therefore, authorized to add the im- 
prisonment it imposed. 

We find no error in the record and the judgment is af- 
firmed. 


Donovan v. Pitcher eé als. 


Real Action in the Nature of Ejectment. 


1. Descent; what law governs as to.—-The law in force at the time of de- 
scent cast governs as to the capacity to take lands. If capacity is then 
wanting, subsequent laws enlarging it will not operate retrospectively, so as 
to divest an estate in lands which on the death of the ancestor vested in the 
State or elsewhere. 

2. Comity between States; when must yield to domestic policy—Comity be- 
tween States and citizens of different States, so far as concerns rights, priv- 
ileges and immunities not guaranteed by the Constitution of the United 
States, must yield to the Jaws and policy of the different States, and cannot 
be extended in violation of the laws and public policy of the State in which 
it is sought to be invoked. 

3. Free negroes, or persons of color, whose ancestors were slaves; rights of 
in the year 1859.—Under the Constitution and laws of the United States and 
of the State of Alabama, as existing in the year 1859, free negroes or per- 
sons of color, whose ancestors were slaves, residing in Ohio, were not citi- 
zens of the United States or of that State; they were then incapable of ac- 
quiring residence or citizenship here, and consequently could not take lands 
here by descent. 


APPEAL from Circuit Court of Mobile. 
Tried before Hon. JonN ELLIOTT. 
The appellees are children of William Pitcher and his 


wife Pherady. William Pitcher was a man of color, who. 


had been a slave, permitted by his master to go at large, re- 
tain and dispose of his earnings, to acquire property, make 
contracts, and in all respects to conduct himself as a free 
man. In 1851, with the knowledge of, and without dissent 
from his master, he left this State and went to Ohio, remain- 
ing there until 1854, when he returned to Alabama, re- 
mained until 1857, and then returned to Ohio, and died 
there in 1859. His wife Pherady was a slave, born in North 
Carolina, but was purchased by her father, a free man of 
color, and brought to Alabama. She was permitted by her 
father to accompany her husband to Ohio, where she has 
since lived. The said William, in 1854, purchased of Wil-. 
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liam F. Cleveland the premises in controversy, received a 
deed conveying them to him, under which he entered into 
possession, made improvements, and remained in the actual 
occupancy of them until he left the State in 1857. After the 
death of said William his said widow sold and conveyed the 
premises to the husband of appellant, Donovan, and subse- 
quently a conveyance of the premises was made directly to 
appellant by said Cleveland. The evidence of the purchase 
from and conveyance by said widow to the husband of ap- 
pellant, was objected to, and the objection sustained. The 
court charged the jury, the appellees could not recover the 
premises if their father, said William, was a slave at his 
death. But if, at his death, he was a freeman, the appellees 
took by descent, notwithstanding they were free persons of 
color, then residing in Ohio. To the last branch or sen- 
tence of this charge the appellant excepted. The court also 
charged the jury, if the father of the appellees went to Ohio 
with the assent of his master, to live as a freeman, he be- 
came a freeman, entitled to buy, own and inherit property. 
To this charge appellant excepted. The court refused, on 
request of appellant, to charge the jury, that if the plaintifis 
were free persons of color at ‘the death of their father, resid- 
ing in Ohio, they could not take lands from him by dese ent, 
and to this refusal appellant excepted. The matter of these 
exceptions is now assigned for error. 


E. S. DarGan, for appellant.—If the heir, at the death 
of the aneestor, be — incapable of inheriting, a subse- 
quent change of the law cannot help him, or enable him to 
inherit. Death strips the ancestor of all title, and some one 
must take immediately. 2 Hill, (N. Y.) 68. A title to 
land is the just right to possess and enjoy it ; as soon there- 
fore, as the law forbids the heir to possess or hold the land, 
the law forbids the descent, for it would be absurd to hold 
that the law, on the death of the ancestor, east the title on 
the heir, and at the same time,forbid his enjoying or possess- 
ing it. At the time of the death of the ancestor, if the ap- 
pellees had come to Alabama to enjoy their property, they 
would have been guilty of a felony if they had remained for 
thirty days after warning to depart. How could the law say, 
“T give you this, but if you take it I will punish you as a 
felon?” This question is discussed, but not decided, in St. 
Cyr v. Tannis (21 Ala. 450), and it is evident from the 
opinion that the court took the view above presented. 


MAYER & TURNER, contra.—When the intestate went to 
Vou. Lin, 
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Ohio to reside, with the consent of his former owner, he be- 
came free. Constitution of Ohio; Griffith v. Fannie, Gil- 
mer, 143; David v. Porter, 4 Har. & MeHen. 415; Com- 
monwealth v. Holloway, 28. & R. 305; Benjamin v. Arm- 
strong, Ih. 392; Griffith v. Fannie, Gilmer, 143; Rachel v. 
Walker, 4 Miss. 350; David v. Dangler, 8 B. Mon. 539; 
Lausford v. Coquellon, 14 Martin, 401. In St. Cyr v. Tan- 
nis, 21 Ala. 449, this court held that the right of a freeman 
to hold property in this State was a common law right, en- 
joyed by free colored as well as by free white persons. The 
reasons for the act of 1832 were doubtless that it was not 
deemed desirable to have free negroes come in contact 
with slaves. The whole object of the act was accomplished, 
when the free colored persons were banished from the State. 
It was a cruel and severe act, and its scope should not be 
extended by construction. The law did not cut off his com- 
mon law right to hold property. In Lieper v. Hoffnan, 26 
Miss. 615, under a similar statute, it was held, under facts 
very like those shown in this case, that a free negro could 
take and hold land. See also 2 Peters, 664. Pitcher was an 
inhabitant of Ohio, and he and his children derive their 
rights of person and property from the State of their resi- 
dence. The rights secured to William Pitcher and his chil- 
dren in the State of Ohio would be respected in the other 
States where it might be necessary to assert them, and they 
would be enforced for reasons of comity and by the princi- 
ples of private international law, unless they were incompat- 
ible with the law and policy of the State where they might 
be sought to be enforced. Shaw v. Brown, 35 Miss. 315; 2 
Kent’s Com. 453-457; Story’s Conf. of Laws, § 29, et seq. 

The reasons preventing an alien from inheriting lands 
are obsolete, and no longer have force in this country. 27 
Barbour, 157; Kent’s Commentaries, vol. 3, 513. 


JUDGE, J.—The first affirmative charge given by the 
court, and the charge requested and refused, involve the 
same legal question, decisive of the cause, as it is presented 
by the facts incorporated in the bill of exceptions. 

The inheritance of lands is not, except from necessity, by 
the ancient common law permitted to rest in abeyance. Such 
an estate was odious, because, during its continuance, “there 
was not seisin of the land, nor any tenant to the praecipe, 
nor any one of the ability to protect the inheritance from 
wrong, or to answer for its burdens and services. On this 
reasoning a particular estate for years was not allowed to 
support a contingent remainder in fee. The title, if attacked, 
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could nov be completely defended, because there was no one 
in being whom the tenant could pray in aid to support h's 
right ; and, upon a writ of right patent, the lessee for life 
could not join the mise upon the mere right. The particular 
tenant could not be punishable for waste, for the writ of 
waste could only be brought by him who was entitled to the 
inheritance.” 4 Kent, 280. ‘One of the reasons supporting 
the rule in Shelley’s case was the prevention of an abeyance 
of the inheritance. <A result of this doctrine was, that when 
lands were claimed by descent, the capacity to take must 
have existed in the heir at the instant of the death of the 
ancestor. ‘ We have no doubt,” say the supreme court of 
the United States, “that the correct doctrine of the Eng- 
lish law is that the right to inherit depends upon the exist- 
ing state of allegiance at the time of the descent cast.” Daw- 

son Vv. Godfrey, “4 Cranch, 322. In the case of People v. 
Conklin, 2 Hill (N. Y.), 67, the same rule is affirmed, and 
subsequent naturalization declared not to operate retrospect- 
ively so as to confer capacity and prevent an escheat. Such 
would have been the operation of naturalization, if the title 
had been acquired by purchase, and not by descent. Harley 
v. The State, 40 Ala. 689. The distinction rested on the com- 
mon law rule, that an alien could by purchase take an estate 
in lands, which was defeasible only by proper proceedinys 
for an escheat at the instance of the king, or here at the in- 
stance of the State. Taking such an estate, defeasible only 
at the will of the sovereign, good as to all the world beside, 

the freehold was not in ‘abey ‘rance—it resided in him, until 
office found, and then rested in the sovereign. Harley v. 
The State, supra; Jenkins v. Noel, 3 Stew. 60; Smith v. 
Zaner, 4 Ala. 99. Having no inheritable blood, incapable 
of taking or of transmitting by descent, as the freehold can- 
not be kept in abeyance, without any inquest of office, it 
escheated and vested in the sovereign on the death of the 
alien, or when the ancestor died not leaving an heir capable 
of taking by descent. The law, which nihil facit frustra, 

will give no estate which it does not enable the donee to 
keep. 2 Kent, 15; 1Scrib. Dow. 177; Bartlett v. Waring, 
9 Port. 266; Smith v. Zaner, supra. 

The capacity of the appellees to take the premises in con- 
troversy by descent must be determined by the law as it ex- 
isted in 1859. If they had not capacity then, however it may 
have been enlarged by subsequent laws, such laws cannot 
operate restrospectively to divest an estate in lands which 
then vested in the State. Or, if it did not vest in the State, 
was in abeyance from the death of the ancestor, without a 
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tenant, and without se isin, until the capacity of the appel- 
lees was enlarged. At the death of the ancestor they were 
not citizens of “the United States, nor were they, so far as 
any relation they could have with other States, or with the 
citizens of other States, citizens of Ohio. They were 
merely residents of that State, entitled to whatever of right 
or privilege the law of the State granted them. Such rights 
or privileges could at any moment have been withdrawn by 
Ohio, and without any positive violation of law, or any of- 
fense by the appellees, their continuous residence could have 
been forbidden. Their condition was peculiar and anoma- 
lous. It resulted from the mode in which their ancestors 
were originally introduced into this country, and the condi- 
tion of inferiority and subordination to the dominant race 
to which the law consigned them. They were not aliens, 
but natives, born within the dominion of the government. 
They were inhabitants and subjects of the State, bound to 
obey its laws, subject to its burdens, and entitled to protec- 
tion in person, in life and liberty and property, so long as 
their residence was permitted. The status they bore was en- 
tirely derived from the permission or grace of the State of 
residence. It was a species of denization dependent on the 
donation of the State. Scott v. Sanford, 19 How. 393. The 
extent to which rights and privileges accorded to the free 
negro Po the State of his residence would be recognized in 
other States, was dependent on the comity of such States. 
One State could and did reeognize them to a greater extent 
than another. All comity between States and citizens of 
different States, so far as rights, privileges and immunities 
are not guaranteed by the Constitution of the United States, 
rests on the principle that it cannot be extended, in viola- 
tion of the Jaws and policy of the State. The extension of 
comity in violation of the law and policy of the State would 
have been an abdication of the law and sovereignty of the 
State, and a recognition of the superiority, not the equality, 
of the foreign State. Every State judged for itself, of the 
nature, extent, and utility of the recognition of foreig n laws, 
respecting the state and condition of persons, and was not 
bound to recognize them when prejudicial to their own in- 
terests. Story Conf. Laws, § 36. The right of aliens to 
reside here, to acquire personal property, the succession of 
aliens to such property, has long been recognized. Yet un- 
til recently, in this State, there was no relaxation of the rigid 
rule of common law, that they could not take, hold and 
transmit real estate. The distinction between the two kinds 
of property, though it may be said to have had its origin in 
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reasons not now of the practical importance and value for- 
merly attached to them, was observed and enforeed. It may 
well be conceded that in 1859, at the death of their ancestor, 
the appellees being residents of Ohio, entitled to rights and 
privileges under its laws, would, because of the comity ex- 
tended by the States one to another, independent of consti- 
tutional guaranty, have been entitled to all the rights and 
privileges here of an alien, except that of residence, or to 
all the rights and privileges they enjoyed in Ohio, except so 
far as they were abridged by positive law, or a well defined 
public policy, without affecting the question presented. The 
law of this State then positively prohibited them from ae- 
quiring a residence here. If they came and did not depart 
in thirty days after warning, they became felons, subject to 
imprisonment in the penitentiary. Code of 1852, § S$ 1033- 
1044. The question then resolves itself into the ole t in- 
quiry, can the residents of another State, incapable of resi- 
dence here, without felony, take lands by descent—can they 
become freeholders of the State? The policy or spirit of 
the law then existing is not matter for our consideration or 
defense. It remained on the statute book for more than 
thirty years, was born of a necessity generated by the con- 
tinued unconstitutional assault from abroad on the domestic 
institutions of the State, and contributed to preserve its 
peace and order. It was never doubted that its enactment 
lay within legislative competency, and it became obsolete 
only with the destruction of the institution it was intended 
to preserve. If any now denounce it as harsh, or cruel, or 
unjust, the denunciation should fall on those who created the 
necessity for, and not those whom self preservation compelled 
to its enactment. W e cannot hold that one who is incapa- 
ble of residence, or of acquiring citizenship here, can take 
lands by descent. One of the reasons, and perhaps that of 
greatest force now, which prevented an alien from taking 
lands at common law, was “because an interest in the soil 
requireth a permanent allegiance, which would probably be 
inconsistent with that he oweth to his own natural liege or 
lord.” 1 Bac. Ab. 201. The reason why lands descending 
to an alien could not be taken by him, was that “the king 
could not oblige his person and services.” Jb. 203. * The 

man who cannot become subject to the laws of the State, 
amenable to the jurisdiction of its courts, cannot be obliged 
to the services of residence or citizenship—cannot be a free- 
holder. The freeholder was the liber homo of the common law, 
to whom the guaranties of magna charter extended, and if 
the lord gave an estate to a man and his heirs, he made the 
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tenant a freeman, if he had not been so before. 1 Wash. on 
Real Prop. 29, 45. ‘To constitute a perfect title there must 
be the union of actual possession, the right of possession, 
and the right of property. These several constituent parts 
of title may be divided and distributed among several per- 
sons, so that one of them may have the possession, another 
the right of possession, and the third the right of property. 
Unless they all be united in one and the same party there 
cannot be that consolidated right (that jus duplicutum, or the 
droit droit, or the jus proprietatis et possessionis), which, ac- 
cording to the ancient English law, formed a complete title.” 
4 Kent, 411. “A title is thus defined by Lord Coke: Titu- 
lus est just causa possidendi id quod nostrum est; or, it is 
the means whereby the owner of lands hath the just posses- 
sion of his property.” 2 Black. 195. An estate of freehold 
is defined to be “the possession of the soil by a freeman.” 
2 Black. 103. Thus, we see the right of possession is an 
essential element of a freehold estate. An incapacity to take 
and hold such possession is of necessity inconsistent with 
its existence. If this estate had devolved on the appellees, 
they could never have entered in possession, nor could they 
have conveyed to another the right of entry, because it was 
not in them to convey. We concur in the argument of the 
learned counsel for the appellant, that the law does nothing 
vain or useless, and that it would have been an absurdity to 
cast on the appellees the descent of the premises, and yet 
have said to them, if you come to hold and enjoy, it is at 
the peril of becoming felons and punishable as such. 

The question now presented was not decided in Tannis v. 
St. Cyr, 21 Ala. 449. The court expressly say, “It will be 
observed that we do not decide the question as to the right 
of a free person of color to inherit lands in this State, where 
the descent was cast since the passage of the act of 1832, and 
the heir was nota resident of this State on the Ist day of 
February of that year.” The argument of the court sus- 
tains our conclusion. It rests on the ground that prior to 
the act of 1832 the residence of free persons of color was 
not inhibited. The act of 1832, incorporated into the Code 
of 1852, did inhibit such residence and incapacitated them 
from the performance of the duties on which the common 
law founded the right of inheritance. 

The court erred in the charge given and in the refusal to 
charge as requested, and the judgment must be reversed and 
the cause remanded. 
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Steele v. Moody. 


Real Action in the Nature of Ejectment. 


1. Exemption law in force in 1864; construed.—The laws in force in this 
State in 1864, exempting property from levy and sale, did not propio vigore 
set apart or exempt any specific property except burying grounds. 

2. Same.—These laws conferred upon heads of families resident in this 
State a mere privilege, which could not ripen into a right until asserted and 
exercised in the manner provided by law; and the right to a homestead 
when claimed, being dependent on proceedings to ascertain its location, 
quantity and value, such claim was a condition precedent to its allowance, 
and if not made before a sale the exemption was lost. 

3. Same: proceedings to obtain exemption in bankrupt court.—Under the 
bankrupt Jaw and rules and general orders of force in May, 1868, a debtor 
adjudged a bankrupt on his own petition was required to claim the exemp- 
tions given by its 14th section (which included the exemptions allowed by 
the State law in 1864) at the time of filing the petition, and the mode of 
claiming and obtaining the exemption was specificaliy pointed out, and un- 
less this was done before a sale by the assignee, the debtor waived his privi- 
lege of claiming the exemptions. 

4. State court; jurisdiction as to exemptions in favor of bankrupts.—Upon 
the filing of the petition in bankruptcy, the court of bankruptcy obtains full 
and exclusive jurisdiction over the bankrupt, his estate and the exemptions 
he is entitled to claim out of it; and where the assignee sells property to 
which the bankrupt had title at the adjudication of bankruptcy, no State 
court can entertain any inquiry as to whether such proprerty was exempt to 
the bankrupt. 

5. Homestead, claim of ; what cannot be asserted in State court.—A mere 
claim of exemption made by the bankrupt to his assignee, but not incorpo- 
rated in the schedules to his petition and not allowed by the assignee or cer- 
tified by the judge or register, cannot be asserted in a State court against a 
purchaser from the assignee. 

6. Same.—Where the bankrupt inadvertently omitted to claim the ex- 
emption in his schedule, or misdescribed his homestead, the court of bank- 
ruptcy may cure the omission by allowing an amendment, but no other court 
can exercise this power, or receive parol proof to cure the mistake. 

7. Limitation in bankrupt law; to what does not apply.—The limitation 
of suits by and against an assignee to two years, preseribed by the bankrupt 
law, has no application to an ejectment suit in a State court by a purchaser 
to recover from the bankrupt lands which his assignee had sold. 


APPEAL from Circuit Court of St. Clair. 

Tried before Hon. W. L. WHITLOCK. 

This was a real action in the nature of ejectment, brought 
by the appellant, Sylvester Steele, against the appellee, B. 
C. Moody, on the 22d day of June, 1872, to recover the east 
half of the northwest quarter, and the northeast quarter, and 
east half of southeast quarter—all in section one, township 
seventeen of range one, east, lying in St. Clair county. 

Moody disclaimed possession of any of the land at the 
time of suit brought, except as to the east half of the north- 
west quarter of section one, township seventeen, range one, 
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east, “which he claimed as a homestead under the bankrupt 
act of Congress of March 2d, 1867, and the laws of Ala- 
bama.” He also averred by plea that at and before the com- 
mencement of the suit the remainder of the lands were in 
ossession of one Wiley Moody, who held them adversely to 
all the world, &e. 

All the lands sued for formerly belonged to the appellee, 
but prior to filing his petition in bankruptcy he had sold and 
conveyed a portion of them to his son Wiley Moody to ob- 
tain money to pay the costs and expenses of the court of 
bankruptcy. 

The material facts of the case are as follows: Appellee 
was adjudicated a bankrupt on his own petition on the 2d 
day of May, 1868, and on the 20th day of June following, 
an assignment of all his property was made by the register to 
Forman, as assignee. On the 30th day of December, 1871, 
the assignee, under an order of the court of bankruptcy, 
made October 2d, 1871, sold the premises sued for and made 
a deed thereof to appellant, who was the highest bidder. 
Appellee had been in possession of the lands claimed as a 
homestead for many years, and the location of said lands, as 
well as Wiley Moody’s claim to the portion sold him, was 
known to the assignee, Forman, for more than two years 
after the adjudication of bankruptcy against the appellee, 
and the testimony of all the witnesses went to show that the 
lands on which he resided at the filing of his petition were 
the east half of the northwest quarter of section one, town- , 
ship seventeen, range one, east. The testimony as to the 
value of the homestead tract, at the time of the filing of the 
petition was conflicting, some witnesses estimating its 
value at $1,500 and others at $1,000. 

The lands claimed as a homestead were not specified in the 
schedules filed by the bankrupt, nor were they ever set apart 
or allowed by the assignee or certified by the register or 
judge, but remained in the possession of the bankrupt with- 
out any demand to surrender them. 

Some time in the summer of 1868 the bankrupt was in- 
formed by the assignee that he (the assignee) “could not 
make the assignment of a homestead to him, because the 
numbers of the land were wrong in his schedules in bank- 
ruptey,” and appellee told him that “he knew nothing about 
land numbers and subdivisions, &c., and could not tell 
whether the numbers were right or wrong in the schedules, 
but that he claimed the eighty acre tract on which he lived 
as a homestead.” The appellee, who was an illiterate man, 
testified that when he filed his schedule in bankruptcy he 
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intended to claim the land which he occupied, by its 
proper numbers, as a homestead, but that he knew nothing 
about the numbers and fractional divisions of land, and that 
at the time of filing his petition, as well as since, he was the 
head of a family, residing in St. Clair county, in this State. 
At the time of the trial he had obtained a discharge in bank- 
ruptcy. 

The court gave the following, among other charges, to the 
jury: 

“3d. If the jury believe from the evidence that the de- 
fendant claimed the east half of the northwest quarter of sec- 
tion one, township seventeen, range one, east, as a home- 
stead, and that he was residing on it at the time of filing his 
petition in bankruptcy, then the title to it never passed to 
= assignee unless defendant voluntarily surrendered it to 

im. 

“4th. If the jury believe from the evidence that the de- 
fendant was residing on said half quarter section of land at 
the time of filing his petition in bankruptcy, and that he 
claimed the same as exempt to him as a homestead under 
the bankrupt act of 1867, or intended to claim the same as 
such, and failed to do so by a mis-description of land num- 
bers, and that such fact was known to the assignee, Forman, 
and that he knew the lands on which Moody resided, and 
knew that he claimed said eighty acres as a homestead, then 
the plaintiff cannot recover in this suit as to half quarter 
section of lands.” 

“Sth. If the jury believe from the evidence that at the 
time defendant went into bankruptcy he claimed the east 
half of northwest quarter of section one, township seven- 
teen, range one, east, in St. Clair county, as a homestead, 
under the bankrupt act of 1867, or that he intended to claim 
the same as such and failed to do so by reason of a mis- 
description of the lands or numbers thereof, and that such 
mistake was known to the assignee, who also knew the lands 
on which defendant resided, and that the lands were so 
claimed or intended to be claimed by him as a homestead at 
the time defendant went into bankruptcy, and if they believe 
defendant held the same as his homestead for more than two 
years after such knowledge was acquired by the assignee and 
before the sale to plaintiff, then the plaintiff is bound by the 
limitation of two years in said bankrupt act of March, 1867, 
regardless of the value of said lands. 

“6th. If the jury believe from the evidence that the de- 
fendant was residing upon said half quarter section at the 
time of filing his petition in bankruptcy, and that he claimed 
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the same as exempt as a homestead, under the provisions of 
the bankrupt law of 1867, then so far as to said half quarter 
section, they must find for the defendant, although they may 
believe the same was worth, at the time of the filing of the 

etition in bankruptcy and at all times since, more than five 
hundred dollars in gold, and whether the same or any part 
thereof had ever been set off to him as exempt by his as- 
signee or by the authority of the United States bankrupt 
court. 
“7th. Before the plaintiff can recover the other lands 
mentioned in the complaint, he must prove that he had the 
legal title paramount to the defendant’s title to the lands 
and right to possession, and that defendant was in possession 
of the same at the commencement of the suit. 

“8th. If the jury believe from the evidence that Wiley 
Moody was living upon said northeast quarter of section one, 
claiming all of said quarter section as his own, and that this 
claim was open and notorious for more than two years after 
such claim was made known to the assignee, Forman, and 
before the sale by said assignee to plaintiff, then the plaintiff 
cannot recover said quarter section or any part thereof in 
this action, although they may believe that such claim and 
possession were acquired from his father for the purpose of 
defrauding the creditors of his father.”’ 

The plaintiff excepted to the giving of each of these 
charges, and they are now assigned as error. 


Hewitt & WALKER, for appellant.—The bankrupt had 
only the exemptions given by our laws in 1864. Under 
these laws his homestead must have been claimed, and, if 
need be, set apart to the head of the family before sale; else 
it was lost. Our exemption law did not absolutely set apart 
the homestead, but conferred a right to have a homestead if 
claimed in time. 30 Ala. 225; 10 Ala. 270; Bell v. Davis, 
42 Ala. 401. The statute of limitations of two years had 
nothing to do with the case. 17 How. 315. Several of the 
charges given assume the fact that appellee was the head of 
a family. The sale to Wiley Moody was intended to defraud 
the assignee, and the title passed to Forman, notwithstand- 
ing Moody’s conveyance from appellee. 5 Mason, 143; 4 
Black. 85; 29 Ala. 112. 


JOHN W. INzER aND LERoy F. Box, contra.—Under the 
bankrupt law there are two classes of exempt property: Ist, 
that which may be set aside at the discretion of the assignee ; 
2d, that which is absolutely and unconditionally exempt by 
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the act itself—the bankrupt’s title to which is not impaired, 
changed or affected in any way by any act or omission of the 
assignee, or by any proceedings in the bankrupt court. See 
section 14 of the act. By the terms of that act, the State 
exemption laws are made part of the bankrupt law, and 
there is no discretion in the assignee not to allot the home- 
stead. The failure of the assignee to act can not affect a 
right derived, not from the act of the assignee, but from the 
law itself. In re Jones, 4 C. S. N. 66. The title to the 
homestead not passing, the assignee had no claim to it; if 
he did, however, the appellee held adversely to him for more 
than two years, and this barred his right, or any one claim- 
ing under him, to sue in relation to property of the bank- 
rupt. Ifthe charges complained of were merely misleading, 
appellant should have asked explanatory charges. 


BRICKELL, C. J.—The 14th section of the bankrupt 
law, as originally enacted, and as of force, not only when the 
defendant was on his own petition adjudicated, but when he 
obtained his discharge as a bankrupt, excepted from the 
operation of the assignment of his estate such property, 
other than that specially designated, as was “exempted from 
levy and sale upon execution or other process or order of 
any court, by the laws of the State in which the bankrupt 
has his domicile at the time of the commencement of the 
proceedings in bankruptcy,” to an amount not exceeding that 
allowed by the laws of the State in force in 1864. The law 
of this State of force in 1864, exempted from levy and sale 
by any legal process, “such real property as may be selected 
by the head of the family, to include the homestead, not to 
exceed three hundred and twenty acres, and in value not to 
exceed five hundred dollars; all burying grounds and lots 
set apart for the interment of deceased persons, and the im- 
provements and appurtenances to the same appertaining, are 
reserved for the use of the families to whom they respectively 
belong.” R. C. § 2880. The value of the real property 
was to be ascertained by three disinterested freeholders, 
summoned by the sheriff, who made the valuation, and if 
necessary set off the lands by metes and bounds. R. C. 
2881. The exemption was not conferred on every person 
resident within the jurisdiction of the State, debtor though 
he was, and reduced to insolvency. It was only when con- 
nected with others, who were legally dependent on him, and 
to whose maintenance the law compelled him, that he was 
entitled to claim the exemption. He must have been the 
head of a family residing with him, within the State, or the 
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legal relation of dependence contemplated by the statute did 
not exist, and there was no right to an exemption of either 
ersonal or real property. Allen v. Manasse, 4 Ala. 554; 
Abercrombie v. Alderson, 9 Ala. 981; Boykin v. Edwards, 
91 Ala. 261; Keiffer v. Barney, 31 Ala. 192. 

The statute conferred on the debtor standing as the head 
of a family, sustaining to others a legal relation rendering 
them legally dependent on him, and to whose maintenance 
he was legally compellable, a privilege, not ripening into a 
right until it was asserted and exercised. And it must have 
been asserted and exercised before a sale of the property or 
it was lost. Gresham v Walker, 10 Ala. 370; Simpson v. 
Simpson, 30 Ala. 225: Bell v. Davis, 42 Ala. 460. The 
statute did not execute itself—it did not positively inhibit 
the levy and sale of property specifically designated, and 
distinguishable from all other property the debtor owned or 
possessed. It did not of itself set apart any property real 
or personal (except burying grounds), and free it from levy 
and sale for the payment of debts. Its language was: “the 
following property may be permanently retained for the use 
of every family in the State, exempt from levy and sale by 
any legal process,” followed by an enumeration of different 
kinds of personal property, from which the debtor could 
make a selection, either in quantity or value, and then such 
real property as may be selected by the head of the family 
to include the homestead,” &e. It was not an absolute ex- 
emption, but the privilege of the debtor to select and retain. 
A privilege it was optional with him whether he would ex- 
ercise or not. If he permitted the levy on such property, 
and accepted its custody as the bailee of the sheriff, the levy 
was good, and the sheriff as much bound by it as he would 
have been by the levy on property to which no such claim 
could have been made. Gresham v. Walker, supra. If the 
levy and sale was of real estate, the failure to claim the ex- 
emption before a sale, even though it was made without a 
notice to, and without the knowledge of the debtor, was a 
loss of the privilege. Bell v. Davis, supra. As to real 
property, it is clear to perfect the exemption, to make it avail- 
able, the debtor must have been active. He must have 
selected it, and its value must have been ascertained if, after 
the selection, there was any dispute about it by three disin- 
terested freeholders summoned by the sheriff. There could 
be no dispute as to value until he made the selection. Selec- 
tion itself implies choice, preference, made known to others. 
The last clause of the statute executes itself. No act of the 
debtor orjof any one else was necessary to its full operation. It 
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exempted absolutely and unconditionally without claim from 
any one, “all burying grounds and lots for the interment of 
deceased persons.” These were reserved from levy and sale, 
though no claim was asserted to them, and devoted to the 
use of the families to whom they respectively belonged, 
without regard to their value. Not so with other real 
property; it must have been selected by the head of the 
family. When selected, if a doubt or dispute arose, it must 
have been valued. When valued, if necessary to its identi- 
fication and distinction from other lands, it must have heen 
set by metes and bounds. All this must have preceded the 
sale under legal process. Until it was done the privilege of 
the debtor did not ripen into a right. Such were the statutes 
of force in 1864, to the benefits of which the defendant was 
entitled on the adjudication in bankruptcy. 

An adjudication of bankruptcy is in the nature of a staute 
execution for all creditors. The assignee, as the representa- 
tive of creditors, stands in the relation of a judgment credi- 
tor, capable of enforcing every right such creditor could 
enforce. Bump on Bankruptey, (9th Ed. 489-90). The 
10th section of the bankrupt law required the justices of the 
supreme court of the United States to frame general orders 
for regulating the practice and procedure of the district 
courts in bankruptcy and generally for carrying the provis- 
ions of the law into effect. These orders they were required 
to report to Congress. In obedience to this requisition gen- 
eral orders were framed and forms prescribed for the various 
proceedings in bankruptcy. The form of a petition by a 
debtor desiring to obtain the benefit of the law, and of the 
several schedules which must be exhibited with it, disclosing 
the nature, character and consideration of his indebtedness, 
and a description of all his estate, real or personal, its true 
condition, and the parts of it subject to or exempt from the 
payment of debts, were prescribed. The 32d general order, 
as originally framed, and which was of force when the de- 
fendant was adjudicated a bankrupt, required an observance 
of the several forms specified in the schedules. A schedule 
required to be annexed to a debtors’s voluntary petition was 
entitled: “Schedule B—5. A particular statement of the 
property claimed as exempted from the operation of said act, 
by the provisions of the 14th section thereof, giving each 
item of property and its valuation ; and if any portion of it 
is real estate, its location, description, and present use. [The 
property claimed to be exempt under the laws of any State 
is to be described separately from the rest, and reference 
given to the statute of said State creating the exemption.]” 
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The 19th general order required the assignee within twenty 
days after receiving the assignment to make report to the 
court of the articles set off to the baakrupt as exempt un- 
der the 14th section, with the estimated value of each article. 
The 57th form was a “certificate of exempted pronerty,” to 
be signed by the judge of the district court, or register in 
bankruptey, setting out the property designated and set 
apart to the bankrupt as exempt, its particular description 
and value. The ;manifest purpose of these orders is, that if 
a voluntary bankrupt claims the exemptions of property. to 
which the 14th section of the law entitles him, he shall as- 
sert the claim on the filing of his petition. His creditors 
have the right to be informed what property is so claimed— 
they have a right to know its kind, and in some instances its 
value. The right to the exemption they can controvert, and 
to their right of controversy, it is material they shall be 
fully informed of the precise property claimed. The whole 
matter of exemption thus becomes a matter lying within the 
exclusive jurisdiction of the court of bankruptcy. There 
the right must be asserted, and there it must be resisted and 
controverted. The court of bankruptcy by the filing of the 
voluntary petition, in itself an act of bankruptcy, acquires 
full and exclusive jurisdiction of the bankrupt and his estate. 
It may be, other tribunals have previously acquired juris- 
diction of the bankrupt or of his estate, which the bank- 
ruptey will not displace. But in the absence of any such 
prior acquisition of jurisdiction, the jurisdiction of the court 
of bankruptcy is full and complete, and exclusive. The 
title of the bankrupt to the property exempt it was intended 
should be shown by the report of the assignee setting it 
apart, and the certificate of its exemption, signed by the 
judge or register. This is full evidence of his right, derived 
from the court having jurisdiction of his person and estate. 
No other court can suffer it assailed, or deny to it validity and 
operation. When his assignee sells to a third person prop- 
erty in which the bankrupt had title at the time of adjudi- 
cation of bankruptcy, no other court, without encroaching 
on the jurisdiction of the court of bankruptcy, can inquire 
whether such property was exempt from the assignment in 
bankruptcy. If it should enter on the inquiry, conflicts of 
jurisdiction and of judgment would inevitably arise, from 
which only strife and confusion would follow. The home- 
stead statute of Georgia seems to allow the wife and children 
of a debtor to claim a homestead from his lands. The hus- 
band having been adjudged a bankrupt, it has been decided 
there the wife and children could not in the State courts 
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make the claim against the assignee in bankruptcy, or those 
claiming under him—that the State courts had no jurisdic- 
tion, and the application should be made to the court of 
bankruptey. Lumpkin v. Eason, 44 Ga. 339; Woolfolk v. 
Murray, Ib. 133. 

Under our statutes in force in 1864, as we have seen, the 
exemption of real estate allowed a debtor must have been 
claimed before a sale of the lands under legal process. The 
adjudication in bankruptcy operating a statute execution, 
an exemption of the lands must have been claimed before a 
sale by the assignee. A failure to claim, in either case, is 
the mere election of the debtor to waive a privilege he could 
have exercised. Not making the claim to the exemption in 
the mode prescribed by the practice and orders in bank- 
ruptcy, before a sale by the assignee, he must be deemed to 
have waived it when a controversy arises between him and 
a purchaser from the assignee in a State court. No other 
principle will preserve the harmony and dignity of judicial 
proceedings, avoid a conflict of jurisdictions, and serve the 
ends of justice. Suppose the defendant was entitled to an 
exemption of the land he now claims, and its sale by the 
assignee was irregular, and his claim was now allowed, a 
court of the State would be impotent to do justice to the 
purchaser by compelling a return to ,;him of the purchase 
money. If he applied to the court of bankruptcy for a re- 
funding of the purchase money, he might be met with the 
answer, that the defendant had waived the exemption, and 
he was entitled to the land, for which he had paid. The 
one court adjudges he shall not have the land, and the other 
determines to keep the money he paid as its consideration. 
No such unseemly adjudications are in accordance with the 
law. 

The third, fourth, fifth and sixth charges given by the cir- 
cuit court are erroneous. There is in each charge an omis- 
sion to refer to the jury the ascertainment of a fact material 
to the exemption, without which, claim could not be made 
to it. That fact is, whether the defendant was the head 
of a family residing within this State. The charges impli- 
edly assume this fact. We would hesitate to reverse because 
of the generality of the charges in this respect, or because 
they may seem to invade the province of the jury. The 
probability is, the trial was so conducted as to impress the 
court and the jury with the belief that though this was a 
fact dependent on oral evidence, for the determination of the 
jury, it was not controverted, but rather conceded. The 
plaintiff could and would have so easily relieved himself 
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from injury in this respect by merely requesting a charge 
directing the attention of the jury to the fact, if it was dis- 
puted, that we repeat we would hesitate to reverse because 
the charges seem to assume the fact. These charges all pro- 
ceed on the hypothesis, that a mere claim of the exemption 
of a homestead, made by the bankrupt to the assignee, though 
not incorporated in the schedules to his petition, and not al- 
lowed by the assignee, nor certified by the judge or register, 
can be asserted in a State court against the purchaser from 
the assignee. This hypothesis is erroneous. If the claim 
was not asserted by its interposition in the schedules to the 
petition, it was waived, and cannot be preferred against the 
purchaser from the assignee. Perhaps, if the exemption of 
a homestead was absolute and unconditional, not dependent 
on any act to be done by the debtor, as is the exemption of 
burying grounds, nor at all dependent on quantity or value, 
a different rule would obtain. But dependent as it is on the 
assertion of a claim by the debtor, and proceedings being 
necessary to its ascertainment, as to location, quantity and 
value, when claimed, the claim is a condition precedent 
to its allowance. Smyth on Homesteads, § 56. 

Two of the charges lay stress upon the fact, of which there 
was some evidence, that the defendant, in the schedules filed 
with his petition, intended and attempted to claim the lands 
as exempt, but from inadvertence misdescribed them. If 
such mistake was committed, the power of the court of 
bankruptcy to permit its correction by an amendment of the 
schedules was ample. This power no other court can exer- 
cise, nor can it receive mere parol] evidence to cure the 
mistake. 

The limitation of suits by and against an assignee to two 
years, prescribed by the bankrupt law, if it was available to 
the bankrupt, should have been asserted in the court of 
bankruptcy, on an application to vacate the sale made by 
the assignee. In defense of this suit it was not available. 

The seventh and eighth charges are not strictly correct, 
but perhaps the error in them was not prejudicial to the ap- 
pellant. It seems to have been uncontroverted, that prior 
to and at the commencement of the suit, the lands referred 
t) in the charges were not in the possession of the defend- 
ant but were in possession of one Wiley Moody, who 
claimed title tothem. This being true, the action for their 
recovery should have been against him, and could not be 
supported against the defendant. Gayle v. Smith, June term, 
1874. The pleas filed by the defendant put in issue the 
fact of possession at the commencement of suit. 





equities are equal, the party having the legal advantage must prevail, and 


no higher. 


had notice of Mrs. Dixon’s claim to the land. He found 
her and her husband jointly im possession, and where such is 
the case the law refers the possession to the title. McCoy 


wife, as to property, are two persons. Walthall v. Goree, 
36 Ala. 728. Brown was, therefore, bound to know she was 
in possession of the property. Newsome v. Collins, 43 Ala. 
656. Mrs. Dixon cannot be estopped by the deed to Brown. 
The deed was absolutely void. It was her separate statu- 
tory estate, and two witnesses to the deed of her husband 
and herself were essential to its validity. Robinson v. Rob- 
inson, 44 Ala. 227. The statute is restrictive, and must be 
strictly complied with, or the conveyance will be void. 
Smith v. Oliver, 31 Ala. 39; Greenwood v. Coleman, 34 Ala. 
150. 
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For the errors we have noticed the judgment must be re- 
versed and cause remanded. 


Dixon v. Brown 


Bill in Equity to restrain Action at Law for Unlawful 
Detainer, &e. 


1. Bona fide purchaser; who regarded as.—If a husband buys land, and 
afterwards pays for it with moneys of the wife’s statutory separate estate, 
taking bond for title to himself alone, a purchaser who takes a conveyance 
of the legal title from the hush and and wife without knowledge of her claim, 
and enters into possession under it, they becoming his tenants, must be re- 
garded as a bona fide purchaser as against the wife.where she seeks to —_ 
her equity against him in a court of chancery, although, by reason of the 
vendor's failure to convey to the husband, he had only a perfect equity to 
the land. 

2. Legal advantage; when need not be —— on legal title—Where the 


it is not necessary, in such a case as this, that the ] legal advantage should be 
founded upon a complete legal title, for the defendant kaving in conscience 
a right equal to that asserted against him, a court of equity will not disturb 
him, and take aw ay his legal adv antage in favor of one whose equities are 


APPEAL from Chancery Court of Lee. 
Heard before Hon. B. B. McCraw. 
The opinion states the facts. 


Watts & Watts and G. W. GuNN, for appellant.—Brown 








. Odom, 20 Ala. 502. Under our law the husband and 








W. H. BARNES, contra.—Brown is a bona fide purchaser, 
without notice, and as such a court of equity will not dis- 
turb him. There was nothing in the bond for title to Dix- 
on which could lead him.to suppose that the property was 
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the statutory separate estate of the wife, and he cannot be 
held to have notice of such latent equities. Oliver v. Pictt, 
2 How. 333; Barnes v. Taylor, 23 Ala. 255; Dudley v. Wit- 
ter, 46 Ala. 620. She is estopped by her deed to Brown from 
asserting any claim to the property as against him. 


MANNING, J.—According to the bill in this cause, Geo. 
W. Dixon, in 1858, purchased of one Edmundson (now 
in Texas) a lot and house in Auburn, Ala., and received 
from Edmundson his bond for title, made to Dixon as the 
obligee, and stipulating to convey the property to him. The 
purchase money was all paid in the course of the next year, 
with money of the statutory separate estate of complainant, 
wife of Dixon; and they and their family were in the occu- 
pation of the premises. Only the naked legal title remained 
in Edmundson, without any interest whatever; and that ti- 
tle he was bound to convey to Dixon, the. husband, accord- 
ing to the contract between them. 

In 1864, Dixon, the husband, sold the property to Brown, 
the defendant; and upon payment of the price according to 
the contract, in the notes then used and known as “ Confed- 
erate currency,” Dixon and wife, by their deed, conveyed 
the property to Brown, or executed their deed of it to him. 
From this time, by contracts between Brown and Dixon, the 
latter occupied the premises as tenant of Brown and paying 
him rent for them, and continued to do so under leases from 
time to time made by Brown, until a short time before the 
commencement of the suit; at which time Brown was pros- 
ecuting an action of unlawful detainer, which he had brought 
against Dixon for the house and lot. 

The bill was filed for an injunction against this action, 
and to set up in Mrs. Dixon an equitable title to the prop- 
erty, as her statutory separate estate. And she says that ac- 
cording to the best of her recollection and belief, the deed 
of herself and husband to Brown was attested by only one 
subscribing witness; that she signed it reluctantly, after 
much persuasion and importunity from her husband, and his 
promise to purchase another place for her out of the money 
received for this property, which he did not do; that she 
understood at the time that she was conveying away only 
her right of dower in the premises; and “that she was not 

at the time informed as to her right to hold said house and 
lot as her statutory separate estate.” 

They did not, indeed, at that time constitute any part of 
her statutory separate estate; and it was only to a conveyance 
of them as such that two subscribing witnesses would be 
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necessary to the deed. It was within her option, if she had 
chosen to do so, to claim the property as hers, by reason of 
the payment for it being made with moneys of her estate, 
and to have had the claim established. But this she did not 
do. The only evidence in writing that they had of title was 
of title in Dixon, the husband ; and as his, it was scld to 
Brown, Mrs. Dixon j joining in executing the deed to him for 
the purpose of relinquishing her right of dower. 

It does not appear that Brown knew or was informed of the 
reluctance of complainant to join in executing the deed, or 
that the premises had been paid for with money of her sep- 
arate estate. So far as is shown by the bill, he received the 
conveyance in perfect good faith, upon payment of the price 
agreed on, and doubtless after the title bond executed by 
Edmundson to Dixon had been produced and exhibited. 
This disclosed no other imperfection in the title than that 
the bare legal estate was outstanding in Edmundson, who 
resided in Texas, but who was bound to convey it to Dixon, 
the husband, or to his vendee. 

The law, which holds a purchaser of real estate to be cog- 
nizant of any defect in the title which an examination of the 
instruments in the chain of title would bring to light, and 
in order to charge him with the knowledge, presumes, 
and will not let him deny, that he has examined them, 
allows him, also, to claim the benefit of any fact ad- 
vantageous to him which such an examination would dis- 
close. And when Brown found Dixon and his family in pos- 
session of his preinises, anda title bond thereof from Edmund- 
son to Dixon, and Mrs. Dixon not making any claim, except 
of the right of dower in them, it would be extravagant to 
hold that Brown, in purchasing it, took it charged witha 
knowledge of Mrs. Dixon’s interest in it, because he did not 
catechise her to ascertain whether she was not keeping in 
reserve some secret right in herself, to be set up after he had 
paid for the property, as a means of preventing him from 
keeping it. 

The defendant, Brown, must, upon the allegations of the 
bill, be regarded as a bona fide purchaser, w vithout notice. 
But it is strenuously argued, admitting that he is so, he is 
the*purchaser only of an equity ; and that Mrs. Dixon too 
has an equal equity, and also possession, and is therefore to 
be preferred in this court; for, that the legal title being in 
Edmundson, defendant Brown cannot have any other than 
an equitable interest or title. 

Suppose we admit the doctrines invoked to be applicable 
to the present case. What then? ‘The equities being equal, 

Vow. Lit. 
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that party must prevail who has the legal advantage. And 
it is to be observed that it is not necessary in such a contest 
that the legal advantage should be, or be founded upon, a 
complete legal title. In WW ‘illoughby v. Willoughby, 1 Term, 
763, 767, Lord Hardwicke, speaking of a bona fide pur- 
chaser for value, said: “If he has no notice, and happens 
to take a defective conv eyance of the inheritance—defective 
either by reason of some prior conveyance or of some prior 
charge or incumbrance—and if he also take an assignment 
of the term to a trustee for him, or to himself, when he takes 
the conveyance of the inheritance to his trustee, in both 
these cases he shall have the benefit of the term to protect 
him; that is, he may make use of the legal estate of the 
term to defend his possession, or, if he has lost his posses- 
sion, to recover it at common law, notwithstanding that his 
adversary may at law have the strict title to the inherit- 
ance.” And Justice SToRY says, in § 1502 of his Eq. Jur. 
(on the first part of which section complainant’s counsel re- 
ly): “The rule in equity is that if defendant has in con- 
science a right equal to that claimed by the person filing a 
bill against him, although he is not clothed with a perfect 
legal title, this circumstance, in his situation as defendant, 
renders it improper for a court of equity to compel him to 
make any discovery which may hazard his title.” 

Now, defendant Brown has in this case a right that is, in 
conscience at least, equal to that of Mrs. Dixon; and in ad- 
dition, he is the defendant in this cause, and a defendant 
having a legal advantage. He is, in fact, in possession of 
the premises; for the possession of a tenant is the posses- 
sion of his landlord, and although the tenant is keeping 
his landlord out and puts him to an action to regain the 
premises, the action is an action at law, and can be main- 
tained without a legal title. Thus, according to the princi- 
ples established by the authorities referred to, a court of eq- 
uity ought not to interfere to deprive this defendant of the 
legal adv antage obtained in his favor. 

The complainant i in this cause is entitled to sympathy for 
her misfortunes. But if courts, in deciding causes, should 
suffer their judgments to be shaped and warped by consider- 
ations of a personal and private kind, there would be a de- 
parture from the impartiality necessary to the “equal and ex- 
act justice” which should be awarded between all contending 
parties to legal controversies, and an uncertainty in regard 
to titles and rights that w ould be productive only of disas- 
ter and distress. 

Decree of the court below affirmed. 
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Hussey, Administrator, v. Peebles. 


Action on the Case. 


1. Action on the case; when landlord may maintain against one removing 
crop of tenant.—A landlord, having alien upon the crop, may maintain a 
special action against a stranger, with notice of the lien, who destroys, re- 
moves, or so converts the crop, or changes its character, that the landlord 
cannot enforce his lien; and if such interference has that effect, the motive 
with which the defendant acted is immaterial, except where smart money or 
vindictive damages are sought, when it is admissible in mitigation of dam- 
ages. 

2. Dictum.—What is said in Blum v. Jones, 51 Ala. 149, as to an action 
on the case not lying, where there was no intent to deprive the landlord of 
his lien, declared mere dictum. 

3. Suit against surviving partner; plaintiff in, what not competent to 
prove.—Under the act, approved March 2d, 1875, amending section 2704 of 
the Revised Code, the plaintiff in a suit against a surviving partner is nota 
competent witness to prove the admissions or declarations of a deceased 
partner. 


APPEAL from Circuit Court of Limestone. 

Tried before Hon. Wa. 8. Mupp. 

Appellant’s testator, Lane, brought his action on the case 
against Peebles & Son for receiving from sub-tenants cotton 
grown on the rented land, having knowledge of plaintiff’s 
lien for rent, and converting the same to their own use by 
selling and shipping it, &e. R. B. Peebles having died, the 
suit was continued against his son as surviving partner. The 
testimony shows that Lane, in 1870, rented his “Dancy place” 
to Elam Sharpe for the yearly rent of $4,000; that 
said Sharpe sub-let the place to various sub-tenants, who 
cultivated it, raising thereon crops of cotton and corn; 
that in October, 1870, tne sub-tenants removed from the 
place thirteen bales of cotton, and stored them at a depot in 
Limestone county, and while it was there they turned it over 
to Peebles & Son,under an agreement that the cotton should 
be sold, and the proceeds applied to the payment of the in- 
debtedness of the sub-tenants to Peebles & Son for sup- 

lies. 
; Under this agreement Peebles & Son sold thirteen bales 
of cotton, and applied the proceeds to the payment of the 
debts due them by the sub-tenants, knowing, at the time, 
that it had been grown on the “Dancy place” by sub-tenants 
of Sharpe, who had rented from Lane. Shortly after the 
cotton was removed, Lane obtained an attachment for rent, 


and levied it on all the crops grown on the “Dancy place” 
Vot. LUI. 
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except that turned over to the appellee, and failing to real- 
ize enough to pay the rent, brought suit. 

During the progress of the trial, appellant, Hussey 
(Lane’s executor), offered himself to prove that Robert B. 
Peebles, in his lifetime, had said that he knew the rent had 
not been paid at the time the cotton was received by him, 
The court refused to permit him to testify, and he ex- 
cepted. 

This was all the evidence, and the court charged the jury, 
that “if the defendants received and sold the cotton after it 
had been removed from the place, and applied the proceeds 
to the payment of debts due by the sub-tenants to them, and 
that all this was done in good faith, and without any intent 
to hinder or prevent said Lane in the collection of his rent, 
and without any intent to hinder or deprive him of his legal 
remedies for the collection of said rent, then the plaintiff 
cannot recover in this action, whether the defendant had no- 
tice or not, that the rent had not been paid at the time the 
cotton was received, shipped and sold.” 

To this charge the plaintiff excepted, and asked the fol- 
lowing written charge: “If the jury believe from the evi- 
dence that the plaintiff rented the ‘Dancy place’ to one 
Elam Sharpe for the year 1870, who sub-let the same to 
other tenants, and said sub-tenants hauled a portion of the 
cotton off the place, and let the defendants ship said cotton 
to Memphis and sell the same, and appropriate the proceeds 
to the payment of a debt which said tenants owed said de- 
fendants ; and if they shall believe from the evidence that 
the plaintiff’s landlord’s lien had not been paid, the plain- 
tiff is entitled to recover the value of the cotton so received, 
shipped, sold, and appropriated by the defendants, if they 
find that the arrears of rent amount to more than the value 
of said cotton.” This charge the court refused, and plain- 
tiff duly excepted. The refusal to allow plaintiff to testify 
as a witness, and the charges given and refused, are now as- 
signed as error. 


WALKER & JONES, for appeilant.—The lien of a landlord 
is a contract lien, and cannot be violated, and any one who 
deals with the property covered by it is liable to the same 
remedies as if it were a mortgage. The defendants had no- 
tice of the lien, and are liable. 48 Ala. 112; Yates v. Joyce, 
11 Johnson, 136; 15 Ala. 166. 

The court erred in refusing to permit Hussey to be exam- 
ined. Acts of 1875, p. 252. 


28 
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LUKE Pryor, contra.—The right of property and _posses- 
sion of the cotton were in the tenants. 12 Ala. 158. And 
the cotton having been removed by them, the sale and ap- 
plication of the proceeds by Peebles & Son, in due course 
of business, and with no intent to defraud, was not in law a 
tortious or wrongful act towards Lane, the landlord, but his 
lien for rent was thereby discharged. 15 Wallace, 601. 


BRICKELL, C. J.—The important question presented 
by the record is, whether a landlord, whose rent remains 
unpaid, can maintain a special action on the case against 
the purchaser, with notice of the landlord’s lien, of cotton 
grown on the rented premises by sub-tenants, which the 
purchaser removes from the State and converts into money, 
thereby depriving the landlord of the opportunity of pur- 
suing the statutory remedy by attachment of the cotton for 
the rent. 

The common law method of distress for rent was abol- 
ished in this State in 1812. Clay’s Dig. 506, § 2. The 
English statute of 8 Anne, ch. 14, prohibiting the removal of 
goods and chattels levied by execution from any messuage, 
lands and tenements leased, until the payment of the rent 
due at the time of the levy, had been previously adopted 
here. Clay’s Dig. 210, § 45; Whidden v. Toulmin, 6 Ala. 
104. In 1821, a statute enlarging this statute was enacted, 
prohibiting the levy of an execution on a crop grown on 
rented land, and its removal, until the payment or tender to 
the landlord of the rent due, not exceeding one year’s rent. 
Clay’s Dig. 506, section 38. These statutes did not create 
a lien in favor of the landlord; they did not narrow the 
rights of the tenant, or confer on the landlord a right or 
interest in or to the goods or chattels, or the crops grown on 
the premises, which could be asserted against the tenant, or 
those dealing with him. They merely gave the landlord a 
preference of payment, as between him and an execution 
creditor of the tenant. Frazier v. Thomas, 6 Ala. 169. In 
1843, a statute was enacted prohibiting the removal from 
the premises of any crop grown on rented land until the 
payment or tender of all rent in arrear. If the crop was 
removed, or the tenant was about removing it, without the 
consent of the landlord, and without payment or tender of 
the rent, the landlord was authorized to resort to an attach- 
ment against the crop. Clay’s Dig. 506, §§ 4,5. This stat- 
ute is substantially incorporated in the Code. R. C. §§ 2961- 
2963. The purpose was to create a lien on crops grown on 
rented premises for the payment of the rent, and to provide 
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an efficient remedy for its enforcement. Hawkins v. Gill, 6 
Ala. 620. The lien extends to the entire crop grown on the 

remises, whether by the tenant or one let in under him. 
Givens v. Easley, 17 Ala. 385. No right of property, nor 
right of possession of the crop, is conferred on the landlord : 
simply a right to charge it in priority to all other rights (ex- 
cept those of a purchaser without notice), with the payment 
of the rent. Of consequence, if it is removed or destroyed, 
he can maintain no action against the wrong-doer, which is 
founded on the right of property, or the right of possession. 
Thompson v. Spinks, 12 Ala. 155; Dulany v. Dickerson, Ib. 
601. But whoever acquires possession of the crop, with no- 
tice of the landlord’s lien, takes it subject to the lien. Fow- 
ler v. Rapley, 15 Wall. 328. So long as it remains in the 
possession of such person unconverted or unaltered, it is 
subject to attachment at the suit of the landlord. Such is 
the express language of the statute: “The attachment may 
be levied on the crop in the possession of the tenant, or any 
one holding it in his right, or in the possession of a pur- 
chaser from him, with notice of the lien of the landlord.” 

The landlord having a lien on the crop, and a stranger ac- 
quiring possession of it, with notice of the lien, holding it 
as the tenant held it, subject to the lien, is guilty of a tort, 
to the damage of the landlord, if he destroys, removes, or so 
converts or changes its character that the landlord cannot 
enforce his lien. For this tort, the landlord has no other 
appropriate remedy than an action on the case. Not having 
a right of property or a right of possession, he cannot main- 
tain trespass, trover or detinue. To prevent a failure of jus- 
tice, or to enforce a clear and well-defined legal right, ‘a 
plaintiff may maintain an action on the case whenever he 
shows that he has sustained damage from the tortious act of 
the defendant, for which established forms of law furnish no 
remedy.” Kelly v. McCaw, 29 Ala. 231, and authorities cited. 

Under the English statute of 8 Anne, ch. 14, to which we 
have before referred, which merely gave to the landlord a 
priority of payment over an execution creditor levying on 
goods and chattels of the tenant found on the leased prem- 
ises, if the sheriff, having notice that the rent was unpaid, 
removed the goods, he became liable to an action on the 
case at the suit of the landlord. Henchett v. Kimpson, 2 
Wils. 140; Green v. Austin, 3 Camp. 260; Calvert v. Jo- 
life, 2 Barn. & Ad. 418; Colyer v. Speer, 2 Brod. & Bing. 
67 (6 Eng. Com. Law, 21); Lane v. Crockett, 7 Price, 566. 
The statute creating a lien on the crop for the payment of 
the rent, a lien which is to prevail against the tenant and 
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against all other persons than a purchaser without notice, 
the injury to the landlord from a removal or conversion of 
the crop by a purchaser with notice is the same in charac- 
ter and degree, that a removal was by the sheriff under 
the statute of Anne. Each is a tort, resulting in damage to 
the landlord. We do not doubt the right of the landlord 
to an action on the case, against the purchaser from the 
tenant with notice of the lien, who removes or otherwise 
converts the crop so as to deprive the landlord of the ben- 
= of the remedy by attachment, thereby defeating his 
ien. 

It is insisted, however, by the appellee that the action 
will not lie, unless it was the intent or design of the pur- 
chaser, in the purchase and conversion of the crop, to de- 
feat or deprive the landlord of his lien, and the remedy 
by attachment. If he purchased in good faith, and con- 
verted without any purpose to affect the right of the land- 
lord, the action is not maintainable. Such seems to have 
been the view of the learned judge delivering the opinion in 
the case of Blum v. Jones, June term, 1874. The ques- 
tion did not arise in that case, and all there said in refer- 
ence to it is mere dictum, by which we do not feel bound. 
When an unlawful act causes injury to another, the motive, 
intent or design of the wrong-doer is, as a general rule, ma- 
terial only in determining the quantum of damages. The 
absence of an evil motive may limit the recovery to actual 
damages, while the presence of an intent to do injury may 
aggravate the damages. When there is an unlawful in- 
jury to the rights of another, it is not essential to civil lia- 
bility that the mind should concur in the act. 1 Chit. Pl. 
129. It is upon this principle that even a lunatic is liable civ- 
iliter for an injury to the person or property of another. In 
criminal proceedings the maxim applies, “actus non facit re- 
um, nisi mens sit rea.” In civil actions the intent is imma- 
terial; if the act done be injurious to another. Harcraft v. 
Creasy, 2 East, 104. Whether the motive or purpose of the 
purchaser was to injure the landlord, to deprive him of his 
legal right and remedy, is not material. By removing or 
converting the crop, with notice of the landlqgd’s lien, he 
has done an unlawful act, injurious to the landlord, and must 
answer for the damage his act produces. 

The appellant was not a competent witness to prove the 
admissions or declarations of the deceased partner of the 
appellee. The estate of the deceased partner is interested 
in the result of the suit, and the statute of March 2, 1875 
(Pamp. Acts 1874-5, p. 252), expressly prohibits either 
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party to a civil suit from testifying against the other as to 
any statement by, or transaction with, a deceased person 
whose estate is interested in the result of the suit. 
The circuit court erred in the charge given, and the re- 
fusal to charge as requested ; and the judgment must be re- 
versed and the cause remanded. 


Baldwin v. City Council. 
Peck v. City Council. 


Municipal Taxation on National Bank Stock. 


1. Zaxation, power of; may be delegated.—In the absence of constitutional 
restrictions, a State may confer upon municipalities created by it such meas- 
ure of power to assess and collect taxes as it may deem expedient, not 
greater than that the State itself possesses. This power, however, is ca- 
pable only of a clear and unequivocal delegation. It must not be left a mat- 
ter of doubt, or mere inference from the terms in the charter or laws of in- 
corporation. 

2. City Council of Montgomery; without power to tax National bank stock. 
—Under the acts incorporating the city of Montgomery, its power to levy 
taxes is confined to a tax on real estate, personal property, specifically enu- 
merated, certain pursuits, callings, professions and occupations, or business 
of a particular kind, or the receipts and incomes of some particular business. 
There is no general power to impose taxes on personal property, nor any 
specific power which can be construed to authorize the city to tax shares of 
the capital stock of a national bank. 


APPEAL from Montgomery Circuit Court. 

Tried before Hon. JAMES Q. SMITH. 

On the 6th day of January, 1873, the city council of 
Montgomery passed an ordinance levying a tax of one-fourth 
of one per cent. on the capital stock of national banks, and 
made it the duty of the clerk of the city council to demand 
of the president, cashier, or other officer of each national 
bank, within the city, a written statement, under oath, of 
the amount of the capital stock of such bank. 

It was also provided, that upon the failure of any officer 
of any such bank, for more than five days after service of 
the.written demand upon him, to make the sworn written 
statement required of him, such officer should forfeit and 
pay to the city council the sum of fifty dollars) Under this 
ordinance, written demands were made by the clerk of the 
council of the appellants, the president of the First National 
Bank, and the cashier of the Merchants & Planters National 
Bank, respectively. 
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They refused to make the statement required of them, 
and the city council was taking steps to enforce the ordi- 
nance,when Baldwin and Peck filed their petitions in the cir- 
cuit court for a writ of certiorari to the city council, requir- 
ing it to certify to the next term of the court the ordinance, 
and all proceedings under it, and for a writ of prohibition 
requiring it to refrain from further proceedings, under said 
ordinance, against petitioners or any other officer of their 
respective banks. 

A demurrer was filed to the petitions, on the following 
grounds : 

1. “That it plainly appeared from the petitions that the 
petitioners had acted in violation of an ordinance of the city 
council. 

2, “That the petitioners sought relief against the penal- 
alties of an ordinance, with the provisions of which they 
had not complied, or shown anything exempting them from 
liability thereto. 

3. “That the charter of the city of Montgomery author- 
ized the ordinance against which relief was sought.” 

The court sustained the demurrer and dismissed the peti- 
tions, and hence this appeal. 


STONE & CLOPTON and SAYRE & GRAVES, for appellants. 
—The city has no right to levy any tax unless the power is 
granted by the charter or some special statute. Clarke v. 
Davenport, 12 Towa, 494. The national banks are subject 
to no other burdens than those imposed by Congress ; and it 
has passed no law authorizing the levy of such a tax as the 
one complained of. Under the power to tax, the city has 
no right to impose criminal penalties. Merriam v. Moody’s 
Executor, 25 Towa, 163. 


ELMORE & GUNTER, contra.—The shares of stock in the 
bank are liable to taxation as personal property—subject on- 
ly to the restrictions that it shall be taxed as shares in other 
banks and other monied capital. Van Allen v. The Assessor, 
3 Wallace, 573; The People v. The Commissioners, 4 Wal- 
lace, 244; Bradley v. The People, 4 Wallace, 459: Tappan 
v. Merchants’ National Bank, 19 Walllace, 490. 

The city council had power to levy the tax under the pro- 
visions of its charter. 


BRICKELL, C. J.—These cases present a common ques- 
tion, the power of the city council of the city of Montgom- 
7 to impose a tax on shares of the capital stock of na- 
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tional banks. These shares are subject to taxation by State 
authority, under the limitations imposed by the act of Con- 
gress, as has been declared by several decisions of the su- 
preme court of the United States. Van Allen v. The Asses- 
sors, 3 Wall. 573; People v. Commissioners, 4 Wall. 244; 
Bradley v. The People, Ib. 459; Lionberger v. Rouse, 9 
Wall. 468 ; National Bank v. Commonwealth, Ib. 353; Tap- 
pan v. Merchants’ National Bank, 19 Wall. 490. 

It is not necessary, in the view we are constrained to take 
of these cases, to inquire whether the tax levied and sought 
to be collected by the city council offends the limitation im- 
posed by the act of Congress. Under the charter of the 
city, the power to levy taxes is confined to a tax on real 
estate, personal property, specifically enumerated, certain 
pursuits, callings, professions or occupations, or business of 
a particular kind, or the receipts or income from some 
particular business There is no general power to impose 
taxes on personal property, nor any specific power which 
can be construed to authorize the tax of which the appel- 
lants complain. In the absence of special constitutional re- 
striction, it is certainly true the legislature may confer on 
the municipalities it creates, such measure of power to levy 
and collect taxes as it may deem expedient, not greater or 
other than that it possesses. It is equally certain that this 
power is capable only of clear and unequivocal delegation. 
When express power to levy and collect particular taxes is 
conferred ,the power to levy and collect other taxes is excluded. 
Or, if particular subjects of taxation are enumerated, the 
corporation has not capacity to enlarge them. The charter 
of the city, limited as it is to taxation of real estate, special 
occupations, or pursuits, enumerated personal property, with- 
in no one of which shares in a corporation, or certainly in 
a bank, whether existing under State or Federal law, can be 
embraced, does not authorize the tax the collection of which 
is sought to be prohibited. 

The case was heard and decided in the circuit court on a 
demurrer to the petition. The act of December 7th, 1866 
(Pamph. Acts, 1866-7, p. 144), authorizing the city to aid 
in building the South and North Alabama Railroad, to issue 
bonds, and to levy such tax on the real and personal prop- 
erty in the city, to pay the principal and interest of such 
bonds, as might be necessary, not exceeding two per centum 
per annum, before it became operative, must have been 
sanctioned by the voters of the city, and the bonds issued. 
This record does not show the issue of such bonds, and, of 
consequence, it is not proper to inquire whether that act au- 
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thorizes the tax of which complaint is made. As the case is 
presented, the inquiry preceding all others is the capacity of 
the city council under the acts of incorporation (without re- 
gard to the act of December, 1866), to impose the tax. We 
are bound to declare the capacity is not conferred by the 
acts of incorporation. 

The judgments must be reversed, and the cause re- 


manded. 


Fix parte Plowman. 
Prohibition. 


1. Laws respecting public rights ; how construed.—A law respecting pub- 
lic rights and interests should be liberally construed, so as to make it ef- 
fective against the evil it was intended to abate, where it can be done with- 
out depriving any individual of his just rights. 

2. Rev. Code, % 178 of, to what applies.—Section 178 of the Revised 
Code, which provides that when a requisition is made of certain designated 
officials for an additional bond, such bond shall be ‘‘in the same penalty, and 
payable and conditioned as tbe original bond,’’ applies = to bonds de- 
clared insufficient because the sureties are not worth the penalty of the bond. 
It has no reference to cases where the original bond was for an insufficient 
penalty, defective in form, or otherwise insufficient. 

3. ‘Act to secure good and sufficient sureties upon bonds of county offi- 
cers ;"’ what does not repeal.—‘‘ The act to secure good and suflicient sureties 
upon the bonds of county officers,’ approved March 17th, 1875, is merely 
supplemental to the provisions on the same subject in the Revised Code, and 
does not repeal or supersede them ; it is still the duty of the grand jury to 
examine and report upon the sufficiency and correctness of the bonds of 
county officers. 

4. Amount of penalty of official bond; who determines.—The officer whose 
duty it is to approve the bonds of county officers, is by law the arbiter as to 
the amount of their penalty; and the recommendation of the grand jury in 
that respect, liboue valuable as information, cannot control the judgment 
of the officer. 

5. Same.—Although such a recommendation as to the amount of the pen- 
alty is not controlling, the judge may in his discretion act on it, and require 
bond in such penalty as he may deem advisable; and upon the making of 
such report, if not before, the judge is invested with as full jurisdiction over 
the amount of the bond as he had upon the officer’s first entrance into office. 

6. Insufficient penalty ; when bond required on account of, what should 
show.—Where the circuit judge, acting upon the recommendation of a grand 

ury, that the bond of a county official is for an insufficient penalty, requires 
im to give another bond, the bond thus given should show by its recital 
that it was a new security for an additional penalty, and not a mere addi- 
tional security for the penalty of the former bond. 


Motion for prohibition to restrain the circuit judge of the 
10th judicial circuit from certifying to the Governor a va- 
cancy in the office of probate judge of Talladega county, 
based upon the following state of facts: 


Vou, LI, 
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At the fall term, 1875, of the circuit court of Talladega, 
the grand jury made a report which contained the following 
statement and recommendation: “11th. We have taken 
great pains to examine into the sufficiency and solvency of 
the bonds of the several officers of the county, and beg leave 
to report them good in amount and security, except as fol- 
lows: . . . . Bond of George P. Plowman as probate judge, 
or judge of the probate court, for $7,000, we deem greatly in- 
sufficient in amount, and recommend that he be required to 

ive an additional bond with approved security in a sum not 

less than $8,000.” 

Thereupon the presiding judge (Hon. JOHN HENDERSON) 
issued a notice to the petitioner, Plowman, reciting the ac- 
tion of the grand jury, and requiring him, therefore, “to 
give an additional bondas judge of probate, in the same pen- 
alty, payable and conditioned as his first official bond.” 

Plowman appeared before the judge at the time and place 
mentioned in the notice, and moved the judge to quash the 
requisition, and desist from all further proceedings there- 
under, on the grounds, in substance, that the amount of the 
probate judge’s bond was beyond the jurisdiction of the 
grand jury; that the requisition was a departure from, and 
unauthorized by the report, and that the judge was without 
authority to make the requisition. In support of this mo- 
tion it was shown that, at the general election in the year 
1874, Plowman was duly elected judge of probate for the 
term of six years, was qualified, commissioned, gave bond 
in the penalty of seven thousand dollars, which was duly 
approved, and that under said bond he was then discharging 
the duties of the office. 

The judge overruled the motion to quash, and thereupon 
petitioner craved oyer of the report or address of the grand 
jury and the requisition, and demurred upon substantially the 
same grounds as those urged in support of the motion to 
quash. The demurrer was also overruled. 

Thereupon, without waiving any of his former objections, 
petitioner tendered the circuit judge for his approval an ad- 
ditional bond for seven thousand dollars, the same as the 
penalty of the first official bond; the “form, penalty and 
terms of the additional bond tendered for approval, being 
precisely such as were directed and approved by the circuit 
judge.” The only objection to the additional bond thus 
tendered was, that the sureties on the additional bond, 
“whether considered with or without connection with the 
sureties on the first official bond, were not solvent for the 
amount mentioned in said bonds respectively.” The evi- 
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dence established that the property of the sureties upon the 
additional bond, located in Talladega county, (without refer- 
ence to property elsewhere) over and above exemptions and 
liabilities,“was not worth seven thousand dollars, the penalty 
of said bonds respectively, but that such property of the 
sureties on both bonds, and situate in Talladega county, over 
and above liabilities and exemptions, was worth more than 
seven thousand dollars.” 

Thereupon the bill of exceptions, taken by petitioner, re- 
cites that the circuit judge “refused to approve said bond, 
and determined and decided to issue a certificate of vacancy 
in said office, unless the petitioner shall, without unnecessary 
delay, obtain from the supreme court, or a justice thereof, an 
order or writ restraining or prohibiting the issue of such 
certificate of vacancy.” 

Plowman embodied the foregoing facts in a sworn peti- 
tion, addressed to the supreme court, “as wellas to the chief 
justice and associate justices thereof,” praying that a rule 
issue to the circuit judge commanding him to appear, ona 
day to be named, before the supreme court, and show cause 
why a writ of prohibition should not issue restraining and 
prohibiting him from certifying a vacancy in the office to the 
appointing power 

This petition w was presented in vacation (Oct. 13th, 1875) 
to Chief Justice BRICKELL, who directed the clerk to issue 
a rule commanding the circuit judge to appear before the 
supreme court on the first Thursday of the next term, to 
show cause why a writ of prohibition should not issue as 
prayed, and further commanding him to desist from all pro- 
ceedings on the requisition until the further order of the 
court. 

The answer of the circuit judge set forth the action of the 
grand jury, the requisition of the additional bond, peti- 
tioner’s failure to give it within the time prescribed, and 
states that, unless otherwise directed, he will on that ac- 
count certify a vacancy in the office of the judge of probate. 

Upon the coming in of the answer the petitioner moved 
the court to make the rule absolute. 


Rice, Jones & WILEY and Lewis E. Parsons, for pe- 
titioner. 


JOHN T. HEFLIN, contra. 
MANNING, J.—The Revised Code provides (§ 784) that 


“ Before entering on the duties of his office each judge of 
Von, Lm. 
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probate must give bond, with security, to be approved, and 
for a sum not less than five thousand dollars, to be fixed by 
a judge of the supreme court, or of the circuit court, or a 
chancellor.” 

This bond must be made payable to the State “with such 
securities as the approving officer is satisfied are sufficient,” 
and be conditioned faithfully to discharge the duties of such 
office during the time he continues therein or discharges any 
of the duties thereof (§ 157). By § 4094 it is made “the 
duty of the grand jury,” among other things, “to examine 
into the condition of the bonds of all county officers with 
regard to their correctness and sufficiency, and to report upon 
the same.” 

The bonds in this section referred to are those of persons 
in office which have theretofore been taken, approved and 
filed. Report is to be made from time to time of “their 
correctness and sufficiency.” This action of the grand jury 
is not intended to be an idle ceremony. Lex neminem cogit 
ad vana seu inutilia. It has an object. What else can this 
be than that, if any of the bonds are incorrect, the error 
shall be corrected? If any of them be in any respect in- 
sufficient, they shall be made sufficient. This is the manifest 
intention of the enactment. And the object is one of the 
highest public concern. It relates to the safe keeping of all 
the public moneys, amounting to an immense annual sum, 
and of all belonging to individuals which go into the hands 
of the officials of the several counties in this State, and 
whose duty it may be to take charge of or collect them. 
Into the hands of the tax collectors go all the revenues that 
are collected from the people of their respective counties for 
State or county purposes; without which revenues the or- 
ganization of government could not be kept up, courts could 
not perform their functions, the laws be enforced, or life and 
property be protected. Sheriffs receive the moneys of the 
numerous persons who have to invoke the aid of the State 
through its courts to compel those who owe them to pay 
their debts, or wrong-doers to make reparation to them. 
And the judges of probate have charge of the estates, and 
often of large sums of money, belonging to the widows and 
orphans of persons deceased, and collect license moneys and 
other funds for public use. Therefore, it is quite as im- 
portant that the bonds which these and other officials are 
required to execute before going into office shall be valid, 

sufficient in amount and supported by good and responsible 
sureties, after the principal obligors are in office, as before. 
And we cannot doubt that upon the report made by the 
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grand jury in respect to petitioner Plowman’s bond, it was 
the duty of the circuit judge, under the enactments cited, to 
require of Plowman a new or additional bond which should 
make good the deficiency. 

If the cireuit judge has not authority to cause this to be 
done, no one else in the State has. To no other official has 
it been expressly and exclusively confided. Only he, ora 
judge of the supreme court, or a chancellor, has authority to 
approve the first official bond of a probate judge, and his 
authority to do so is equal to that of either of the others; 
while he is, besides, the judge of the court of which the 
grand jury is an organ, and in which and to which the re- 
port is made. Such a report, in our opinion, renews, if 
that be necessary, in the circuit judge, the same power and 
duty to require of the probate judge a new or additional 
bond, to supply the defect reported, as he had to require of 
him a good and sufficient first official bond, “ before entering 
on the duties of his office.” 

This is our view of the law, without reference to the pro- 
visions of sections 174, 175, 176 and 177 of the Revised 
Code, which the counsel for petitioner insists are not appli- 
cable to this case, and are also superseded by the act of 
March 17th, 1875, entitled “ An act to secure good and suf- 
ficient sureties on the bonds of county officers of this State.” 

Section 174 enacts that “any judge of probate, clerk of 
the circuit court, or any other officer whose official bond is 
required to be approved by a judge of the circuit court, 
must, upon the address of a majority of the grand jury of 


the county, ..... made in term time to the presidin 
. o x ’ . . . 
judge of the circuit court,........ be required by such 


presiding judge, or in vacation by a judge of the circuit, 
to give an additional bond.” 

Section 175 contains similar provisions respecting the bond 
of a sheriff, or any other officer whose bond is required to 
be approved by the judge of probate. 

Section 176 directs how the requisition shall be made and 
served. 

Section 177 is as follows: ‘Such officer must give such 
additional bond ten days after the day specified in such 
requisition, and failing so to do, he vacates his office, and the 
officer making the requisition must at once certify the same 
to the appointing power, by whom the vacancy must be 
filled.” 

The obvious effect of these plain provisions, counsel for 
petitioner argue, is nullified, in respect to the case now be- 
fore us, by section 178, which says: ‘Such additional bond 
Vou. Lit. 
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must be in the same penalty, and payable, conditioned, ap- 
proved, and filed, in the same office as the first official 
bond.” 

The operation of this section, it is insisted, is to restrict 
the general terms of the preceding sections so as to make 
these applicable only to bonds that are defective on account 
of the insolvency of the sureties. Hence, if by mistake it 
should happen, as we are told once did happen in respect to 
a sheriff’s bond in the same county, a first official bond is 
taken in the penal sum of ten dollars ($10), when it was in- 
tended by the officer approving it to be taken in the sum of 
$10,000, and the bond is reported by a grand jury as de- 
fective on that account; or if one is reported as incorrect in 
the condition of the bond, or in the manner in which it was 
made payable, and for that reason insufficient or invalid, the 
new or additional bond must be taken with the same insig- 
nificant penalty, or copied with the same errors, that made 
the first one an insufficient or even invalid security ; or else 
no new or additional bond could be required at all. 

We cannot agree with the learned counsel in this argu- 
ment. A law respecting public rights and interests should 
be liberally construed, so as to make it effective against the 
evil it was intended to abate, when this can be done without 
depriving any individual of his just rights. Public offices 
are not the property of those who occupy them, but belong 
to the State. The incumbents are tenants of them under the 
State, and are entitled to remain such only upon complying 
with the conditions on which the laws of the State permit 
them to be held. And in reference to offices to which per- 
tain duties of a ministerial and fiduciary character, one of 
these conditions is that the incumbent shall give security 
sufficient, according to the judgment of other officials on 
whom the duty of passing such judgment is devolved, to in- 
sure a faithful exercise of the office, or a just responsibility 
to those who may be injured by a failure so to exercise it. 
Bonds which were not made in proper form, or with an ade- 
quate penalty, or conditioned according to law, are not with- 
in the scope or intention of section 178. It must, therefore, 
be held applicable only to bonds which are insufficient be- 
cause the sureties have not property enough to make them 
responsible in fact for the amount of the penalty—and not 
as repealing in part, or modifying, the preceding sections, so 
as to limit by implication their obvious and salutary purpose 
and effect. A decision similar in its nature to this was made 
by this court, upon like considerations, in Sprowl v. Law- 


rence, (33 Ala. 674). 
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The act of 1875 to secure good and sufficient sureties upon 
the bonds of county officers, which authorizes five freehold- 
ers of a county, upon oath taken and bond given similar to 
the oath taken and bond given in an attachment suit, to move 
that a county officer be required to give an additional suffi- 
cient official bond, is supplemental only to the provisions in 
the Revised Code on the same subject, and does not repeal 
or supersede them. It still remains the duty of the grand 
jury to examine and report on the correctness and sufficiency 
of the official bonds of county officers—a duty particularly 
appropriate to a body composed generally of citizens selected 
from every part of the county, who should be distinguished 
for intelligence and respectability, and who come together 
without previous agreement among themselves, and act un- 
der oath, as the grand inquest in respect to crimes and de- 
linquencies within the county. A service so important, 
which individuals, from the desire to avoid making enemies, 
are generally reluctant to take upon themselves, and often 
would not if required by a bond to assume personal respon- 
sibility for what concerned them no more than it did the 
rest of their fellow citizens, would not be taken from such a 
body as the grand jury without explicit expressions of such 
an intention. 

The substance of the grand jury’s report was that the pen- 
alty in the official bond of petitioner was for a very inade- 
quate sum. They had a right to intimate, and it was proper 
they should, how much larger in their opinion it ought to 
have been. And the plain inference is that they thought 
fifteen thousand dollars was as small an amount as he ought 
to be required to give security for. But the opinion of the 
grand jury, although valuable as information, does not con- 
trol the judgment of the circuit judge. The law makes him 
the arbiter in respect to the penalty, and the exceptions ta- 
ken to the requisition for not conforming in this particular 
to the report, were properly overruled. 

There was no error in the rulings excepted to. 

But the recital in the bond tendered of the action of the 
grand jury omits to show that their report was that the pen- 
alty of the first bond was insufficient in amount. This, and 
the fact that the new bond by order of the circuit judge was 
for the same sum and payable and conditioned as the original 
bond, would leave it open for litigation hereafter, whether, 
under sections 181 and 182 of the Revised Code, the addi- 
tional bond was to be construed as augmenting the penalty, 
or only as furnishing additional sureties for the original pen- 
alty of $7,000, as the total amount for which all should be 

Vou, ui. 
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responsible. This was a defect in the bond tendered, and 
the petitioner having been elected by the people of his county 
to the office he occupies, and the questions of law involved 
having perhaps prevented his executing a sufficient addi- 
tional bond, and the vacancy not having been certified to 
the governor, the circuit judge ought by a new requisition, 
issued and served according to the statute, to allow petitioner 
another opportunity of ten days within which to execute 
another bond for such sum as the judge may consider suffi- 
cient, and with such a recital in it as would prevent any 
misapprehension on the subject that the additional bond was 
taken because the original was for a sum that the grand jury 
reported and the judge considered to be inadequate. On 
this point there ought to be no doubt. 

The motion of petitioner is overruled and refused at his 


costs. 


Rottenberry v. Pipes. 
Petition for Allotment of Homestead. 


1. Exemption; what law governs.—The laws in force at the husband’s 
death govern as to the exemption of property from sale for payment ot debts 
in favor of the widow and minor children. 

2. Exemptions prior to Revised Code.—Under the law in force in the year 
1866, prior to the time when the Revised Code went into operation, the wid- 
ow, or if no widow, the minor child or children of a decedent, were not enti- 
tled to have set apart and exempted $500 worth of real estate, including the 
homestead, &c., unless there was a necessity for a sale of all of decedent’s 


lands to pay debts. 

3. Same.—The statutes then in force pointed out the contingency upon 
which the exemption arose, and the ,manner and time in which it should be 
claimed; they conferred no rights, but gave a mere privilege which might 
ripen into a right, if exercised and asserted in the ih and upon the event 

rescribed by the statute. If the exemption was not claimed before sale, 


it Was lost. 


APPEAL from Probate Court of Limestone. 

The appellee, Angelina Pipes, formerly McGuire, filed 
her petition in the probate court on the 6th day of October, 
1873, praying that she and two minor children be allowed 
a homestead, to the value of $500, in certain lands which 
belonged to her deceased husband. 

The petition states that McGuire, the husband of petitioner, 
died intestate in the county “some time in the year 1866,” 
seized and possessed of certain lands, leaving petitioner, his 
widow, and two minor children; that his administrator sold 
all his lands for the payment of debts, “without setting 
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apart a homestead in said lands for petitioner and her chil- 
dren,” and without her consent; and that she and her chil- 
dren are entitled to a homestead in said lands exempt from 
administration and the payment of debts. No one was made 
defendant in the petition, but Rottenberry, the appellant, 
who purchased McGuire’s land at the administrator’s sale, 
was permitted to make himself a party defendant on his own 
motion. He demurred to the petition, on the ground that 
there was no allegation that the estate was insolvent, and 
that the facts stated showed no right to relief. The demur- 
rer having been overruled, appellant put in an answer. 

It appeared on the hearing that Rottenberry purchased 
the lands in 1867, under an order of sale for payment of 
debts made in August, 1867; had paid all the purchase 
money and received a conveyance under an order of the 
court; that before the sale dower had been assigned the pe- 
titioner in the lands, including the homestead occupied by 
her husband; that she thereupon surrendered possession to 
appellee and moved away; that McGuire’s estate was sol- 
vent, and there had been a partial distribution among the 
heirs ; that petitioner knew of the sale of the lands, and had 
never made any objection thereto, or claimed any homestead 
therein until the filing of the petition. 

The court decreed that petitioner was entitled to a home- 
stead in the lands, and this decree is now assigned as error. 


R. A. MCCLELLAN, for appellant.—The estate was not in- 
solvent, hence petitioner was not entitled to relief. R. C. 
$§ 2061, 3539; 45 Ala. 274; 42 Ala. 315; 41 Ala. 327. This 
proceeding cannot be maintained against the purchaser—the 
land was necessarily sold to pay debts; and after this was 
done, a surplus remained. An exemption must be claimed 
before the proceeds are disposed of. 42 Ala. 460; 10 Ala. 
270; 5 Ala. 233; 27 Texas, 688; 46 Ala. 17; 34 Penn. 
256; 97 Mass. 392. Appellee in fact abandoned her home 
with no intention of returning, which extinguishes her right. 
27 Texas, 450; 43 Illinois, 169. 


JONES & TURRENTINE, contra. 


BRICKELL, C. J.—The husband of the appellee died 
in 1866, and his rea] estate was sold by his administrator on 
the 28th October, 1867, under an order of the court of pro- 
bate, for the payment of his debts, granted on the 12th of 
August, 1867. The right of the appellee to an exemption 
of property, real or personal, from liability for debts of the 

Vou, Lim, 
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husband, depends on the law of force at the time of the 
death of the husband. Taylor vy. Pettus, 52 Ala. 287. The 
Revised Code did not become operative as the law of the 
State until December Ist, 1867. R. C. p. Iv, sections 6, 7, 8, 
9, p. 960. 

The Code of 1853, § 1738, exempted particular property, 
real and personal, from sale for the payment of the debts of 
a decedent, when he left a widow, or a child or children, 
under twenty-one years of age, members of his family. Sub- 
division 6 of the section, which alone bears upon this case, 
was in these words: “If it is found necessary to sell all the 
real property for the payment of debts, the widow, or if 
there is no widow, the executor or administrator, must se- 
lect real estate to the value of five hundred dollars, to in- 
clude the homestead, or such portion of the same as can be 
selected without injury to the remaining portion of the es- 
tate, and if this cannot be done other ‘lands in the place 
thereof, to be estimated by the appraisers, and set off by 
metes and bounds, which is exempt from sale, and the title to 
which vests in such widow and child or children ; or in such 
children, if no widow.” On the 30th of January, 1860, an 
act was passed construing this section of the Code of 1852, 
simply declaring the property exempt from the claims of 
creditors should be exempt also from the claim of heirs, 
distributees or legatees. Pamph. Acts, 1859-60, p. 18. 

There is some difficulty in determining the precise effect 
of this statute. The Code exempted the real estate from 
sale for the payment of debts, when a sale became necessary, 
as it did in the personal property enumerated in it. The 
exemption was in favor of the widow, and the infant chil- 
dren of the decedent, not in favor of all the heirs or dis- 
tributees. This amendatory act exempts the real estate 
not only from the claims of creditors, but also from the 
claims of heirs, distributees or legatees. Under the Code 
the title to the real estate vested in the widow and in- 
fant children, thus expressly relieving it from all claim 
by heirs or distributees or legatees, or any one else, 
when a sale was necessary for the payment of debts, the 
event on which the right to an exemption accrued. It is not 
easy to assign to this amendatory statute any other opera- 
tion than as creating a right in the widow and infant chil- 
dren to the exemption, absolutely, without regard to whether 
a sale of the real estate was or not necessary for the payment 
of debts; a right which would accrue on the death of the 
husband or father, and could then be asserted. If this is 
not the purpose of the statute, it has no other office than 
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merely to declare the existing law, from an abundance of 
caution, to avoid the possibility of a construction which 
would subject the right of the widow and minor children, 
members of the family of the decedent, to infringement or 
impairment by the interposition of claim by adult heirs who 
were not in a relation of legal dependence on the decedent. 
The General Assembly seem to have acted on the construc- 
tion of the act of 1860 we have indicated. 

On the 9th of December, 1864 (Pamph. Acts, 1864, page 
93), an act was passed declaring the act of January 30, 1860, 
should apply only when the estate was insolvent, and a sale 
of the real estate for the payment of debts became necessary. 
It was further provided that when the widow or minor chil- 
dren became entitled to claim real estate under section 1738 
of the Code of 1852, the judge of the court of probate 
must appoint three appraisers to lay it off by metes and 
bounds, and make report thereof to the court. If the ap- 
praisers reported the allotment could not be made without 
injury to the estate, the court was required to order the 
payment to the widow or minor children of five hundred dol- 
lars of the proceeds of the sale of the lands. This statute 
restored the Code of 1852, so that the right to the exemp- 
tion became again dependent on a sale of all the lands for 
the payment of debts. Then, a necessity existed to provide 
a home for the family of the decedent, to whose mainte- 
nance he was compellable; and in that event, if living he 
could have claimed as exempt from sale, under legal process, 
lands of the same value as, now that he is dead, his widow 
or infant children can claim. This act goes further than 
the Code of 1852, in providing for the payment of money, 
from the proceeds of sale, if the assignment of land could 
not be made without injury to the estate. Such were the 
statutes of force when the husband of appellee died, and 
when the lands were sold. On these her right to the ex- 
emption claimed depends, whatever may be the changes by 
subsequent legislation or constitutional provisions. 

The right to the exemption is purely statutory, and must 
be asserted in the mode and on the events and at the time 
prescribed by the statute. It was not asserted by the appel- 
lee until after the lands had been sold, and a confirmation 
of the sale by the court of probate. Itis then asserted, not 
against the personal representative, and the heirs, and cred- 
itors of the decedent, but really against the purchaser, whose 
rights only are to be disturbed and affected. The statutes 
to which we have referred do not authorize any such claim. 
They contemplate the exemption should be claimed before 
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a sale of the lands, and that the lands should be sold freed 
from such claim. Prior to these statutes, it had long‘ been 
the policy of the State to exempt from liability to sale for 
debts, property of the kind necessary for the support of 
families. The exemption was a privilege which must have 
been asserted before the sale of such property, or it would 
not ripen into a perfect right. 

Such real property as the head of the family should se- 
lect, to include the homestead, not to exceed forty acres, and 
in value not to exceed five hundred dollars, was, by the 
Code of 1852, exempt from sale by any legal process. 
Code of 1852, section 2462, subdivision 4. The purpose of 
this statute and that under consideration was the same— 
to prevent the families of insolvent debtors from being ren- 
dered homeless. They were expressed in the same language. 
When the husband and father was living, and a sale under 
legal process of his lands was about being made, he could 
select such of his real estate as exempt as was not of 
greater value than five hundred dollars, or more in quantity 
than forty acres. If he died, and a sale of all his lands was 
necessary for the payment of debts, his widow, or if he left 
no widow, his personal representative, could select real es- 
tate, to the value of five hundred dollars, as exempt from 
sale for the payment of debts. In Bell v. Davis, 42 Ala. 
460, it was decided, if the exemption was not claimed by a 
defendant in execution before a sale of his lands, it was 
lost. The principle of the decision is, that a claim before 
sale was the condition precedent on which the exemption de- 
pended. The right is to an exemption of the land from sale 
for the payment of debts. It is, in its very nature, a right 
which must be asserted before sale. If the sale is made, the 
very disposition from which the party was entitled to an ex- 
emption occurs. It is immunity, freedom from sale, the 
statute secured, and the immunity could not be extended 
when the sale was accomplished. The sale may or not be an 
invasion of the right or privilege the statute declares, for 
which redress could be had in an appropriate action. But 
the exemption from sale, after the sale was made, would be 
an impossibility. The sale, it may be, if made in defiance 
of the claim of exemption, would not impair the right to it. 
But when made without claim of the exemption, it passes the 
title freed from it. 

The words of the statute import, that the exemption must 
have been claimed and allowed before a sale of the lands. 
The right only arose when it was necessary to sell all the real 
estate tor the payment of debts. Then only were the widow 
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and infant children to be stripped of all means of support, 

and then the necessity for the exemption arose. The widow, 

usually an adult, most often the mother of the infant chil- 

dren who were to be provided with a home, had then the 
right of selecting the land to be exempt. If there was no 
widow, the children being minors, incapable of asserting 
their rights, it became the duty of the executor or adminis- 
trator to make the selection. X The selection, the choice, the 
preference, the taking, was of land which was not to be sold 
for the payment of debts. That not selected, or chosen, was 
the subject of sale. The statute would scarcely have more 
clearly expressed the intention of the lawmaker that the ex- 
emption must have been claimed before the sale, and not after- 
wards, if it had so declared in totidem verbis, than as it was 





X expressed. It was never intended the lands should be sold 


incumbered by the claim of exemption. No more success- 
ful contrivance for their sacrifice, and the destruction of the 
rights of creditors, could be devised than such a sale. The 
embarrassments of judicial sales for the payment of debts, 
often ruinous to debtor and creditor, now existing, are suf- 
ficiently numerous, without increasing them by giving a 
construction to the statute which would authorize a sale of 
the lands of a decedent incumbered by the claim of a home- 
stead exemption. But few purchasers, not venturing on a 
mere speculation, in which they supposed they had much to 
gain and little to lose, would buy property subject to such 
an incumbrance. The selection of the land by the widow, 
\ if there was one, and if no widow, by the executor or ad- 
ministrator, was, under the law existing at the death of the 
appellee’s husband, a condition precedent, essential to its ex- 
emption from sale. No such selection having been made, 
the appellee could not subsequently claim the exemption. 
Her right, if right she had, has been lost by her own want 
of diligence. 

It may be said the infant children were entitled to share 
with the appellee in the exemption, and laches not being 
imputable to them, they should not suffer from appellee’s 
want of diligence. It would be enough to say they are not 
parties to this proceeding, and we are not required now to ad- 
judicate their rights. If we were, the right being depend- 
ent, as it is by the terms of the statute, on the selection be- 
fore sale by the widow, or by the personal representative, if 
no widow, of the land claimed as exempt, a performance of 
the condition is as essential to the right of an infant, as an 
adult. The statute made no exception in favor of infants, 
and courts have no authority to engraft one. They could as 
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well make it in favor of persons laboring under any other 
disability, as under that of infancy. It was for the legisla- 
lature, in creating the right, to prescribe the conditions on 
which it could be perfected, and a waiver of compliance with 
the conditions when prescribed is not within the reach of 
judicial dispensation. 

We confine our decision exclusively to the statutes exist- 
ing at the death of the husband of the appellee. - These are 
the measure of her rights. Subsequent statutes differ from 
them materially, and what may be the rights of a widow, 
or infant children, under them, in a case like this, we have 
not considered, and must not be understood as determining, 
either the one way or the other. 

Without discussing any other point involved in the cause, 
the view we have taken is fatal to the appellee’s right of re- 
covery. The decree of the court of probate must be re- 
versed, and the cause remanded. 


McNair v. The State. 


Burglary with Intent to Commit Rape. 


1. Rape; what necessary ingredient of.—It is settled by a uniform current 
of decisions, in this and other States, that without force, either actual or 
constructive, there can be no rape. 

2. Charge to jury; what improper.—Upon a trial for breaking and enter- 
ing a dwelling house, with intent to commit a rape, a charge authorizing a 
conviction, if the defendant made the breaking and entry with intent to 
gratify his passions upon a female, “either by force or by surprise, and against 
her consent,’’ is erroneous. It would authorize a conviction although no 
force, actual or constructive, was used. 


APPEAL from Circuit Court of Pike. 

Tried before Hon. JAMES E. Coss. 

The appellant, a boy about fourteen years old, was tried 
and convicted of breaking and entering a dwelling house, 
with intent to commit arape. The evidence showed that 
he, while in a naked condition, broke into the room where 
the female, alleged to have been assaulted, was sleeping ; 
that the female was aroused by feeling the bed jar, and upon 
drawing up her foot it came in contact with the defendant ; 
that when the alarm was made defendant fled. The de- 
fendant proved that ‘about one week prior to the alleged 
assault he entered the room where the girl was sleeping, 
raised her clothes and placed his hand about the middle of 
her person, and upon her screaming, ran out; and that he 
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was not reproached about this by any one.” This was all 
the evidence, and the court, among other things, charged the 
jury, that “if defendant broke into and entered the house 
with intent upon his part to gratify his passion upon the 
person of the female, either by force or by surprise, and 
against her consent, then he is guilty as charged.” Defend- 
ant excepted to this charge. 


Neither the record nor docket shows that any counsel ap- 
peared for the appellant. 


Attorney General SANFORD and W. D. Woop appeared 
for the State. 


MANNING, J.—In Lewis v. The State (30 Ala. 54), de- 
cided in 1857, a prosecution of a negro slave for rape, or at- 
tempt to commit rape, by personating the husband of a mar- 
ried white woman, and so effecting, or endeavoring to effect, 
illicit sexual intercourse with her, this court said: “It is 
settled by a chain of adjudications, too long and unbroken 
to be now shaken, that force is a necessary ingredient in the 
crime of rape. The only relaxation of this rule is that this 
force may be constructive. Under this relaxation it has been 
held, that where the female was an idiot, or had been ren- 
dered insensible by the use of drugs or intoxicating drinks, 
bass she was incapable of consenting, and the law im- 
plied force ;” in support of which propositions authorities 
were cited. And it was further held that where the sexual 
intercourse was had with the consent of the woman, ‘“al- 
though that consent was procured by fraudulent personation 
of her husband, there was neither actual nor constructive 
force, and such act does not amount to the crime of rape.” 

It is not easy to conceive of a case in which an act of this 
sort could be more properly said to have been accomplished 
by “surprise.” Yet it was decided, as we have seen, 
that it would not amount to a rape, and further, that if unsuc- 
cessful the offender would not be guilty of an attempt to 
commit a rape, if he did not intend to overpower the woman 
by force, if necessary. (This decision led to enactments to 
meet such a case). 

The offender in the case before us was a youth fourteen 
and one-half years old, and the female was a girl of about 
the same age. She was in bed in the same room in which 
three or four of her sisters were also sleeping. Defendant, 
through a window that was nailed up, broke into and en- 
tered the room, about two hours after midnight. Being 
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aroused by his jarring against her bed, and her foot being 
brought into contact with his naked person, she screamed 
and alarmed the household, and he escaped through the win- 
dow. The indictment against him was for breaking into and 
entering a dwelling house with intent to commit rape, and 
(in a separate count) with intent to commit a felony. The 
breaking into and entering were clearly proved; and the 
court charged the jury, among other things, that if this was 
done “with the intent upon his part to gratify his passion 
upon the person of the female, either by force or by surprise, 
and against her consent, then he is guilty as charged” in 
the count alleging the intent to commit a rape. 

According to the reasoning in Lewis v. The State, it can- 
not be maintained that this charge was correct. It plainly 
implies that the crime of rape may be committed without 
force, either actual or constructive ; whereas, not only has 
it always been held that there must be force, but the short 
forms of indictment, in which nothing is contained that was 
not held to be essential, prescribed by the Code of this State 
for that crime, and the assault with intent to commit it, ex- 
pressly use the word forcibly, as necessary in describing those 
offenses. R. C. 808, 809, forms Nos. 7 and 15. 

The very question presented by this record has been de- 
cided in other States, in cases of greater aggravation, and in 
which the parties accused were negroes, and the females 
white persons. In Charles v. The State (6 Eng. Ark. 389), 
the testimony of the principal witness, a Miss Combs, was: 
“That about 4 o’clock in the morning, as she was lying asleep 
with four other little girls, she was awoke by some one who 
touk hold of her by the shoulders and tried to turn her 
over; that she was lying with her face towards the other 
girls ; that he made an effort to get over her ; that she threw 
out her hand and discovered the person to be a man and 
partly undressed ; that she then raised the alarm and called 
for help,” &c. The judge who delivered the opinion of the 
court says: “In the case of Rex v. Williams (32 Eng. Com. 
L. R. 524), it was held that in order to find a prisoner guilty 
of an assault with intent to commit a rape, the jury must be 
satisfied that the prisoner, when he laid hold of the prosecu- 
trix, not only desired to gratify his passion upon her person, 
but that he intended to do so at all events, and notwithstand- 
ing any resistance on her part. In the case of Comm. v. 
Fields, a free negro (4 Leigh, 648), which was an indictment 
for an attempt to ravish a white woman, the jury found a 
special verdict—that the prisoner did not intend to have car- 
nal knowledge of the female as charged in the indictment, 
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by force, but that he intended to have such carnal knowledge 
of her when she was asleep, and made the attempt,” &c., 
“but used no force except such as was incident to getting to 
bed with her, and stripping up her night-garment in which 
she was sleeping, which caused her to awake. Upon that 
state of facts the general court of Virginia was of opinion 
that he ought to have been acquitted.”” And upon these au- 
thorities the supreme court of Arkansas held that the negro 
Charles could not, upon the facts in the case before them, be 
found guilty of an assault with intent to commit rape. 

The same court in a subsequent case (Pleasant v. The 
State, 13 Ark. 360), of a very aggravated assault by a slave 
upon a white woman, referring to the ease of Charles v. The 
State, supra, and commenting on the nature of the crime, 
say: ‘The better authority would seem to be, that if the 
man accomplish his purpose by fraud, as where the woman 
supposed he is her husband, or obtained possession of her 
person by surprise, without intending to use force, it is not 
rape, because one of the essential ingredients of this offense 
is wanting. So, where force is used, but the assailant desists 
upon resistance being made by the woman, and not because 
of an interruption, it cannot be said that it was his intention 
to commit rape.” 

The charge of the court in the cause now before us was 
not in consonance with the almost uniform current of decis- 
ions in respect to the using or purpose to use force by the 
accused, in accomplishing the gratification of his passions in 
such a case, and was, therefore, erroneous. 

The judgment is reversed and the cause remanded ; but 
the prisoner must remain in custody until discharged by due 
eourse of law. 


McIver v. Robinson. 


Taxation of National Bank Stock. 


1. Revenue law of 1868; what covers—The purpose of the revenue law 
of 1868 was to impose a tax on all property, real or personal, not especially 
exempted, which 1s taxable by the State, and the terms of the law are broad 
enough to cover shares of the capital stock of a national bank, although no 
express mention is made of them. 

2. Share of stock of national bank; what taxation subject to—Shares of 
the capital stock of a national bank are personal property, made, by the 
express provisions of the act of Congress, liable to State taxation, at the 
ylace where the bank is located, without regard to the residence of the stock- 
holder, provided they are not taxed at a greater rate than other moneyed 
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3. Revenue law of 1868 ; exemptions under; purpose of.—The purpose of 
the revenue law, in exempting “all shares of the capital stock of corpora- 
tions which are required to list their property for taxation,’’ was to avoid 
the double taxation which would result from the taxation, both of the 
property of which the capital stock consists, and the shares of stock which 
represent the same property. This exemption has no application to shares of 
the stock of a national bank, whose capital consists mainly, if not entirely, 
of United States bonds, which the corporation is not required to list for 
taxation. 


APPEAL from Montgomery Circuit Court. 

Tried before Hon. JAMES Q. SMITH. 

M¢ ‘ver, a citizen of Macon county, was a stockholder in 
the First National Bank of Montgomery. Patrick Robinson, 
tax collector of Montgomery county, assessed taxes on his 
stock, and notified the president of the bank. Neither McIver 
nor the president of the bank paid the taxes, and Robinson 
Jevied upon the shares, and was proceeding to sel] them, 
when McIver petitioned the circuit court for a certiorari to 
revise his action in the premises, and for a prohibition to 
prevent him from selling the shares. MelIver alleged in the 
petition that the stock was not subject to taxation by the 
State or county. 

Robinson demurred to the petition, on the ground that, “ it 
shows on its face all the facts from which the law deduces 
the duty of the tax collector of Montgomery county to have 
assessed the taxes against petitioner, and to have levied 
upon the stock to satisfy the assessment.” 

This demurrer was sustained, and the petition was dis- 
missed ; to which petitioner excepted, and now assigns this 
ruling for error. 


SToNE & CLoPTON and JAMES W. LAPSLEY, for ap- 
pellant.— National banks are among the corporations required 
to list their property, and under the revenue law of 1868, 
which expressly exempted “all shares of the capital stock of 
any company or corporation which is required to list its 
property for taxation,” are not liable to be taxed by the 
State or county. The State has no right to tax the means 
and instrumentalities of the Federal Government (among 
which are national banks), unless permitted by Congress, and 
then only in the manner and to the extent permitted. 
Hence any State statute taxing these shares, which violates 
the limitations imposed by the act of Congress which permits 
it, is invalid. Van Allen v. The Assessor, 3 Wallace, 573 ; 
Bradley v. The People, 4 Wallace, 459; National Bank v. 
The Commonwealth, 9 Wallace, 353. 

The revenue law of 1868 does not conform to the second 
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limitation of the act of Congress which permits the State to 
tax the shares—that is, that the tax shall not exceed the rate 
imposed upon other moneyed capital in the hands of indi- 
viduals. 


Henry C. SEMPLE and D. S. Troy, contra.—The State 
has the right to tax the shares of its own citizens in national 
banks without the authority of Congress. MeCulloch vy. 
Maryland, 4 Wheaton, 436. 

The acts of Congress do authorize the States expressly to 
tax the shares. Sections 40, 41, act of June, 1864. \ct of 
10th Feb., 1868. Van Allen v. The Assessor, 3 Wallace, 
573; Bradley v. The People, 4 Wallace, 49; National Bank 
v. The Commonwealth, 9 Wallace, 353; Lionburger v. Rouse, 
9 Wallace, 468. 

The act authorizing the organization of national banks 
makes their shares personal property, and as such they are 
taxable under section 6 of the revenue code of 1868. 


BRICKELL, C. J.—The case presents but two questions, 
which are, it seems to us, free from all difficulty, in view of 
the decisions of the supreme court of the United States, and 
ot the appellate courts of the several States, in which they 
have been considered. The first of these is, the liability of 
shares in national banks to State taxation at the place 
where the bank is located, without regard to the residence 
of the shareholder; the second is, whether the revenue law 
of 1868 imposed a tax on such shares, and if imposed, is it 
at a greater rate than is imposed upon other moneyed capital 
in the hands of individual citizens of the State ? 

The acts of Congress under which national banks are 
organized expressly authorize State taxation of the shares in 
such banks, at the place where the bank is located, without 
regard to the domicile or residence of the respective share- 
holders. Tappan v. Merchants’ National Bank, 19 Wall. 490. 
The restriction or limitation on the power of the States to 
impose such taxation, originally fixed, was, not only that it 
should not exceed the rate assessed on other moneyed 
capital, but that it should not exceed the rate imposed upon 
the shares in any of the banks organized under the authority 
of the State. State banks having been dissolved, or merged 
into national banks, because of the tax imposed on them by 
Congress, to promote the policy of the national banking 
system, in 1868, the power of the State to tax was subjected 
to the sole limitation that it should not impose a greater rate 
of taxation than was imposed on other moneyed capital. 15 
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U. S. Statutes, 54. Property, real or personal, is the legiti- 
mate subject of taxation, because of the protection afforded 
it by government. The law of the State in which the 
national bank may be located affords to it, and to its share- 
holder, the measure of protection extended to the citizen, 
and tohis property. In the absence of positive congressional 
enactment, the contracts into which the bank may enter are 
construed and enforced according to the law of the State in 
which it is located. The courts of the State are open to it 
as freely as to the citizen. Whatever of profits the share- 
holder may derive, are derived from business transacted in 
the State, and under its laws. The substantial reason for 
exempting them from State taxation, which might be urged, 

is, that they are instrumentalities or agencies of the Federal 
Government, by which some of its most important operations 
are conducted. If subjected to State taxation, the power 
could be so exercised as to destroy them, or if not, to em- 
barrass them, and to embarrass the Federal Government. 
That reason was fully considered by the Congress, and 
against such perversion or abuse of the taxing power of the 
States, the banks and the government were guarded. 
Equality of, and not exemption from, taxation by the State 
was secured. Commonwealth v. National Bank, 9 Wall. 361; 

Lionberger v. Rouse, ib. 468; Providence Bank v. City of 
Boston, 101 Mass. 575. 

By the express terms of the act of Congress, shares in 
national banks are declared personal property. Independent 
of such declaration, they would have been so regarded. The 
purpose of the revenue law of 1868, expressed in more than 
one section, was to impose a tax on all property, real and 
personal, not specially exempted, taxable by the State. The 
6th section enumerates the property to be listed for taxa- 
tion, specifies all real property, specifie personal property, 
and then concludes, ‘all other property, real or personal, 
not otherwise specified herein, or exempt by law from taxa- 
tion, and its value.””, Pamph. Acts, 1868, p. 301. The 11th 
section declares, “that there shall be, and hereby is, levied 
on all property in this State, real and personal, not herein 
exempt from taxation, an aanual tax of three-fourths of one 
per cent.” Jb. 303. There is no exemption of shares in a 
national bank, or of any corporate property, except of munici- 
pal, educational, or religious corporations, or of unsold 
and uncultivated lands donated by Congress to railroads. 
There is an exemption of “all shares of the capital stock of 
any company or corporation which is required to list its 
property for taxation in this State.” Pamph. Acts, 1868, p. 
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299. This exemption is applicable only to shares of the 
stock of corporations the capital of which consists of prop- 
erty the corporation is required to list for taxation. The 
shares represent the interest of the shareholder in such 
property; and as the property is taxed, to avoid double taxa- 
tion, the shares are exempt. The capital of the national 
bank in which the appellant holds shares, consists largely, 
if not entirely, of the bonds of the government of the United 
States, which the bank is not required to list for taxation, 
If it consists, and it is almost impossible to conceive that it 
may, of any property the bank is required to list for taxa- 
tion, the record does not disclose it. This exemption we 
cannot suppose has any reference to national banks. 

We do not deem it necessary to inquire whether the 
revenue law of 1868 specifically enumerates shares in a 
national bank as a subject of taxation. If it does not, as we 
have already intimated, they are embraced under the general 
terms, “all other property, real or personal,” not specially 
enumerated or specially exempt. It has not been suggested, 
nor could it have been, that the tax assessed against the 
shares of appellant was greater than that assessed on other 
moneyed capital. To such tax they are liable, and it 
appears to have been properly assessed. 

The judgment of the circuit court is affirmed. 





Beall v. The State. 


Indictment for Burglary. 


1. Ownership of building burglariously entered. how alleged.—Our statutes 
have not changed or abrogated the common law rule, that in indictments for 
burglary the ownership of the building entered must be precisely laid, and 
proved as averred. 

2. Same; what insufficient--An indictment for burglary, describing the 
house in which the offense was committed as ‘‘the property of the estate 
of the late John Tate,” does not contain any averment of ownership, and is 
fatally defective. (Overruling on this point, Murray d: Bell v. The State, 
48 Ala. 665; Anderson v. The State, 1b. 675). 


APPEAL from Circuit Court of Greene. 

Tried before Hon. LUTHER R. SMITH. i 

The appellant, and two others who do not appeal, were 
indicted for burglary. 

The indictment contained two counts. The first count 
charges that the defendants “broke into and entered, with 
the intent to steal, the dwelling house of the late John Tate, 
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said house now, and at the time of the offense committed, be- 
: longing to the estate of the late John Tate,” &c., Ke. 
: The second was like the first, except that it alleged that 
the house was “the dwelling house of the estate of the late 
John Tate.” 

Both counts allege that the felonious intent with which 
the burglary was committed was consummated by a larceny 
of goods in the house. 

On the trial it appeared that Tate, some time previous to | 


a eee 


the burglary, had moved out of the house, on account of 
back water from the river, and died a few hours before the 
commission of the offense. Tate died unmarried and 
childless. 

The defendant requested the court, in writing, to charge / 
the jury, if they believed from the evidence that Tate was 
dead at the time the burglary was committed, and died un- 
married and childless, they could not convict the defendant. 
The court refused to give this charge, and the defendant duly 
excepted. 


SNEDICOR, COCKERELL and HEAD, for appellant. 








Joun W. A. SANFORD, Attorney General, contra. 


| 

BRICKELL, C. J.—The indictment is for burglary, i 
averring a breaking and entry, in the first count, “of the | 
dwelling house of the late Jno. Tate, said house now, and at | 
the time of the offense committed, belonging to the estate of i 
the late Jno. Tate;” and in the second count, it is averred 
to have been “the dwelling house of the estate of the late 
Jno. Tate.” The common law requires that an indictment | 
for burglary must lay with precision the ownership of the 
house in which the offense has been committed, and the 
proof must conform to the averment. 2 Lead. Cr. Cases, 53; 
2 Bish. Cr. Pr. § § 135-6-7-8; 2 Whart. Am. Cr. Law, 
§ 1555, et seq.; 1 Russ. Crimes, 806. The statutes have not 
abrogated or modified this rule; on the contrary, the form of 
indictment prescribed contains an express averment of | 
' 
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ownership. R. C. p. 811, form No. 35. 

There is no averment of ownership in either count of this 
indictment. That which is intended as such an averment 
shows on its face that the ownership is not disclosed. If the 
person described as Jno. Tate is dead, and that is the in- 
tendment, and during life was the owner of the dwelling, on 
his death it devolved on his personal representatives, heirs, | 
or devisees. Who these are is not averred. In Pleasant y. 
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State, 17 Ala. 190, the indictment described the defendant as 
a slave, “the property of the late William Copeland.” 
DarGan, C. J., said: “Is the ownership of the accused 
sufficiently averred? The allegation is that Pleasant, a 
slave, ‘the property of the late William Copeland.’ In the 
sense in which the adjective /ate is here used, it means 
existing not long ago, but now departed this life. This is 
the meaning all would give it, and no doubt is the meaning 
intended to be attached to it by the pleader. The accused 
is therefore alleged to be the property of one not in life. 
This cannot be, for the dead can own no property. Death 
strips us of all rights and title to property, and casts them on 
the living, who alone can own property. The ownership of 
the accused is therefore not alleged, and the indictment is 
consequently defective.” It must be observed of this case, 
that the ownership of the accused, nor his status, was an 
ingredient of the offense with which he was charged. The 
only purpose of its averment was, that in the event of con- 
viction, it should be ascertained to whom the State must 
make compensation for the loss of property on his execution. 
The house broken and entered must not be the house of the 
accused, into which he had the lawful right of entry. The 
ownership is as essential as the ownership of goods on an 
indictment for larceny, or on any other indictment for an 
offense against property. It isa well known rule of criminal 
pleading, that when it becomes necessary to aver the owner- 
ship of property which resided in one dead, while living, if 
it is personal property, passing to the personal representa- 
tive, of which he has custody, actually or constructively, the 
ownership must be laid in him. If real property, then in 
the heir or devisee; and it is generally sufficient to aver it in 
the actual possessor. An illustration which clings to the 
memory of the lawyer, is given by Lord Hale: “ If A, dying, 
be buried, and B opens the grave in the night time and 
steals the winding sheet, the indictment cannot suppose them 
the goods of the dead man, but of the executors, administra- 
tors, or ordinary, as the ease falls out.” 2 Hale’s Pleas 
Cr. 181. The indictment was insufficient, and the con- 


viction erroneous. For aught that appears on the face of 


this indictment, the accused may have been the owner of the 
dwelling house. He may have been the heir, or devisee, or 
the personal representative of the deceased, having its 
possession, and the lawful right of entry. Such a presumption 
is not excluded by the averments. The cases of Anderson 
v. State, 48 Ala. 665, and Murray & Bell v. State, Ib. 675, 
it may be, induced the framing of the indictment in its 
Vou. Lim, 
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present form. These cases cannot be supported on princi- 
ple or precedent, and are introductive of a laxity in criminal 
pleading that ought not to be tolerated, and are consequently 
overruled. 

The judgment is reversed and the cause remanded, but 
the prisoner will remain in custody until discharged by due 
course of law. 


Hall e¢ al. v. The State. 


Indictment for living in Adultery, &e. 


1. “Living in adultery,’ &c.; construed.—It is a state or condition of co- 
habitation, as distinguished from a single or occasional criminal act, against 
which the statute against ‘‘living together in adultery or fornication’ is 
leveled. If parties for a single day live together in adultery, intending a 
continuance of the connection, the offense is complete, although the con- 
nection may be broken off by prosecution, or fear of it, or other cause. 

2. Same; province of jury as to.—It is the province of the jury, in view 
of all the facts and circumstances of the case, to determine whether there 
was a living together, or a mere single act of illicit intereourse—a cohabita- 
tion, looking to the intent of the parties, cr a mere adulterous intimacy, 
without any purpose of its continuance. 

3. Sentence; when sufficiently certain—A judgment of conviction requir- 
ing the defendant, on default of payment of fine, &c., to be put to hard la- 
bor for the county for a specified period, and “for such additional time as 
may be necessary to pay the costs and officers’ fees in the case, at a rate not 
exceeding forty cents per day,”’ no objection being raised below, is sufficiently 
formal and definite. 


APPEAL from Circuit Court of Crenshaw. 

Tried before Hon. JOHN K. HENRY. 

The appellants, Hall and Parmer, were indicted for “liy- 
ing together in a state of adultery or fornication.” 

The testimony on the part of the State went to show that 
the defendant, Hall, was seen in bed with the female de- 
fendant, Parmer, on three different occasions, and that he 
had confessed “that he had had illicit intercourse with her.” 
Where Hall lived was not shown. When arrested, he was 
found in Parmer’s house, which consisted of but one room. 
“He was on a pallet, and she was up, when the arrest was 
made.” The defense offered several witnesses, who had 
known the parties for some time before the finding of the 
indictment and during the period covered by it; and they 
testified that during that period, they had never seen an im- 
proper act or undue familiarity between them. 

The court charged the jury, among other things, that “be- 
fore they could find the defendants guilty, they must be sat- 
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isfied from the evidence that they did live in adultery as 
charged in the indictment ; but that if all the allegations of 
the indictment were established by the proof, beyond a rea- 
sonable doubt, they might convict the defendants, although 
the living in adultery was only continued for a single day.” 
The bill of exceptions states that to the last part of said 
charge, defendants excepted. 

The defendants then requested the court to charge the ju- 
ry, that “they must be satisfied beyond a reasonable doubt, 
and to a moral certainty, that the defendants did live in 
adultery or fornication. The simple facts of the defendants be- 
ing seen lying together, and at another time seen going to bed 
as many times as three, and defendant Hall’s admissions that 
he had sexual intercourse with the other defendant—these 
acts of themselves are not sufficient to find the defendants 
guilty ; they must live together in adultery or fornication.” 
The court refused to give this charge, and defendants ex- 
cepted. 

The jury found the defendants guilty, and assessed a fine 
of one hundred dollars against each of them. 

The judgment entry, after reciting the trial and verdict, 
&e., concludes: “And the defendant, William Hall, not hav- 
ing confessed judgment, is sentenced to perform hard labor 
for the county for thirty days, and is sentenced by the court, 
as additional punishment, by confinement at hard labor for 
the county for three months, and for such additional time as 
may be necessary to pay costs in this case, and the officers’ 
fees, at such rate as tle commissioners’ court may fix for 
said labor, at not exceeding forty cents per day. And de- 
fendant, Lucinda Parmer, is sentenced to thirty days im- 
prisoninent in the county jail.” 


JOHN D. GARDNER, for appellants.—The charge given by 
the court does not comply with the spirit of the statute. 
There can be no “living together” to the detriment of good 
morals or scandal to the community in staying together but 
for a single day. The same reason required the court to give 
the charge asked. The court had no power to impose addi- 
tional hard labor for costs beyond the thirty days fixed by 
section 3760 of the Revised Code. 


JOHN W. A. SANFoRD, Att’y Gen., contra.—The charge 
given asserted a correct legal proposition. Collins v. State, 
14 Ala. 608. Under that decision the charge requested was 
properly refused. No objection was taken to the sentence 
in the court below. 
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BRICKELL, C. J.—The charge of the court was doubt- 
less induced by the expressions found in State v. Glaze, 9 
Ala. 283, which are repeated in Collins v. State, 14 Ala. 608. 
These expressions are, that the statute punished persons 
“who live together in adultery or fornication,” “but there is 
no reason to suppose the offense may not be committed, if 
the connection should exist but for a single day. The living 
together criminally is a fact to be ascertained by the jury, 
and the offense is complete whenever the fact is demon- 
strated.” It may be neither case necessarily called for these 
expressions, but we think they are correct. It is obvious 
the statute does not intend to punish a single or occasional 
acts of criminal intercourse. It is a state or condition of 
cohabitation, as distinguished from a single or occasional 
acts, that it was intended to reach, designed by the parties 
as continuous, so long as they chose. This state or condition 
may well be assumed by them in a single day, if such is 
their purpose, as any other state or condition may be so as- 
sumed. If fora single day they live together in adultery, 
intending a continuance of the connection, the offense is 
complete, though it may be interrupted or broken off by a 
prosecution, or the fear of prosecution, or from any other 
cause. The true inquiry is, and onea jury will scarcely err 
in determining correctly, when the circumstances are in ev- 
idence, was it a living together, or a mere single act of il- 
licit intercourse ; was it cohabitation, looking to the intent 
of the parties, or a mere adulterous intimacy without any 
purpose of its continuance? 

The charge requested, if given, would have invaded the 
province of the jury, on whom was the duty of drawing the 
legitimate inference from the specific facts embodied in the 
charge. The judgment and sentence are in conformity to 
the statute, R. C., section 3760, and must be affirmed. 


Neal and Hicks »v. The State. 


Indictment for Burglary. 


1. Indictment ; when insufficient.—An indictment under 38596 of the 
Revised Code, which charges a burglarious entering into a shop or store of a 
third person, “in which goods, wares and merchandise and other valuable 
things were kept for use, sale or deposit,” &c., is defective. The valuable 
things should be described, and averred to be of value. 

2. Witness; when may speak of paper, without producing it.—On a trial 
for burglary, witnesses may state in explanation of their conduct in going to 
defendant’s house, that they had a search-warrant, without producing it, or 
accounting for its non-production. 
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3. Stolen property ; recent and unexplained possession of ; what evidence of. 
—The recent and unexplained possession by the defendant, of goods stolen 
from a house at the time it was burglariously entered, is evidence upon 
which the jury may convict of burglary; and a charge that these facts raise 
a presumption that the defendant stole the goods, but not that he committed 
the burglary, is properly refused. 


APPEAL from the Circuit Court of Baldwin. 

Tried before Hon. Harry T. ToUuLMIN. 

Appellants were convicted of burglary upon an_ indict- 
ment which charged that they “broke into and entered the 
shop or store of Henry G. Rodgerson, in which goods, mer- 
chandise or other valuable things were kept for use, sale or 
deposit, with intent to steal,” &c. On the trial, the court 
allowed a witness for the State to testify, that seeing tracks 
near the store leading in the direction of the houses of de- 
fendants, who lived near each other, he obtained a search- 
warrant, and on entering Neal’s house, some of the property 
stolen at the time of the burglary was found in it. The de- 
fendant objected to this testimony, on the ground that the 
search-warrant had not been produéed, or its absence ac- 
counted for ; but the court overruled the objection, and _per- 
mitted the witness to testify. Hicks admitted that he broke 
into the store and stole the property found, but denied that 
Neal was in any way concerned in the burglary. Neal also 
denied all participation in the matter, but did not explain 
how the goods came into his possession. Upon this evidence 
the court charged the jury, “that if they found from the 
evidence that the store was broken into and entered, and the 
goods in question were stolen therefrom, and if Neal was a 
short time afterwards found in possession of them, and such 
possession was unexplained, it was evidence of guilt.” To 
this charge the defendant Neal excepted. Neal then asked 
the following charge: “That the recent possession of stolen 
property, unexplained, raises the presumption that the person 
in possession is the thief, but it raises no presumption that 
he broke into a store or shop with intent to steal.” The 
court refused to give the charge, and defendant excepted. 

The insufficiency of the indictment, and the charges given 
and refused, are here assigned as error. 


ALEXANDER McKinstry, for appellant. 
JOHN W. A. SANFORD, contra. 


BRICKELL, C. J.—The indictment not specifying the 
valuable things kept in the shop or storehouse for sale, use 
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or deposit, and that such things were of value, is insufficient 
to support the judgment of conviction, under the authority 
of Norris & Coleman v. State, 50 Ala. 126; Ike Robinson v. 
State; Jasper Webb v. State, June term, 1875; Danner v. 
State, present term. 

There was no necessity for the production of the search- 
warrant. It was collateral to the matters in issue, and was 
adverted to by the witnesses merely as explanatory of their 
conduct in entering into the house of the defendant. 

In the charges of the court, and in the refusals to charge 
as requested, there was no error. The possession of goods, 
recently after a burglary, which were stolen in the commis- 
sion of the offense, devolves on the possessor the onus of 
explaining the possession, if he would neutralize the unfavor- 
able presumption the law raises. Because of the insufficiency 
of the indictment, the judgment must be reversed and the 
cause remanded. ' The prisoners will remain in custody until 
discharged by due course of law. 


.' 


Rembert v. The State. 


Indictment for Forgery. 


1. Forgery; definition of.—The court adopts the definition of forgery 
given by Bishop—the false making or material altering, with intent to de- 
fraud, any writing which, if genuine, might apparently be of legal evidence, 
or the foundation of a legal liability. ; 

2. Same; what not subject of.—An instrument which, on its face and in 
its frame, is illegal, or necessarily innocuous from its character, is not the 
subject of forgery ; but otherwise, where, although the instrument is of no 
legal efficacy or capability of working to the injury of another, such capa- 
bility can be imparted to it by extrinsic facts. If the indictment fails to 
aver such extrinsic facts, it is bad. 

3. Indictment for forgery; what not demurrable—An indictment charg- 
ing that detendant forged, with intent to defraud, a written instrument, as 
follows: ‘‘Due 8.25. Askew Brothers,” meaning thereby that eight dollars 
and twenty-five cents were due to him from Askew Brothers, which was a 
partnership composed of certain specified individuals, is not demurrable, 
and charges forgery in the second degree, under section 3702 of the Revised 


Code. 


APPEAL from Circuit Court of Marengo. 

Tried before Hon. LUTHER R. SMITH. 

The appellant was tried and convicted on an indictment 
which charged that he, “with intent to defraud,” forged an 
instrument in writing, in words and figures, as follows: 
“Due 8.25. Askew Brothers,” meaning thereby that there 
was due the bearer of said instrument, from said Askew 
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Brothers, a firm composed of Samuel H. Askew and War- 
ren S. Askew, the sum of eight dollars and twenty-five 
cents. 

The defendant demurred to the indictment, on the 
grounds, “Ist, that the instrument in writing, alleged to be 
forged, is invalid on its face, creates no liability, has no le- 
gal tendency to effect a fraud, and cannot be the subject of 
forgery ; 2d, that the instrument alleged to be forged creates 
no legal liability against any person whatever, and is not a 
bill, note, check, certificate, or other evidence of debt; and 
that the meaning of the instrument cannot be ascertained 
from the words and figures thereof.” The court overruled 
the demurrer, and its ruling is now relied on as error fatal 
to the conviction. 


McCaa & BartLett.—The instrument is not a writing 
of any validity at law. It creates no liability upon any one, 
and cannot be the subject of a forgery. An instrument must 
be valid on its face to be the subject of forgery. State v. 
Smith, 8 Yerger, 151; Jone’s case, Lord Mansfield, Sum. 
Assizes, 1779 ; State v. Pierce, 8 Iowa, 231; 37 Texas, 591. 


JoHN W. A. SANrorp, Att’y Gen., with whom was R. H. 
CLARKE, contra.—An action could have been maintained 
against Askew Brothers on the instrument if valid, and 
hence it is the subject of forgery. 

The indictment is good, if any state of facts could have 
existed which would have supported it. The court, looking 
at the instrument without the aid of inwendo in the indict- 
ment and extrinsic proof, had the right to supply the word 
dollars. Murrell vy. Handy, 17 Mo. 406; Northrop v. San- 
born, 22 Vt. 4383; Butler v. The State, 22 Ala. 438. 


BRICKELL, C. J.—There are numerous definitions of 
the offense of forgery, not perhaps substantially differing. 
We adopt, as comprehensive and precise, that given by Mr. 
Bishop: “Forgery is the false making, or materially alter- 
ing, with intent to defraud, of any writing which, if gen- 
uine, might apparently be of legal efficacy, or the foundation 
of a legal liability.” 2 Bish. Crim. Law, § 495. Mr. Bishop 
observes: “The principal point for consideration is, that the 
instrument must either appear on its face to be, or be in fact, 
one which, if true, would possess some legal validity; or, 
in other words, must be legally capable of effecting a fraud.” 
Ib. § 503. If the writing has this capacity, it is not neces- 
sary the fraud should have been consummated ; the offense 
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is complete without the concurrence of damage or injury. 
Jones v. State, 50 Ala. 161. 

If the writing is void on its face, illegal in its very frame, 
it has not the capacity of effecting a fraud, and is not the 
subject of forgery. An illustration given by Mr. East is 
Wall’s case, who was convicted for forging and altering a 
will of land, purporting to be attested by only two, the stat- 
ute of wills requiring the attestation of three witnesses. The 
judges held the conviction wrong, because the instrument on 
its face was void, incapable of working injury, and no ex- 
trinsic facts could impart to it validity. 2 East’s Crown 
Law, 953. So, in People v. Galloway, 17 Wend. 540, a deed 
of lands made by a feme covert, conveying her own real es- 
tate, the deed on its face disclosing the facts, and not pur- 
porting to be acknowledged in the mode prescribed by the 
statute to give it validity, was declared not the subject of 
forgery. The forgery of a certificate of a private individ- 
ual, that a slave was a freeman, not if genuine being evi- 
dence of the fact certified, imposing no duty, and conferring 
no right, was not the offense denounced. It was not the 
fabrication of an instrument which could affect property. 
State v. Smith, 8 Yerger, 150. Such an instrument doubt- 
less might have been the ingredient of a cheat, if injury had 
ensued from it; but being of no legal efficacy, either appa- 
rent or which could arise from extrinsic facts, it was not 
sufficient to constitute the offense of forgery. The false 
making a bill of exchange, void by statute, will not consti- 
tute the offense. State v. Jones, 1 Bay, 205; Moffatt’s case, 
2 East’s Crown Law, 954. 

This general rule, that if the instrument is void on its 
face, it is not the subject of forgery, must be taken with this 
limitation: when the instrument does not appear to have 
any legal validity, or show that another might be injured by 
it, but extrinsic facts exist by which the holder of the paper 
might be enabled to defraud another, then the offense is com- 
plete, and an indictment averring the extrinsic facts, dis- 
closing its capacity to deceive and defraud, will be supported. 
State v. Briggs, 34 Vt. 503. The fact that the paper is in- 
complete or imperfect in itself, and that without the knowl- 
edge of extrinsic facts it does not appear that it has the vi- 
cious capacity, only renders it necessary that the indict- 
ment should aver the extrinsic facts. In all indictments for 
forgery at common law, it was necessary to set out the in- 
strument, so that it would judicially appear to the court that 
it was the subject of forgery. When the instrument is com- 
plete, perfect, and not void on its face; and when it is spo- 
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ken of as void, is intended illegal in its very frame, or in- 
nocuous from its character, as in the case of the will not 
properly attested, or the void bill of exchange, or the cer- 
tificate worthless as evidence, or the deed void because of 
the incapacity of the grantor, its criminal character was dis- * 
closed to the court. When the instrument is imperfect, in- 
complete, and its real meaning and terms are not intelligible 
from its words and figures, but are to be derived from ex- 
trinsic facts, and its capacity to injure is dependent on such 
facts, then, when such facts are averred, and the instrument, its 
meaning and purport, made intelligible to the court, it ap- 
pears judicially, with as much certainty as if the extrinsic 
facts were on the face of the instrument, and that set out in 
hee verba,whether it has the vicious capacity, and is the sub- 
ject of forgery. Carberry v. State, 11 Ohio St. 411; Com- 
monwealth v. Ray, 3 Gray, 448; State v. Wheeler, 19 Minn. 
98 (S. C. 1 Green’s Crim. R. 541); People v. Shall, 9 Cow. 
778; People v. Harrison, 8 Barb. 560; Reed v. State, 28 
Ind. 396 ; Commonwealth v. Hinds, 101 Mass. 211; People 
v. Stearns, 21 Wend. 413. In this last case the principle is 
thus stated: “The indictment must show the forgery of an 
instrument which, on being described, appears on its face 
naturally calculated to work some effect on property ; or, if 
it be not complete for that purpose, some extrinsic matter 
must be shown, whereby the court may judicially see its ten- 
dency. As an instance of the latter, suppose a man has the 
custody of property, which he agrees to deliver, on the 
owner sending him certain words under his hand, which 
have no respect to property, but which are a secret sign 
agreed upon between them, and known only to them. Such 
words would be the subject of forgery within the stat- 
ute ; but not being significant, and it not being conceivable 
how mischief would ensue from their use, the custody of 
the goods and the agreement on the words must be shown 
in the indictment. But suppose a letter by which the writer 
requests another to deliver ‘my purse of gold’ or ‘my package 
of bankbills’ to A. B., are not the court capable of seeing at 
once how the forgery of such an instrument may work a 
fraud ; and hence would not the allegation that the letter 
was counterfeited, with the usual general averment that the 
act was with the intent to defraud, be sufficient ?”’ The true 
inquiry is, not whether the instrument on its face is uncer- 
tain, incomplete, and unintelligible, but is it void; if 
genuine, without regard to extrinsic facts, would it be in- 
valid? The uncertainty and incompleteness may be re- 
moved or cured by reference to extrinsic facts; and when 
Vou. um. : 
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these are averred and proved, the offense is punishable as 
forgery. 

The want of a payee, and the want of an expression in 
words, or in figures accompanied by the dollar mark, of the 
sum acknowledged to be due, are the defects which it is in- 
sisted render the instrument forged void. No statute de- 
clares such an instrument void, and it certainly offends no 
principle of the common law for the maker to acknowledge 
in that form his indebtedness either to the person to whom 
the acknowledgment is delivered or to some other person 
who may be expected to receive it. It is merely uncertain 
and incomplete, and that it has the vicious capacity to de- 
fraud depends wholly on extrinsic facts. If these are 
averred, and disclose this capacity, the indictment is suffi- 
cient ; and proof of the facts will authorize conviction. Sup- 
pose the instrument genuine, and the defendant suing the 
makers, Askew Brothers, on it, averring in his complaint 
the facts averred in the indictment, can it be doubted the 
complaint would be sufficient, and proof of the facts entitle 
him to a recovery ? 

Under our statute, the instrument would import a consid- 
eration, and its execution could only be denied by a sworn 
plea ; nor could the ownership of the plaintiff, averred in 
the complaint, be put in issue otherwise than by a sworn 
plea. The court would by intendment supply the dollar 
mark, omitted in expressing the sum acknowledged to be 
due, rather than treat the instrument as void for uncertainty. 
Murrill v. Handy, 17 Mo. 406; Northrop v. Sanborn, 22 Vt. 
433; Evans v. Steel, 2 Ala. 114; White v. Word, 22 Ala. 
442; Butler v. State, 22 Ala. 43. Courts are very reluctant 
to pronounce written instruments void for mere uncertainty. 
When words are omitted, which from the very nature of the 
instrument can be supplied with certainty, the legal con- 
struction and operation of the instrument is the same as if 
they had been expressed. No one can doubt, if Askew 
Brothers had made and delivered to the defendant a genuine 
instrument, in the words and figures of the false instrument, 
that the courts, wt res magis valeat quam pereat, would have 
supplied by intendment the defects which it is insisted now 
render the instrument void. 

If on its face the instrument is so uncertain that it does 
not appear to be the subject of forgery, capable of working 
injury, the averments of the indictment cure the defect, and 
place the instrument just where it would stand if these facts 
were expressed on its face. It would then be an instrument 
ereating a pecuniary demand, and its falge making forgery 
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in the second degree, under the statute. R.C. § 3702. 
There was no error in overruling the demurrer to the in- 
dictment, and the judgment must be affirmed. 


Jackson v. The State. 


Assault with Intent to Murder. 


1. Act of December 31, 1868; effect of.—The effect of the act of De- 
cember 31, 1868, enacting that the provisions of ‘an ordinance relative to 
marriages between freedmen and freedwomen” should be extended to the 
18th day of July, 1869, was to provide that freedmen and freedwomen who 
were living together as husband and wife at the date of the act, and contin- 
ued to do so until the 13th day of July, 1869, were to be considered as law- 
fully married. 

2. Witness; competency of.—Where a freedman and freedwoman were liv- 
ing together as husband and wife on the 31st of December, 1868, and con- 
tinuously afterwards until 1875; neither of them is a competent witness 
against the other, upon a trial for an offense committed upon a third 


person. 

3. Same; duty of judge as to.—Where 9 witness, in a criminal case, is 
objected to on the ground that she is the defendant’s wife, it is improper to 
allow her to testify, and then instruct the jury to disregard her testimony, if 
from the evidence they found she was the defendant’s wife. The presiding 
judge must determine the competency of witnesses. 


APPEAL from Mobile City Court. 

Tried before Hon. O. J. SEMMES. 

The appellant was indicted for an assault, with intent to 
murder, upon one Benjamin Evans, in June, 1875. On the 
trial, the State offered to introduce one Jane Jackson, or 
Evans, to which the accused objected, on the ground that 
she was his wife. The evidence on the voir dire showed the 
following facts: At some time since the war, but prior to 
the 3lst of December, 1868, defendant and Jane had com- 
menced to live together as man and wife, and had continued 
to do so up to within four or five weeks of the time of the 
alleged assault. No marriage ceremony had ever been per- 
formed. 

Upon this state of facts the court permitted the witness to 
testify, and then charged the jury, “unless they believed 
from the evidence that the defendant and Jane were living 
together as man and wife during the time of slavery, and 
continued to live together until November 30th, 1867, they 
were not man and wife.” An exception was reserved to 
this charge, and it is now assigned as error, together with 
the action of the court in permitting the witness to testify. 


ANDERSON, for appellant. 
Vol, Lu. 
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JouNn W. A. SANFORD, Att’y Gen., contra. 


MANNING, J.—By an act approved December 31st, 1868, 
it was enacted “that the provisions of an ordinance passed 
November 30th, 1867, and No. 23, be and the same are 
hereby extended until the 13th day of July, 1869, any law 
to the contrary notwithstanding.” The reference made in 
this act is to “an ordinance relative to marriages between 
freedmen and freedwomen,” on page 175 of the Acts of 
1868; the first section of which is in part as follows: “All 
such freedmen and women who shall now be living 
together as man and wife shall be regarded in law as 
man and wife,” &c. And the second section provided, “that 
all prosecutions for bigamy, adultery and fornication, insti- 
tuted against any person or persons who have by mutual 
consent dissolved such connection, and afterward married 
another person, shall be null and void.” 

It is not necessary to decide whether the act first above 
recited, of the legislature of 1868, was meant to allow per- 
sons who were then husbands and wives to each other the 
privilege of changing partners till the 13th day of July, 
1869. But we decide that it was thereby enacted that any 
freedman and freedwoman who were at the date of the 
act living together as husband and wife, and continued 
thereafter to do so until after the date of July 13th, 1869, 
should be considered as lawfully married to each other. 

The judge of the city court was in error in holding that 
they only were embraced within the provisions of the law 
who, while in a state of slavery, were living together as if 
married, and afterwards continued to do so. The preamble 
to the “ordinance” referred to in the act did not qualify the 
language of the sections following it. It only assigned a 
reason for the adoption of the provisions therein. 

The evidence in this case showed that the witness called 
Jane Jackson, or Jane Evans, was living with the defend- 
ant, Frank Jackson, as his wife, and he with her as her 
husband, before the 31st day of December, 1868, and con- 
tinuously afterwards until 1875. She was, therefore, his 
lawful wife, and ought not to have been permitted to testify 
at all in the cause. 

The rule which excluded her as a witness is adopted in 
order to preserve the peace of families, as well as to exempt 
a wife from the great temptation arising thence to testify 
falsely. The reason of the rule, it will be perceived, should 
therefore operate to prevent such a witness from testifying 
at all to the jury. The evil to be obviated is not prevented 
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by compelling or allowing a person so situated to testify to 
the jury, and then instructing the jury, if from the evidence 
they found that she was the wife of the defendant, they 
should disregard the evidence. It is the duty of the judge 
to decide as to the competency and upon the right of the 
proposed witness to give any testimony. 

Judgment reversed and cause remanded. 


Sullins v. The State. 


Indictment for Larceny. 


1. Confessions; admissibility of ; rule as to——Before the confessions or 
admissions of the accused can be used as evidence against him, it must 
appear to the court that they were voluntary, not constrained. 

2. Same; when admissible.—No matter to whom made, or under what 
circumstances, confessions of the defendant are admissible against him if, 
upon consideration of all the circumstances surrounding him at the time he 
made them, they do not seem to have been influenced by the appliances of 
hope or fear. 

3. Act amending section 3706 of Revised Code, construed.—The purpose of 
the act of February 25th, 1875, amending section 3706 of the Revised Code, 
was to: make the severance and asportation of corn or cotton, whether in a 
— or immature state, from the freehold, into the offense of grand 
arceny. 

4. Same; signification of words used in.—The word ‘‘corn’’ and the 
words ‘‘outstanding crop,’’ as used in the statute, are not technical, and have 
a popular signification which cannot be misunderstood. 

5. Same; what sufficient to constitute offense under—When corn has 
reached a state in which it can be used as food for man or beast, the sever- 
ance and asportation of it is within the mischief against which the statute is 
designed to protect, and within its words. 


APPEAL from Circuit Court of Macon. 
Tried before Hon. JAMES E. Coss. 


_ The appellant was indicted under the act of February 
20th, 1875, for stealing part of an outstanding crop of corn. 
The evidence showed that he had pulled eight or ten 
*‘roasting-ears,”’ and that upon being arrested and interroga- 
ted by the person from whose field he had taken them, he 
began to beg and to offer to work for him, if he would not 

unish, and confessed that he had taken the roasting-ears. 

o threats or promises were made to him by any person. 
The court admitted the confessions thus made against de- 
fendant’s objection, and he duly excepted. This was all the 
evidence material to the points decided. The court charged 
the jury, that “if the defendant feloniously took and carried 
— corn, plucking it from the stalk, which at the time was 
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a part of an outstanding crop of corn, with intent to convert 
it to his own use, he is guilty as charged.” This charge was 
duly excepted to, and the defendant then asked the follow- 
ing charges: ‘1st. That an outstanding crop of corn isa 
cereal matured, and in a condition to be gathered into a 
house. 2d. That corn is grain unreaped and unthreshed. 
3d. That ‘ outstanding corn’ is that which remains beyond 
the proper time of housing, or matured corn in a condition 
to be housed.” The court refused to give either of these 
charges, and the defendant duly excepted. The admissions 
of tl.e confessions, and the charges given and refused, are 
now assigned as error. 


G. W. GuNN, for appellant. 
JOHN W. A. SANFORD, Att’y Gen., contra. 


BRICKELL, C. J.—Before the confessions of the ac- 
cused, or admissions made by him, can be received as evi- 
dence against him, it must appear to the court that they 
were voluntary, not constrained. Though made to the 
officer arresting him, or to the magistrate before whom he is 
earried for examination ; or made in answer to inquiries pro- 
pounded by either officer; and though neither has cautioned 
or warned him against confessing ; if, on a consideration of 
all the circumstances surrounding him when made, they do 
not seem to have been influenced by the appliances of hope 
or fear, from others, they are competent evidence. Seaborn 
v. State, 20 Ala. 15; King v. State, 40 Ala. 314; Franklin 
v. State, 28 Ala. 9. There is not in the evidence the 
slightest reason for supposing the declarations of the accused 
were induced by the act or expression of others. They 
originated in his own volition, without the intervention of 
extrinsic influence, and were properly received in evidence. 

The other questions presented by the record are covered 
by the decision in the case of Halley v. State, at present 
term. There is no room for doubt that the statute under 
which the indictment was found intended to change the 
common law principle, that the severance and asportation of 
corn or cotton, whether in an immature or mature state, from 
the freehold, was a mere trespass, and convert it into the 
offense of grand larceny. 

The word “corn” and the words “ outstanding crop ” are 
not technical, and have a popular signification which cannot 
be misunderstood. “ Corn,” here, whatever it may elsewhere 
signify, or whatever it may have signified elsewhere, does 
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not mean a cereal, or wheat, or barley, or oats, or mere 
grain. It means that which is termed Indian maize, and is 
and has been the principal breadstuff here. ‘ An outstand- 
ing crop” we all understand to mean, a crop in the field— 
not gathered thence and housed, without regard to its state. 
It is an outstanding crop from the day it commences to grow 
until it is finally gathered from the ground on which it is 
planted and taken away. There are doubtless intervening 
periods when its severance and asportation would be a mere 
trespass, and not larceny under the statute. When, however, 
corn has reached that state that it may be an article of food 
for man or beast, and of consequence vendible as such, its 
severance and asportation is within the mischief against 
which the statute was designed to protect, and within its 
words. 

The judgment is affirmed. 


Gerrish v. The State. 


Carrying on Business without License. 


1. Indictment; when subject to plea in abatement.—An indictment which 

sets forth the defendant’s christian name by initials only, is subject to plea 
in abatement, unless it is alleged that the christian name was unknown to 
the grand jury otherwise than as laid in the indictment. — 
« 2. Plea in abatement, replication to; when not demurrable.—A replication 
that the defendant is as well known by the name laid in the indictment as 
by any other is not subject to demurrer, because it does not appear that the 
letters, whether consonants or vowels, supposed to be the initials, are not 
the real name by which the defendant is known. 

3. Same.—If, upon issue to the replication, it appears from the evidence 
that the letters used were used as the initials of the true name, the court 
should instruct the jury to find the issue in favor of the defendant. 

4. Description; certainty of as to name of person.—Where individuals are 
only collaterally concerned in the acts charged in the indictment, as those 
whose rights or persons or property are affected by the acts constituting the 
offense, their names are sufticiently indicated by the initials of their christian 
names. In all cases, however, it is the duty of solicitors and grand juries 
to ascertain the true names. 


APPEAL from City Court of Montgomery. 
Tried before Hon. JOHN A. MINNIS. 
The opinion states the facts. 


GEORGE H. Patrick, for appellant.—Any person charged 
by the indictment must be described by his christian or first 
name (or that it is unknown) and his surname; and the 
initial of the first name of the defendant merely being set 
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out, and not his full name, is not such description, and may 
be made available by plea i in abatement disclosing his true 
name. Semble, if on the trial it appears that the full name 
of the party was known to the grand jury, or might have 
been ascertained upon inquiry of the witnesses, the de- 
fendant must be acquitted. Arch. Cr. Pl. 78-1, 80-81, note, 
and eases cited; Jb. 90, 111; Lymes v. State, 5 Porter ; 
Cantley v. Moody, 7 Porter, 443; Skinner v. State, 30 Ala. 
524; § 4113 Rev. Code, Ala.; State v. Lorey, 2 Brevard, 
395; Smith v. State, 8 Ohio, 294; Campbell v. State, 10 Ind. 
420; State v. Hand, 1 Eng. 165; Com. v. Pickens, 1 Pick. 
388; Com. v. Hall, 3 Pick. 262; Com. v. Kearns, 1 Va. 
Cases, 109; Birch v. Rogers, 3 Miss. 227; State v. Waters, 
2 Const. Ct. R. 169 ; Seelye v. Boon, Coxe, 138; Chappell v. 
Proctor, Harper, 49; Sabat v. Ellis, 1 Taylor, 148; Lanier 
v. Cocke, 6 Munf. 580; Bull v. Franklin, 2 Speer, 46; Craig 
v. Brown, Pet. C. C. Rep. 139; U. S. v. Keene, 1 McLean, 
441; Gordon v. Holliday, 1 Wash. Ct. Ct. Rep. 285; 4 Barn. 
& A. 536; 6 Moody, 264; 4 Maule & S. 360; 8 Moody, 526 ; 
Fisher’s Cr. Digest, 491; 2 Stark. Ev. (5 Am. ae 336, n. 
1 ;3 Gr. Ev. § 22 and notes; 7 Bacon’s Abr. pp. 5, 8, 19; 
1 Bishop’s Cr. Pro. § § 119, 121, 122, 128, 298, 299, 300, 301 
and n. 2. Vide Worcester’s Un. Dict. definition ‘of name, 
word, syllable, letter and initial. 

2. In abatement, the court can give none other than the 
proper judgment prayed for, which, in case of misdemeanor, 
is that the defendant be not compelled to answer the indict- 
ment, but depart the court without day. 1 Bish. Cr. Pro. 
578, citing Findley v. People, 1 Mich. 234; Arch. Cr. Pl. 
111, citing 2 Hale, 238; oy! v. Shakespeare, 10 East ; 
King v. Westby, alias Wesley, 2 Ea. 28; Petrie v. Wood- 
worth, 3 Caines, 219; McKinstry v. Pennoyer, 1 Scammon, 
319; Gaston v. Parsons, 8 Porter, 469; McCutcheon v. Mc- 
Cutcheon, ib. 151; Stephens on Pl. 135. 


JoHN W. A. SANFORD, Att’y Gen., contra. 


MANNING, J.—Appellant was indicted by the name of 
F. A. Gerrish for having engaged in the business or pro- 
fession of taking pictures without paying for and taking out 
a license according to the provisions of the revenue law. 
He pleaded in abatement that his name was not F. A. 
Gerrish, but Frank Augustus Gerrish ; that he was baptized 
by this name in Montgomery, and was generally called, and 
was known to the grand jury that indicted him by the name 
of Frank A. Gerrish. This was proved by the State’s wit- 
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nesses and those introduced on his behalf; two of whom 
were members of that jury. It was shown that he was well 
known in the city of Montgomery, perhaps was brought up 
here, and was generally called Frank Gerrish, or by his sur- 
name, Gerrish, only. On the other hand, it was proved that 
the name on his sign board, as a photographer, was “F. A. 
Gerrish ;”’ and one or two witnesses, who did not know him 
well, thought they had heard him spoken of as F. A. 
Gerrish. 

The State replied to the plea that defendant, at the time 
of the indictment, was as well known by the name F. A. 
Gerrish as by that of Frank Augustus Gerrish; to which 
defendant filed a demurrer, which was overruled, and issue 
joined. 

Upon this issue the court charged the jury, that if, from 
the evidence, they believed the defendant was as well known 
by the name of F. A. Gerrish as by that of Frank Augustus 
Gerrish, they should find a verdict for the State; to which 
defendant excepted. And he asked the court to instruct the 
jury, that if they believed from the evidence that by his 
christian name of Frank he was known to the grand jury at 
and before the time of the finding of the indictment, they 
must find for defendant; which was refused, and defendant 
excepted. This being asked orally, the court was not bound 
to give it. 

We agree with the supreme court of Connecticut in 
Tweedy v. Jarvis (22 Conn. 42), that letters of the alphabet, 
consonants as well as vowels, may be used as the names of 
persons, if given to them as such. The same was held in 
Regina v. Dale (5 Eng. L. & Eq. Rep. 360). <A declara- 
tion to a sci. fa. upon a recognizance described the justices 
before whom it was entered as Lee B. Townshend, Esq., and 
J. H. Harper, Esq., to which objection was taken by demur- 
rer, that their full names should be set out. Lord Camp- 
bell, C. J., said: “But I do not know that these are initials. 
I do not know that they were not baptized by these names. 
And I must say that I cannot acquiesce in the distinction 
made in the cases referred to, that a vowel may be a name, 
and a consonant cannot. ...... Why may not parents, 
for a reason good or bad, say that their children should be 
baptized by the name of B,C, D, For H?” And in this 
case, the court might, on the demurrer to the replication, 
have well said, it is alleged that he was as well known by 
the name of F. A. Gerrish as his name (and not as the sur- 
name with initials only of the christian name) as by his bap- 
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tismal name, and for that reason have overruled the de- 
murrer. 

But was the charge which the court gave, in view of the 
evidence, a full and correct instruction to the jury? The 
name of a party indicted must be set forth, as Bishop, in his 
Criminal Proc., says (1 vol. § 677), “to identify the person. 
Now, when a name is given, it must be the true name, or 
the party is not identified. ..... When the party is not 
correctly named, he must take advantage of the error by 
plea in abatement, and in the plea state what the true name 
is; for, if he does not do this, he will be conclusively holden 
to be the person in the indictment mentioned.” And in 
Smith v. The State (8 Ohio, 294), it was held that an “in- 
dictment designating the accused by initial letters as a bap- 
tismal name is good after verdict.” But the court added 
that a plea in abatement would have been fatal to it. 

It is true, Mr. Bishop says further, that it has been held in 
South Carolina that “where one who habitually uses initials 
for his christian name is so indicted, and the fact whether he 
be so known is put in issue, and he is convicted, the court 
will not interpose.” The case referred to is City Council v. 
King (4 McCord, 487), which we do not find in the library. 
Doubtless, though, it is predicated on the doctrine that if a 
man is well and generally known by a name different from 
his baptismal name, an indictment against him by the for- 
mer will be good, even against a plea in abatement. Proba- 
bly the oldest case of this sort is that of Gerard, in the time 
of Henry VII., cited by Sir Matthew Hale (2 P. C. 238). 
The defendant, being charged with a felony by the name of 
Alan Gerard, pleaded that his name was John Allen, and not 
Alan Gerard ; to which the king’s attorney was allowed to 
reply that he was as well known by the latter name as the 
former. 

But in this and other like cases, a real name, or one un- 
derstood to be such, is ascribed to defendant, and not the 
mere initial letters of his true name. Although F. might be 
a person’s name, if given as such, yet, if used as an initial 
merely, it is not then a name, or intended to be understood 
as his name. And as an initial letter, it indicates the name 
Frederick, Ferdinand, or Felix, or any other name begin- 
ning with that letter, as well as Frank, and therefore does 
not identify the person prosecuted, as an indictment ought 
to do. 

In this case, it cannot be doubted that those who prepared 
and preferred the indictment intended to use the letters F 
A in designating defendant, as initial letters, and not to say 
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that they constituted his name. For, as we have said, two 
of the grand jurors who made the presentment, and nearly 
all the other witnesses, prove that defendant was well known 
to them and in the community generally by his real name, 
Frank A. Gerrish. 

However proper it may be, in the hurry of daily life, and 
on unimportant occasions, to write one’s own name, or the 
names of others, in the shortest intelligible manner, it is not 
allowable to do so in so grave and solemn an instrument as 
an indictment by a grand jury under oath, which denounces 
the person denominated in it as a violator of the law, with 
intent to have him sought out from the rest of the commu- 
nity, and arrested and brought to punishment. And solici- 
tors and grand jurors ought to be diligent to find out and 
insert in their indictments the true names of those whom 
they thereby accuse. Of course, every one who can spell 
correctly, and knows a person’s name, knows also the initial 
letters of it, and can testify that he is well known by those 
initials. But they do not thereby become his name. F is 
not Frank ; H is not Henry; and the names of persons are 
not changed in the understanding of anybody because they 
are denoted by the initial letters used in spelling them. And 
if any man who is known by the initial letters of his name 
may be designated by them in an indictment, when the true 
name is also known, then everybody may be indicted by 
initials merely; for, of course, every one who knows the 
name of another knows also the initials of it. 

It is evident, from the charge given and the charges re- 
fused, that the instruction of the court to the jury led them 
to believe that if defendant was readily recognized by his 
surname with the prefix of the initials of his christian name, 
as everybody would be by his acquaintances, then these were 
to be considered as his name. Such a charge must have mis- 
led the jury, and in view of the evidence was erroneous. 

It is not so important where individuals are only collater- 
ally concerned in the act for which another is prosecuted— 
as, for instance, those whose persons or property may 
have been affected thereby—that their names should be so 
fully and correctly stated; though they also ought to be. 
Hence, in cases where the identity of such persons is estab- 
lished, it is held by some courts that they are sufficiently in- 
dicated by initials of their christian names. Franklin v. 
The State, in MSS. June Term, 1875; Regina v.’ Dale, 5 Eng. 
L. & Eq. R. 360. 

By our Revised Code (§ 4113), it is enacted that the in- 
dictment “must be certain as to the person charged; but 
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when his name is unknown to the grand jury, it may be so 
alleged, without further identification.” Under this section, 
if the grand jury knew only the initials of defendant’s first 
names, and could not have found out by reasonable diligence 
what these names were, it would have been legal for them to 
have indicted him as F. A. Gerrish (using the initials as 
such), if they had added that his name was unknown to them 
otherwise than as set out. But this they have not done ; 
and so the indictment was left subject to the plea in abate- 


ment. 
Judgment reversed and the cause remanded. 


Sparrenberger v. The State. 


Indictment for Keeping Open Shop on Sabbath. 


1. Statutory offense ; indictment for; how far should pursue the statute.— 
Although it is safer, it is not requisite that an indictment for a statutory of- 
fense should pursue the exact language of the statute; other words may be 
employed, but no word which is narrower than that used in the statute, or 
which has not its full signification, will suffice. 

2. “Shop”; what word not equivalent of.—The word “shop’’ is not the 
legal equivalent of the word ‘‘store,’’ as used in section 3614 of the Revised 
Code, which makes it a penal offense to keep open store on Sunday. 

3. Indictment; what not matter of plea in abatement.—It is not matter of 
a plea in abatement to the indictment that it was found without evidence of 
witnesses, or without legal documentary evidence, or returned into court 
without the concurrence of twelve grand jurors. 

4, Same.—Such objections, however, are available by timely motion to 
quash, or to strike the paper from the files; which the court should always 
grant, if satisfied by the evidence, beyond a reasonable doubt, that the 
grounds of the motion are true, and that there has been no lack of diligence 
in ascertaining the facts, and bringing them to the attention of the court. 

5. Indictment ; what not legal documentary evidence to authorize Lgse's | 
of —A former finding by a grand jury which has been quashed, or on whic 
a nolle pros. has been entered, is not such “legal documentary evidence” as 
will authorize the finding of a true bill; but where witnesses or legal docu- 
mentary evidence were before the grand jury, no inquiry as to its sufficiency 
is permissible on such a motion. 


APPEAL from City Court of Montgomery. 

Tried before Hon. JouNn A. MINNIS. 

The count of the indictment upon which the trial was had 
charged that the appellant, Sparrenberger, “being a merchant 
or shop-keeper, and not a druggist, did keep open shop on 
Sunday,” against the peace, &c. A demurrer to the count, 
on the ground that it did not charge the offense of keeping 
“open store,” was overruled. 

The defendant then filed five pleas in abatement. The 
first plea averred, in substance, that the indictment, which was 
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found at the present term, was found without any witnesses 
being examined before the grand jury. The second and 
third pleas aver that the indictment was found without the 
concurrence of twelve grand jurors. The fourth plea states 
that the indictment was found against defendant “on an in- 
dictment which had been found against him at a former 
term, and by a different grand jury, for the offense of keep- 
ing open store,” which indictment was quashed at a former 
term, and that the present indictment was found upon this 
and no other evidence. The fifth plea avers that the in- 
dictment was found without any evidence before the grand 
jury, and without any knowledge on the part of any of the 
grand jury of the commission of the offense by defendant. 

A demurrer was put in on behalf of the State to each of 
said pleas, and sustained by the court. The defendant 
thereupon went to trial on plea of not guilty, and was con- 
victed and fined ten dollars. 


ELMORE and MURPHEY, for appellant.—The word “shop” 
does not convey the idea meant by the statute when it uses 
the word “store.” It may or may not be an offense to keep 
open shop on Sunday—depending on the kind of shop. The 
pleas in abatement contained facts demonstrating that the in- 
dictment had no legal existence. 


F. 8. FerGuson, contra.—The indictment follows the 
words of the statute, except that the word “shop” is substi- 
tuted for “store”; but the two words are synonymous, as 
used in the statute. 12 Ala. 732; 18 Ala. 413; 22 Ala, 9. 
The demurrers to the pleas in abatement were properly sus- 
tained. In the first place, they contradicted the record. 4 
Denio, 133; Tuck v. State, 7 Ohio, 595; Ward v. State, 48 
Ind. 289. They also presented issues which could be proved 
only by the testimony of grand jurors themselves, which 
public policy forbids. § 4007 R. C.; State v. Gibbs, 39 Iowa, 
318; 2 Gallison, 364. 


BRICKELL, C. J.—It is a well established rule of crim- 
inal pleading, that if an offense is purely statutory, the in- 
dictment must pursue the words of the statute, so as to bring 
the defendant precisely within it. There is much conflict of 
authority as to the precision which must be observed in fol- 
lowing the language of the statute. Sume authorities re- 
quire that the exact words of the statute must be employed. 
Others regard the rule as satisfied if words substantially the 
same, or equivalent—of the same legal import with the 
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words of the statute—are used. This is the rule which has 

revailed in this court from an early day. State v. Brown, 
4 Port. 410; State v. Stedman, 7 Port. 495; State v. Dun- 
can, 9 Port. 260; Turnipseed vy. State, 6 Ala. 664; Worrell 
y. State, 12 Ala. 732; State v. Bullock, 13 Ala. 413; Skains 
& Lewis vy. State, 21 Ala. 218. If the words employed in the 
indictment as descriptive of the offense have not the full 
signification of the words of the statute—if they are nar- 
rower in meaning—they cannot be deemed sufficient. An 
examination of the indictment would not authorize the court 
to declare the offense had been committed, nor would it in- 
form the defendant of the precise nature of the accusation. 

The indictment was intended to be founded on the clause 
of the statute to punish Sabbath-breaking (R. C. § 3614), 
which is in these words: ‘or who, being a merchant or 
shop-keeper (druggist excepted), keeps open store on that 
day.” The sufficiency of the second count alone is pre- 
sented for consideration, a demurrer to the first count hav- 
ing been sustained by the city court. The count preserves 
the words of the statute, except that it substitutes the word 
shop for the word store, alleging, not that the defendant did 
keep open store, but that he did keep open shop on the Sab- 
bath. It is insisted the word shop is the equivalent and of 
the same leyal import of the word store, in the connection in 
which the latter word is found in the statute, and that tkere- 
fore the count is good. The word store is of larger signifi- 
cation than the word shop. It not only comprehends all that 
is embraced in the word shop, when: that word is used to 
designate a place in which goods or merchandise are sold, 
but more, a place of deposit, a store house. In common 
parlance the two words have a distinct meaning. We speak 
of shops as places in which mechanics pursue their trades, 
as a carpenter’s shop, a blacksmith’s shop, a shoemaker’s shop. 
While, if we refer to a place where goods and merchandise 
are bought and sold, whether by wholesale or retail, we 
speak of it as a store. Druggists are excepted from the oper- 
ation of the statute. Unless in derision, we would never 
say a drug shop, but a drug store. There are but few, if any, 
who would understand that a man had a store, and was en- 
gaged in buying and selling goods or merchandise, if we 
said he had a shop. We never speak of the place in which 
the mechanic exercises his trade as a store, nor do we speak 
of the place in which goods are bought and sold as a shop. 
A dollar shop would scarcely convey to the understanding of 
any the idea of a place where goods purport to be sold at a 
price not greater than one dollar for any article exhibited, 
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while such is the signification of dollar store. Whatever 
may be the signification lexicographers attach to words, they 
acquire a local meaning, and often a peculiar meaning, in 
partigular communities, which courts must observe in the 
construction of statutes, or of contracts, or of conveyances, 
if the legislative intent or the intent of parties is to govern. 
Hence, technical words receive their technical signification 
in the absence of a countervailing intent, and so of terms of 
art. Words in common use, when a manifest legislative in- 
tent is not contravened, receive their ordinary and popular 
signification. In Mayor, &c. v. Winter, 29 Ala. 651, the 
words “internal improvements,” in a statute conferring upon 
a municipal corporation authority to issue bonds for the pur- 
pose of such improvements, was not construed as referring 
merely to improvements within the corporation, but to im- 
provements within the State, because such was the popular 
signification of the words. In Favers v. Glass, 22 Ala. 621, 
it was declared that when a word is used ina statute which 
has two significations, it should ordinarily receive that mean- 
ing which is generally given to it in the community, unless 
it is inconsistent with the manifest legislative intent. The 
word store has with us a popular signification as a house 
where goods are bought and sold, or stored, and such is its 
signification in the statute under consideration. The statute 
intends the prohibition of worldly avocations on the Sab- 
bath. It is the keeping open the store for buying and sell- 
ing, or for receiving and storing on that day, which is de- 
clared criminal. But it is said the word store is preceeded 
by the words merchant or shop-keeper, as descriptive of the 
persons who may commit the offense. The word shop-keeper 
was employed, from abundant caution, to exclude a construc- 
tion which may have been supposed possible, if the word 
merchant stood alone, that only large, not small, dealers were 
within the statute. The word shop, in any signification 
which may be given it, is narrower in meaning than the 
word store, and cannot therefore be deemed its equivalent, 
or of the same legal import. Canney v. State, 19 N. H. 135. 
The warehouseman who on the Sabbath keeps his store- 
house open, and pursues his ordinary business therein, would 
violate the statute; and yet it would bea mere perversion of 
words to say he kept open shop on the Sabbath. It is to be 
regretted that inaccuracies of this kind should creep in, 
(vitiating?) criminal convictions. It can be avoided by 
pursuing the words of the statute, when these fully describe 
the offense. If words are substituted for them, the pleader 
should be careful to select such as are equivalent in signifi- 
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cation to the statutory words. Keeping open shop on the 
Sabbath is not an offense, and that is the grievance of the 
charge in the count. Intendments in support of indictments 
are not allowable. The averments of the indictment may 
all be true, and the appellant guiltless. He may be a mer- 
chant or shop-keeper, owning a blacksmith or other shop for 
mechanical trades, which he kept open on the Sabbath, thus 
verifying every word of the indictment, and the statute not 
violated. 

The grand jury, in the investigation of a charge for any 
indictable offense, can receive no other evidence than is given 
by witnesses before them, or legal documentary evidence. 
R. C. § 4103. The concurrence of at least twelve grand 
jurors is necessary to find an indictment. R. C. § 4104. If 
the matter of the pleas in abatement is true, these statu- 
tory provisions were violated or disregarded by the grand 
jury, and the paper purporting to be an indictment is not 
such in fact. While the proceedings are in fieri, the court 
has an inherent power to strike from its files any paper which 
has been wrongfully, without the warrant of law, introduced 
into them; or to amend defects, or to expunge from its 
records matter not true or pertinent, which may have been 
inadvertently, or, if the fact should appear, fraudulently, 
inserted in them. When, before final judgment, and there 
has not been a want of diligence in calling the attention of 
the court to the fact, it appears that a paper purporting to 
be an indictment has not been returned into court as a “ true 
bill,” with the concurrence of twelve of the grand jurors, it 
should be quashed and stricken from the files. So, if it 
appears it was found without the evidences of witnesses, or 
without legal documentary evidence. We adopt the language 
of the court in the case of the U. 8. v. Coolidge, 2 Gall. 367. 
“The grand jury is the great inquest between the govern- 
ment and the citizen. It is of the highest importance that 
this institution be preserved in its purity, and that no citizen 
be tried until he has been regularly accused by the proper 
tribunal.” See also 1 Green. Ev. § 252; Low’s case, 6 
Green]. (Me.) 439. The objection cannot, however, be taken 
by plea. People v. Hulbert, 4 Denio, 133. As a general 
rule, pleading to an indictment admits its genuineness as a 
record. State v. Clarkson, 3 Ala. 378; Russell v. State, 33 
Ala. 366. The inquiry the objection involves is not triable 
by a jury; it is addressed to the court, and to its power over 
its records. The indictment is not abated; a better indict- 
ment is not given; that which appears on the file may be 
perfect in form and allegation, free from defects. The ob- 
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jection, as is said in Low’s case, goes not to its abatement, 
but to its annihilation—to the denying it ever had a legal 
existence. The verity of a record is not disputable by plea, 
nor by evidence on the trial; for a plea averring against a 
record cannot be entertained, and evidence is not admissible, 
unless it is in corroboration of, or corresponds to pleading. 
But the court has power over its records, and it is a sacred 
duty that they should be made to speak the truth, and not 
witnesses of falsehood. On a motion to quash or to strike from 
the files, addressed to the court with reasonable diligence 
after the facts have been discovered, supported by evidence, 
leaving no reasonable doubt on the mind of the court that 
the indictment was not the finding of twelve of the grand 
jury; or that it was found without the evidence of witnesses 
before them, or legal documentary evidence, truth and jus- 
tice, the, preservation of the verity and dignity of its own 
records, the protection of the citizen and constitutional 
guaranty demand that the court should expunge the spu- 
rious paper. It is not an accusation the citizen should be 
held to answer; it is without warrant of law. This case 
does not require us to say more. The pleas in abatement 
were subject to demurrer, because the matter they contained 
was not the subject of a plea. It is scarcely necessary to 
say that when it appears witnesses were examined by the 
grand jury, or the jury had before them legal documentary 
evidence, no inquiry into the sufficiency of the evidence is 
indulged. A former finding bya grand jury which has been 
quashed, or on which a nol. pros. has been entered, is not le- 
gal documentary evidence on which a succeeding grand jury 
can properly find an indictment. 

For the error in overruling the demurrer to the indict- 
ment, the judgment must be reversed, and the cause re- 
manded ; the appellant must remain in custody until dis- 
charged by due course of law. 


Smith v. The State. 


Indictment for Murder. 


1. Oath to jury; what recitals as to, sufficient.—It is not necessary to set 
out the oath administered to the jury in totidem verbis; it is sufficient if the 
record recites they were duly sworn; where, however, the record purports 
to set out the oath that was administered, it must contain the substance of 
the oath required by the statute. 

2. Res geste ; what not part of.—Declarations made by the deceased, 
about ten o’clock on the morning of the day before her death, while suffer- 
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ing with paroxysms of pain and vomiting—in answer to questions asked in 
the hearing of the husband—to the effect that she was taken sick while at 
breakfast that morning, at which she had eaten bread, are not admissible as 

arts of the res geste, on the trial of the husband for poisoning her. Such 
evidence might be received as the basis of a medical opinion, but as evi- 
dence of independent facts it is entirely inadmissible. 


APPEAL from Circuit Court of Lowndes. 

Tried before Hon. JAMES Q. SMITH. 

The appellant was convicted and sentenced to be hung for 
the murder of his wife, by poisoning her. 

On the trial, the State introduced a witness, who testified 
that “on Monday, preceding the day on which the deceased 
died, she went to the house of the prisoner about 10 o’clock 
in the morning, and found the deceased in a distressed con- 
dition, vomiting a yellow vomit, with blood; and that she 
had spasms and appeared to be in great suffering ; that the 
deceased complained of great burning in her mouth, throat 
and stomach.” The solicitor then asked the witness, when 
deceased said she was taken sick (the prisoner being at the 
time near the door, and within hearing the questions and re- 
plies.) To the asking of this question, the counsel for the 
prisoner objected, the objection was overruled, and he ex- 
cepted. The witness then stated in answer that deceased said 
she was taken sick while at breakfast. This answer was ob- 
jected to, the objection was overruled, and prisoner excepted. 
The solicitor then asked what the deceased said she had 
eaten for breakfast. An objection was made to this question, 
and the court overruling it, prisoner excepted. Witness 
then answered that deceased said she had eaten bread for 
breakfast. This answer was objected to, and an exception 
reserved to its admission.” 

The record recites that the jury “were duly empaneled 
and sworn to well and truly try, and true deliverance make, 
between the State of Alabama and John Smith, the defend- 
ant.” 


CLEMENTS & ENOCHS and R. M. WILLIAMSON, for appellant. 
—The record sets out the oath to the jury, and attempts to de- 
scribe it. The oath set out is not a compliance with section 
4992 of the Revised Code. 47 Ala. 50; 48 Ala. 263. There 
is no pretense that the declarations are admissible as dying 
declarations. It is not shown that there was anything in the 
remarks to call for a reply from the husband ; and therefore 
the fact that he was in hearing, does not render the evidence 
competent. The case of Johnson v. The State, 17 Ala. 618, 
does not authorize the admission of this evidence as inde- 
pendent proof. 
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JOHN W. A. SANFORD, Att’y Gen., contra.—Representa- 
tions made by a sick person, of the nature, symptons and 
effects of the malady under which he is suffering, are admis- 
sible as originalevidence. Johnson v. The State, 17 Ala. 618. 


STONE, J.—We feel constrained to reverse the judgment 
in this case, because of the imperfect form in which the oath 
to the jury was administered. When the statute, Revised 
Code, section 4092, gives the form of an oath that is suffi- 
cient in all cases, it is matter of regret that it should be so 
often overlooked, or departed from. We do not assert that 
no other form will do. Nor do we assert that the oath must 
be set out in totidem verbis. It is enough if the record show 
that the jurors were duly sworn. 

When, however, the record assumes or purports to set out 
the oath that was administered to the jury, it must contain 
the substance of the oath as required by the statute. See 
Johnson v. State,47 Ala. 9; Same v. Same, [b. 62; McNeil v. 
State, Ib. 498 ; State v. Pile, 5 Ala. 72; Gardner v. State, 48 
Ala. 263. But see Moore v. State, 52 Ala. 424. 

We do not think the declarations of the deceased, as to 
what she ate for breakfast, or when she became sick, were 
proper res geste declarations. They might have been re- 
ceived as the basis of a medical opinion, but as independent 
facts they were inadmissible. Of course, our decision is con- 
fined to the presentation of the question as shown in this 
record. See Phillips v. Kelly, on page 633, 29 Ala.; Brock 
v. State, 26 Ala. 104; 1 Phil. Ev., Cowen & Hill’s & Ed- 
wards’ notes, 182; 1 Greenl, Ev. § 102; Johnson v. State, 
17 Ala. 618; Liles v. State, 30 Ala. 24. 

Judgment of circuit court reversed, and cause remanded. 
Let the prisoner remain in custody until discharged by due 
course of law. 


Horton v. The State. 


Indictment for Forgery. 


1. Indictment; common law rule as to, how modified by statute —The 
common law rule that an indictment must not charge a party disjunctively, 
so as to leave it uncertain what is relied on as the accusation against him, 
has been modified by our statutes in the three cases mentioned in sections 
4123, 4124 and 4125 of the Revised Code. 

2. Joinder of offenses in the same count; when count sufficient.—The 
purpose of the statute authorizing the joinder of several offenses in the same 
count being to dispense with a multiplicity of counts, permitting one, by al- 
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ternate averments of different offenses, to serve the purpose of several, each 
alternate averment must present an indictable offense, or the indictment is 
insufficient, as at common law a separate count, not presenting an indictable 
offense, would be bad. , 

3. Indictment; when insufficient—When the statute creating or defining 
an offense uses a general term, succeeded or preceded by terms more spe- 
cific or precise, an indictment using only the general term is insufficient. 

4. Same.—An indictment for forgery which avers that the instrument 
was, or purported to be, the act of the person by whom it was, or purported 
to be, signed, is bad on demurrer. 

5. Forgery; what subject of—An order as follows: ‘‘Mr. McD., let A 
have the amount of five dollars in goods, and I will settle with you next 
week. Violet Pond,” if genuine, would be an instrument which would 
create « pecuniary demand; but is not an order for the delivery of goods, 
or bond, bill single, or receipt of any character, within the meaning of sec- 
tion 8702 of Revised Code. 

6. Evidence; what inadmissible.—Evidence that the supposed drawer of 
the writing refused to pay it, and said she did not give it or authorize it to be 
given, is mere hearsay, and for that reason inadmissible. 

7. Same; what admissible—The testimony of a deceased witness, taken 
down in writing under the direction of the committing magistrate, and sub- 
scribed, on the preliminary examination of the accused, charged with a 
criminal offense, if it contain all the witness testified to, is admissible evi- 
dence against the accused on a trial of an indictment for that offense. 


APPEAL from Circuit Court of Coosa. 

Tried before Hon. JoHN HENDERSON. 

The appellant was tried and convicted under an indict- 
ment, the first count of which charged that “he altered, 
forged, counterfeited, or totally obliterated, an order for the 
delivery of goods, or other instrument in writing, by which 
a right or interest in property is or purports to be trans- 
ferred, conveyed, changed or affected, or bond, bill single, 
bill of exchange, promissory note, or endorsement thereon, 
in the following words and figures, to wit: ‘Mr. McDonald, 
please let Armistead have to the amount of five dollars in 
goods, and I will settle with you next week. Yours truly, 
Mrs. Violet Pond.’ ” 

The second count charged that defendant “ falsely made, 
altered, forged, or counterfeited, an order for the delivery 
of goods, cotton receipt, receipt for the payment of money, 
or instrument in writing, being, or purporting to be, the act 
of Mrs. Violet Pond, by which a pecuniary demand or obli- 
gation is, or purports to be, created, increased, discharged, 
or diminished,” setting out the same instrument as in the 
first count. The intent to defraud Thomas S. McDonald is 
averred in both counts. 

On the preliminary examination of the accused, Mrs.. 
Pond’s testimony was taken down in writing and subscribed 
by her. The magistrate testified that defendant had oppor- 
tunity to have cross-examined her if he had so desired, and 
a witness who took down her testimony testified that defend- 
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ant did cross-examine her. She having died before trial, 
her testimony, taken as above stated, was admitted in evi- 
dence against the objection and exception of defendant. 

On the trial the court permitted the witness McDonald to 
testify that when he called on Mrs. Pond for the payment 
of the order, she denied having given it, or authorized it to 
be given. To this testimony the defendant objected, but the 
court overruled the objection and permitted the testimony to 
go to the jury, and he excepted. The record recites that a 
demurrer was interposed to the indictment, which was over- 
ruled by the court. 


GEORGE F. Moore and Lewis E. Parsons, jr., for appel- 
lant.—The demurrer to the indictment should have been 
sustained, if either of the alternate averments failed to 
charge an indictable offense, and in this case the indict- 
ment avers that the instrument ‘was, or purported to 
be,” the act of the person by whom it “was, or purported to 
be,” signed. If it was her act, it was not the false and 
fraudulent act of the defendant. The evidence of what Mrs. 
Pond said, when called on to pay the order, was mere hear- 
say, and clearly inadmissible. The written testimony of 
Violet Pond, as taken down by the magistrate, should have 
been excluded, because it is the right of the accused to have 
the witness when the jury can see the manner of testifying, 
to judge of the truth and weight to which the evidence of 
the witness is entitled. It is the clear constitutional right 
of the defendant to be “confronted” at his trial, by all the 
witnesses against him, and the admission of this testimony 
was a clear denial of this right to the defendant. 


JoHNn W. A. SANForD, Att’y Gen., contra.—The indict- 
ment charges the offense of forgery in the second degree. R. 
C. § 3702. The facts alleged constitute this degree of the 
crime and none other. The verdict of the jury is therefore 
sufficient. Blount v. State, 49 Ala. 384; Brown v. State, 
52 Ala. 338. 

No injury was sustained by the defendant on account of 
the admission of McDonald’s testimony, even though it was 
hearsay, because the very same facts were proved by other 
competent evidence. The admission of the deposition of the 
deceased witness, taken before the committing magistrate, 
in the presence of the accused, who cross-examined her, was 
altogether proper. Roscoe Crim. Ev. (5 Am. Ed.), p. 69; 
Davis v. State, 17 Ala. 354, and authorities there cited. 


Vou. win. ¢ 
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BRICKELL, C. J.—The Revised Code, omitting the 
forms of indictment for forgery prescribed by the Code of 
1852, furnishes no form of an indictment for that offense. 
Nor is there any specific provision as to the constituents of 
an indictment, except when the vicious instrument has been 
destroyed, or is withheld by the act or procurement of the 
defendant; then, affirming the rule of the common law, a 
misdescription of the instrument is not fatal. R. C. § 4131 
An indictment for the offense must therefore conform to the 
common law, except as it is changed by the general statu- 
tory provisions in reference to all indictments. Johnson v. 
State, 32 Ala. 583; Jones v. State, 50 Ala. 161. The gen- 
eral statutory provision in reference to the statement of the 
offense in the indictment is: ‘It must state the facts consti- 
tuting the offense in ordinary and concise language, without 
prolixity or repetition, in such a manner as to enable a per- 
son of common understanding to know what is intended, 
and with that degree of certainty which will enable the 
court, on conviction, to pronounce the proper judgment,” 
&e. B.C. § 4112. An indictment conforming to this stat- 
ute in the sistant of the offense would have been good at 
common law. The special matter of the whole fact would 
be set forth with such certainty that the offense, its character, 
and the punishment the law awarded on conviction, would. 
have judicially appeared to the court. No greater or less 
degree of certainty was required, nor was needless prolixity or 
repetition an essential of an indictment. Whether an indict- 
ment is or not certain in its statement of the offense, must 
still be determined by consulting the rules of the common 
law, except in so far as these have been varied by other 
statutory provisions. It is a rule of the common law, with- 
out an exception, so far as I have discovered, that an indict- 
ment must not charge a party disjunctively | so as to leave it 
uncertain what is relied on as the accusation against him. 
The rule was often announced by this court, and indictments, 
prior to the Code, condemned as obnoxious to it. The Code 
authorizes alternative or disjunctive averments in indict- 
ments in three cases. The first is, “When the offense may 
be committed by different means, or with different intents, 
such means or intents may be alleged in the same count in 
the alternative.” R.C.§ 4123. The second is, that “When 
an act is criminal, if producing different results, such results 
may be charged in the same count in the alternative.” R. 
C. § 4124. The third is, “Where offenses are of the same 
character, and subject to the same punishment, the defendant 
may be charged with the commission of either in the same 
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count in the alternative.” R.C.§ 4125. An apparent pur- 
pose of these several provisions is to obviate the necessity of 
a multiplicity of counts, permitting one count to serve the 
purposes accomplished by several at common law; and this, 
perhaps, was all it intended they should accomplish. An 
indictment for homicide must have averred the means by 
which death was caused, and could not aver them in the al- 
ternative ; for instance, that it was by poison, or starvation, 
or strangling, or stabbing, or shooting ; that death was pro- 
duced by either of these means must have been averred in 
separate counts; and if averred disjunctively or altcrna- 
tively in the same count, the count was bad. The intent 
in burglary must have been averred—that is, the specific 
felony it was intended to commit, whether to steal, murder, 
or ravish. These could be averred in separate counts, but 
not disjunctively in the same count. The statutory provis- 
ion would, in an indictment for homicide, authorize the al- 
ternative averment of the means of producing death ; or in 
an indictment tor burglary, of the intent, in the alternative, 
to commit several felonies, if the forms of indictment pre- 
scribed for these offenses, which are accepted as statutory, 
were not otherwise framed. 

At common law, it was permissible to join in the several 
counts of an indictment offenses of the same character, and 
subject to the same punishment. If thereby the accused 
was embarrassed in his defense, it was within the discretion 
of the court to compel the prosecutor to select one offense, 
or one count, and confine himself to that. The statute (R. 
C. § 4125), then, simply authorizes the alternative averment 
of such offenses in one count, instead of the positive aver- 
ment of each in separate counts. 

The indictment in this case is found under section 3702, 
R. C., and is in the disjunctive in all its averments—is very 
nearly a recital of the statute on which it is founded, with 
all the alternatives made by it criminal. Specifying in one 
count the false making, alteration, forgery, counterfeiting, or 
total obliteration of an order for the delivery of goods, it 
proceeds, “or other instrument, &c., by which a right or 
interest in property is, or purports to be,' transferred, con- 
veyed, changed or affected, or bond, bill single, bill of ex- 
change, promissory note, or endorsement thereof, which is 
in the words and figures following,” setting out an instru- 
ment which, if valid, would have authorized the person to 
whom it is addressed to sell five dollars worth of goods to 
another, on the credit of the person by whom it purported 
to be written, The other count avers the false making, 
Vow. Lit. 
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alteration, forgery, or counterfeiting an order for the deliv- 
ery of goods, cotton receipt, receipt for the payment of 
money, or instrument in writing, being, or purporting to be, 
&e., by which a pecuniary demand or obligation is, or pur- 

orts to be, created, increased, discharged or diminished, 
setting out the same instrument as in the first count. The 
intent to defraud Thomas S. McDonald is averred in each 
count, through a general averment of such intent, without 
naming any particular individual, would have been suffi- 
cient. Jones v. State, 50 Ala. 161; R. C. § 4126. The in- 
dictment is manifestly bad, unless it can be supported under 
the provision of the Code last referred to, authorizing the 
joinder of several offenses in the same count. 

As the purpose of this provision is to dispense with a 
multiplicity of counts, permitting one, by alternative aver- 
ments of different offenses, to serve the purposes of several, 
it follows that each alternative averment must present an 
indictable offense, or the indictment is insufficient, as at 
common law the separate count, not presenting an indictable 
offense, would be bad. The count being in this respect bad 
in part, it is bad in the whole. Johnson v. State, 32 Ala. 
583; Burdine v. State, 25 Ala. 60. The description of the 
instrument in one of the alternative averments of the first 
count, by the words “or other instrument by which a right 
or interest in property is, or purports to be, transferred, 
conveyed, changed or affected,” certainly presents an alter- 
native on which the defendant could not be convicted. 
These are the general words of the statute, preceded by 
the more specific terms, ‘‘any will of real or personal prop- 
erty, or any deed, conveyance,” &c. The instruments em- 
braced by the general words employed in the alternative 
averment to which we refer, are instruments of the like 
kind with those specially mentioned—instruments of con- 
veyance or charge on property, and not instruments of the 
kind specially mentioned in the subsequent parts of the 
statute. The instruments subsequently mentioned in the 
statute specifically are bond, bill single, bill of exchange, 
promissory note, or any endorsement thereof, &c., or cotton 
receipt, or receipt for the payment of money; all of which 
either create, increase, discharge or diminish a pecuniary de- 
mand or obligation, and are followed by the general words 
forming one of the alternative averments of the second 
count, “or instrument of writing, by which any pecuniary 
demand or obligation is, or purports to be, created, increased, 
discharged or diminished.” No rule of criminal pleading 
ought to be more familiar to the profession in this St e 
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than that when in a statute creating or defining an offense a 
general term is used, preceded or succeeded by terms more 
specific or precise, an indictment using only the general term 
is not good. Such has been the ruling since the case of 
State v. Plunket, 2 Stew. 11. In each count there is there- 
fore an alternative averment insufficient for conviction, and 
each was subject to the demurrer. 

The indictment is subject to a demurrer, because it avers 
the instrument was, or purported to be, the act of the per- 
son by whom it was, or purported to be, signed. If it was 
her act, it was not the false and fraudulent act of the de- 
fendant. 2 Bish. Cr. Pr. § 417. The indictment is uncer- 
tain and confused in all its statements—the result of an at- 
tempt to follow the exact words of the statute, though not 
necessary to an averment of the offense really intended to be 
charged. The instrument is not properly designated by 
any of the terms employed. It is an instrument by which, 
if genuine, a pecuniary demand would be created; but it is 
not an order for the delivery of goods, or a bond, bill single, 
promissory note, or receipt of any character. It is a mere 
authority to one to sell and another to purchase goods, on 
the credit of the drawer, which when executed creates a 
debt due only from the drawer. Oliver v. Hill & Le Bar- 
ron, 14 Ala. 590; Scott v. Moore & Myatt, 24 Ala. 489; 
Sanford v. Howard, 29 Ala. 684. We are aware that in 
People v. Shaw, 5 Johnson, 236; and in Commonwealth v. 
Fisher, 17 Mass. 49, similar instruments were regarded as an 
order for the delivery of goods, within the meaning of their 
statutes specially designating such an order as one of the 
subjects of forgery. 

A different construction of the English statute was 
adopted, in which the same words were held to import that 
the person giving the order had or claimed goods which 
were to be transferred to the custody of the person in whose 
favor the order was drawn. 2 East’s Crown Law, 936. 
The decisions to which we have referred fix the character of 
such a writing here, and distinguish it from an order for the 
delivery of goods. Though the indictment sets out the in- 
strument in hee verba, it is nevertheless inconsistent and re- 
pugnant in averring it is an instrument of another and dif- 
ferent character from its real character. If the simple forms 
appended to the Code ot 1852, Nos. 39, 40, 41, and the forms 
to be found in the books on criminal pleading generally, are 
consulted, an indictment may easily be framed clearly and 
intelligibly presenting the offense imputed to the accused. 

The evidence that the supposed drawer of the writing re- 
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fused to pay it, and said she did not give it, or authorize it 
to be given, was mere hearsay, and inadmissible. 

On a preliminary examination before a committing magis- 
trate of one accused of acriminal offense, the statute 
requires the testimony of the witnesses to be reduced to 
writing by the magistrate, or under his direction, and signed 
by them respectively. R.C. § 4009. The examination must 
be in the presence of the defendant, and he has the full right 
of cross-examination, and of introducing witnesses on his 
own behalf. R.C. §4007. It isa very general principle, 
applicable alike to civil and criminal cases, that the testi- 
mony of a deceased person, examined on oath on a former 
trial, is admissible on a second trial of the same action. 1 
Phill. Ev. 369. The principle applies to the testimony of 
a deceased witness, taken on the preliminary examination, 
of an accusation for a criminal offense, before a committing 
magistrate. Thorp v. State, 15 Ala. 749. Davis v. State, 
17 Ala. 354. Within this principle, the evidence of the de- 
ceased witness was properly admitted, if, as we infer from 
the vague recitals of the bill of exceptions, the written 
memorandum made under the direction of the justice con- 
tained all her evidence. 

For the errors noticed, the judgment must be reversed and 
the cause remanded, the defendant to remain in custody 
until discharged by due course of law. The execution of 
the sentence does not appear to have been suspended by the 
circuit court. If the defendant is confined in the peniten- 
tiary, or has been delivered to the warden under the sentence 
of the circuit court, the warden must, on being furnished 
with a copy of this order, surrender the defendant to the 
sheriff of Coosa county. 


Hix parte McAnally. 


Habeas Corpus. 


i.  —_ia common law rule as to bail in capital and other felonies 
stated. 

2. Same; right to—Under the Constitution and laws of Alabama, every 
person charged with crime, whether before or after indictment found, is en- 
titled to bail before conviction as matter of right, except when the offense 
may be punished capitally; and even then, if the proof is not evident or 
the presumption great, of defendant’s guilt, he should be efllarged on bail. 

8. Same.—If the offense may be punished capitally, the only inquiry is— 
“Ts the proof evident or the presumption great” of defendant’s guilt? If 
the evidence is clear and satisfactory, leading a well guarded judgment to 
the conclusion that the offense has been committed by the person charged; 
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and that being tried he would probably be punished capitally, bail is nota 
matter of right. 

4. Same ; rule as to—No safer rule can, perhaps, be laid down for the 
guidance of primary courts than that bail Bam be denied whenever the 
judge would sustain a capital conviction, if pronounced by a jury, on the 
evidence adduced before him on application of bail. 

_ 5. Refusal of bail; when not revised.—A revisory court will not lightly 
interfere with the judgment of a primary tribunal in refusing bail. Unless 
it is clear that it has erred, its ju gment should be permitted to stand. 


The petitioner, McAnally, was in custody, charged with 
rape. Bail having been refused him by the probate judge, 
he now renews his application to this court. 


HaAmILt & Dickinson, for vetitioner.—McAnally is enti- 
tled to bail as a matter of right, unless the evidence leads 
the minds of the court to the conclusion that he would be pun- 
ished capitally, on a trial for the offense; and the evidence in 
this case leaves it in doubt. Revised Code, §§ 4234, 4235; 
Ex parte Banks, 28 Ala. 99; Ex parte MeCrary, 28 Ala. 71; 
Ex parte Howard, 30 Ala. 43; Ex parte Bryant, 34 Ala. 277. 


JouNn W. A. SANFORD, Attorney General, contra. 


BRICKELL, C. J.—By the common law all offenses, 
however high, including murder and other felonies, and 
treason, were and still are bailable, before indictment found ; 
though not as matter of right in cases of capital felonies, but 
as matter of judicial discretion. The facts and circum- 
stances of each particular case, regulated in a large degree 
the exercise of the discretion. Judicial decision established 
it as a rule, that one accused of a capital felony should be 
admitted to bail whenever, upon examination of the evi- 
dence, the presumption of guilt was not strong. But 
whether the felony was capital or not, if there was no reason- 
able doubt of guilt, bail was not allowed. It is said by 
Hawkins (Pleas of the Crown, B. 2, ch. 15, § 40): “Bail is 
only proper where it stands indifferent whether the party be 
guilty or innocent of the accusation against him, as it often 
does before his trial; but when that indifferency is removed, 
it would, generally speaking, be absurd to bail him.” The 
evidence producing this indifferency, the legal presumption 
ot innocency was allowed to prevail. In Ex parte Baro- 
mut, 16 Eng. L. & Eq. 365, it is said by Erle, J.: “The 
principle has been fully laid down already, that where a 
crime is of the highest magnitude, the evidence in support 
of the charge strong, and the punishment the highest known 
to the law, the court will not interfere to admit him to bail. 

Vow. LUI. 
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Where either of these ingredients is wanting, the court has 
a discretion which it will exercise.” Mr. Bishop, in his 
book on “Criminal Procedure,” says the following statement 
may be accepted as substantially correct: “When felony 
was punishable, as of course, by death, if there was reason to 
believe the party seeking bail was guilty, no bail whatever 
could be accepted for him; because, in the language of scrip- 
ture, ‘all that a man hath will he give for his life’; and to 
take bail, and so let the felon escape, as it was supposed he 
would do, would be in effect for the court to overrule the 
law, and accept of a fine instead of the life of the offender, 
as punishment for the offense.” ‘1 Bish. Cr. Pr. § 255. In 
the People v. Dixon, 4 Parker, C. C. 651, it is said, in case 
of felony the prisoner is not to be let to bail, as matter of 
right, and the court should not bail him unless it appears, 
upon all the facts, that letting to bail will, in all reasonable 
probability, secure his forthcoming. The probability is de- 
ducible from the facts touching his guilt. See also People v. 
Horne, 8 Barb. 158; Ex parte Tayloe, 5 Cow. 35; 1 Bish. 
Cr. Pr. §$ 247-264; Ea parte Bryant, 34 Ala. 270. 

These principles of the common law are materially changed 
with us by constitutional and statutory provision. The bill 
of rights declares: ‘All persons shall, before conviction, 
be bailable by sufficient sureties, except for capital offenses, 
where the proof is evident, or the presumption great.” The 
statutory provisions are: ‘‘A defendant cannot be admitted 
to bail, where he is charged with an offense which may be 
punished by death, if the court or magistrate is of opinion, 
on the evidence adduced, that he is guilty of the offense in 
the degree punished capitally,” &. R.C. § 4234. “In all 
others cases than those above specified, the defendant is, be- 
fore conviction, entitled to bail as a matter of right.” R. C. 
§ 4235. The policy pervading our jurisprudence is to com- 
mit as little as possible to judicial discretion—“that system 
of law is best which confides as little as possible to the dis- 
cretion of the judge—that judge the best who relies as little 
as possible on his own opinion.” Under these constitutional 
and statutory provisions, bail becomes a matter of right, 
whether before or after indictment found, until conviction 
is had, in all criminal accusations, unless the offense may be 
punished capitally. The inquiry in this respect is not 
whether the punishment which must follow conviction is 
necessarily death. A felony is here defined as “a public 
offense which may be punished by death, or by confinement 
in the penitentiary.” With one exception, even when the 
offense may be punishable with death (R. C. § 3902), it is 
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| within the discretion of the jury to impose that punishment, 
or imprisonment in the penitentiary for life. Hence, it can- 
not be known, until after conviction, whether death will be 
the punishment. The question, in legal contemplation, is 
on an application for bail, therefore, whether the offense is of 
the character which may be punished capitally. Ex parte 
MeCrary, 22 Ala. 65. Ascertaining that to be the character 
of the offense imputed to the accused, the next inquiry is, 
is “the proof evident, or the presumption great,” of the de- 
fendant’s guilt. If it be not, whatever may be the probable 
cause to detain him to answer before a tribunal competent 
finally to adjudge the inquiry, he is entitled not to a dis- 
charge, but to bail. If the proof is evident, or the pre- 
sumption great—if the evidence is clear and strong, leading 
a well guarded and dispassionate judgment to the conclusion 
that the offense has been committed, that the accused is the 
guilty agent, and that he would probably be punished capi- 
tally if the law is administered, bail is not a matter of right. 
The constitution of Pennsylvania does not materially vary 
in language, and certainly not in significance, from our bill 
of rights. In Commonwealth v. Keeper of Prison, 2 Ashm. 
227, it is declared that it is a safe rule to ‘refuse bail in all 
cases, where a judge would sustain a capital conviction, if 
pronounced by a jury, on the evidence exhibited to him. 
The decision was cited with approbation by the supreme 
court of Ohio, under a constitutional provision identical with 
i | ours (State v. Summons, 19 Ohio, 139), and was referred to 
i | approvingly by this court in Ex parte Bryant, 34 Ala. 270. 
| Perhaps no more intelligible rule can be laid down for the 
| | guidance of the primary courts. When the question is pre- 
sented to a revisory court, much is due to the judgment of 
the primary tribunal. The witnesses are personally before 
it, and the examination is usually had near the scene of the 
alleged offense, and in the midst of the circumstances attend- 
ing the transaction. In all investigations of criminal accu- 
sations, much depends on the manner in which the witnesses 
testify, the feeling of partiality or prejudice they may mani- 
ifest, and their general demeanor. These the primary court 
has the opportunity of observing, and it should be clear 
that it has erred in its judgment, or a revisory court should 
abstain from interference. 

The offense imputed is rape, punishable either by death, 
imprisonment in the penitentiary for life, or by hard labor 
for the county for life. R.C. § 3661. We have carefully 
examined the evidence disclosed in the bill of exceptions, 
and without intending to express an opinion which should 

Vo. cui. 
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affect the final trial, we cannot say we are convinced the 
probate judge clearly erred in refusing bail. 
The application must be denied. 


Marks v. Cowles e¢ al. 
Bill in Equity to Quiet Title, &e. 


1. Husband and wife; power of to purchase and mortgage lands.—There 
is nothing in our statutes creating the separate estate of the wife which for- 
bids husband and wife from purchasing real estate for the latter, accepting 
a conveyance to her, and cotemporaneously executing a mortgage on the 
land to secure the purchase money. 

2. Same; effect of payment of purchase money with corpus of wife's es- 
tate-—The use of moneys constituting the corpus of the wife’s statutory es- 
tate in part payment of the purchase money cannot authorize the wife, du- 
ring coverture, to repudiate the transaction, nor give her an equity, when 
foreclosure of the mortgage is sought, to charge the lands with the reim- 
bursement of her money used in paying for them. 

3. Same; rights of mortgagee.—While such a purchase imposes no per- 
sonal liability on the wife, and creates no charge against her statutory es- 
tate, the conveyance and mortgage are valid, and the mortgagee is entitled 
to his decree for foreclosure if the purchase money is not paid. 

4. Husband; rights and duties as trustee of the statutory estate of wife. 
—Under our statutes, the husband, as trustee ot the wife, has power, with 
the concurrence of the wife, to invest moneys the corpus of her statutory es- 
tate in the purchase of lands. 

5. Same.—-The statutes require the husband to ‘‘manage and control” the 
estate of the wife, with the view of preserving it, and making it productive 
of income and promotive of the comfort of the family; and keeping these 
ends in view, he may make such investments of the wife’s money as he 
may deem best. 

6. Overruled case.—Cowles v. Marks, 47 Ala. 612, overruled. 


APPEAL from Chancery Court of Montgomery. 
Heard before Hon. A. C. FELDER. 
The opinion states the case. 


P. T. Sayre, for appellant. 
ELMORE & GUNTER, contra. 


BRICKELL, C. J.—This cause was before this court at 
the January term, 1872, and the opinion then pronounced is 
reported. Cowles v. Marks, 47 Ala. 612. There has been 
no new fact introduced which authorizes a change or modifi- 
cation of the former decision, and the decree of the chan- 
cellor conforms strictly to it. Prior to the statute (R. C. § 
3510), the rule, frequently announced and rigidly adhered 
to, was, that a decision of this court, however erroneous, 
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was the law of the particular case in which it was 
rendered, and could not be questioned in the primary 
court, or on a second appeal. Until there was such a change 
of facts as rendered the decision inapplicable, error could 
not be imputed to the primary court, because it conformed 
its judgment to the decision. But for the statute, our duty 
would be an affirmance of the decree of the chancellor, be- 
cause of its conformity to the former decision, without per- 
mitting an inquiry into its correctness. The statute was in- 
tended to abrogate this rule, never satisfactory to many 
members of the professiun, and is imperative in its terms, 
devolving on the court the duty of inquiring into and de- 
claring the law of the case, as if the former decision had 
not been made. The policy of the statute is not a matter for 
our consideration. It may protract litigation, impair the 
dignity of the judgments of the court of last resort, and 
may introduce and foster a want of confidence in the admin- 
istration of the law. Its enactment was within legislative 
competency, and obedience to it is our only duty. 

The admitted facts are, that Laura S. Cowles, a married 
woman, having a statutory separate estate, with the concur- 
rence of her husband, purchased of John B. Scott a tract of 
land adjoining a plantation held by her, which was necessary 
to the profitable use and enjoyment of the plantation, adding 
to its value more than the price contracted to be paid. Mrs. 
C. paid a part of the purchase money in cash, and for the 
remainder executed promissory notes, in which her husband 
joined. A conveyance of the land was made to her by Scott, 
and she and her husband cotemporaneously executed a mort- 
gage, properly attested, to secure the payment of the prom- 
issory notes. Subsequently, she made a payment on one of 
the notes. Possession of the lands followed the sale and 
conveyance, and for near ten years before the filing of this 
bill they were used and occupied in connection with said 
plantation. 

Payment of the notes given for the purchase money not 
having been made, under a power in the mortgage, sale was 
made of the lands, and the appellant became the purchaser. 
He sued in ejectment for the recovery of the lands, and de- 
fense was made on the ground that the mortgage was void 
because of Mrs. Cowles’ coverture. This bill was filed by 
appellant to quiet his title to the lands. Mrs. Cowles an- 
swered and filed a cross-bill, alleging her incapacity to 
make the purchase, accept the conveyance, and execute the 
mortgage ; that the whole transaction was a nullity, and she 
had an equity to charge the lands with the repayment to her 

Vou. 111. 
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of the moneys she had paid, in priority of any lien for the 
amount due on the notes for the purchase money. 

The case presents two questions, which may be thus 
stated: can husband and wife, in the name of and for the 
wife, purchase real estate, accept a conveyance, and cotem- 
poraneously execute a mortgage of the estate as security for 
the payment of the purchase money? If on such purchase, 
moneys, the corpus of the wife’s statutory separate estate, 
are paid to the vendor, can the wife subsequently, during 
coverture, repudiate the transaction, and claim that the lands 
be charged with the repayment to her of such moneys? The 
former opinion asserts the incapacity of the wife, declares 
the transaction void, and that a trust results to her to charge 
the lands with so much of her moneys as were invested 
in the purchase. 

We propose to consider these questions separately. The 
incapacity of the wife, with or without the concurrence of 
her husband, to purchase and accept a conveyance of real 
estate, if it exists, is derived either from the common law, 
or from statute. The husband concurring, there could at 
common law be no question, during coverture, of the va- 
lidity of the purchase and conveyance. Without his con- 
currence, its effect depended on considerations deducible 
from the principle by which husband and wife were re- 
garded as but one person, and her legal existence suspended 
during the matrimonial union. The wife had not capacity 
to bind herself; but the want of capacity was not the result 
of a want of discretion, imputed to her as matter of law, as 
it was imputed to infants. It was founded on the character 
and nature of the relation of marriage, which placed her 
under the power and protection of her husband, deprived 
her of the administration of property, and transferred to 
him dominion over all property, real or personal, of which 
she was seized or possessed, or of which a right of seisin or 
possession accrued during coverture. The personal prop- 
erty of the wife in possession passed, on the marriage, to the 
husband, and that which lay in action became his on its re- 
duction to possession. Of the lands of the wife, of which 
she had an estate of inheritance, he became seized, entitled 
to the rents and profits during their joint lives, and by pos- 
sibility during his life. Deprived of the administration of 
property, subjected to the power and protection of her hus- 
band, incapable of suit to which he was not a party, her in- 
capacity to contract was a logical and legal sequence. In 
the obligation of her contracts, if capacity could have been 
imputed to her, the husband would have been bound, for 
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they could operate only on property to which the law gave 
him title, absolute or qualified. Or, it may have been the 
wife had brought him no fortune, and such contracts would 
have vested the wife with an indirect power of charging his 
estate. The harmony of the relation would have been dis- 
turbed by conflicts between them as to the contracts which 
should be made, and the inconsistent duties their several 
contracts might involve. These were the considerations on 
which the common law pronounced the general incapacity 
of the wife to contract. There were exceptions to the gen- 
eral rule,. dictated by reason and justice. A recognized ex- 
ception was, that the wife could purchase an estate in fee 
without her husband’s consent, and the conveyance was good, 
if the husband did not avoid it by some act declaring his 
dissent ; and after the husband’s death, the wife could waive 
or disagree to the purchase. 2 Kent, 150; 1 Thomas’ Coke, 
105; 2 Bright on Husband and Wife, 38. If the husband 
neither agreed nor disagreed, the purchase by the wife was 
good. She could take an estate upon condition, and was 
bound to perform the condition, “because it does not charge 
her person, but the land.” Patterson v. Robinson, 25 Penn. 
(1 Casey), 81. In the case before us, the husband expressly 
assented to the purchase made by the wife, and the convey- 
ance made to her. At common law, the purchase and con- 
veyance would be valid, subject only to the power of the 
wife to disaffirm on the termination of her coverture—a 
power she was incapable of exercising during coverture, for 
the same reasons she was incapable of contracting. Taking 


an estate in fee, the husband acquired rights she could not - 


divest. If duty or responsibility attended these rights, his 
assent to the purchase and conveyance was his voluntary 
subjection to them. 

If the case was determinable on common law authorities 
and principles, the former opinion, affirming the incapacity 
of the wife, would be erroneous. Her incapacity to pur- 
chase, and to accept a conveyance, absolute, or on condition, 
could not be asserted; and if it could be, she would be 
equally incapable, during coverture, of disaffirming or avoid- 
ing. Disaffirmance, or avoidance, would lie only within the 
power of the husband during the coverture, and was not 
within his power after having once elected to assent. 

It isa rule of very general, if not of universal application 
in a court of equity, that a deed conveying lands uncondi- 
tionally, and a mortgage made by the grantee to secure the 
payment of the purchase money, cotemporaneously executed, 
constitute one transaction. The two are read together, as if 
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they were but parts of a common instrument; and, prac- 
tically, the legal effect is that the grantor in the conveyance, 
absolute in form, really creates in the grantee an estate on 
condition, becoming absolute only on the payment of the 
purchase money. If, at common law, such a deed was 
made to the wife, and such a mortgage was executed by her, 
without the consent of her husband, in a court of equity she 
would be deemed and treated as the trustee of the grantor, 
and the land would be subject to the payment of the pur- 
chase money she had agreed to pay. 1 Bish. Married Wo- 
men, § 600; Hatch v. Morris, 3 Edw. Ch. 313; Ramborger 
v. Ingraham, 38 Penn. (2 Wright), 146; Patterson v. Rob- 
inson, supra. If such a transaction was assented to by the 
husband, a court of equity would compel him and the wife 
to execute a valid mortgage to secure the payment of the 
purchase money. Leach v. Noyes, 45 N. H. 364. No per- 
sonal liability was in either case fixed on the wife, and no 
personal judgment or decree could be rendered against her. 
The land only was charged with the payment of the consid- 
eration money. These principles of the common law, and 
of equity, are of full force in this State, unimpaired by leg- 
islation. We have statutes enlarging the capacity of the 
wife to hold property, freeing her estate, real or personal, 
from the common law marital rights of the husband, and em- 
powering her to make conveyances into which she could not 
enter at common law. We have no statutes abridging her 
capacity to contract as recognized at common law, or sub- 
jecting her to new disabilities. 

At common law, if the wife, in making such purchase, 
parted with personal property, it was not hers, but the prop- 
erty of the husband. Of consequence, parting with such prop- 
erty could not raise any trust or equity in her favor to charge 
the land with reimbursement if her husband dissented, or 
after the termination of coverture she disaffirmed. The hus- 
band, assenting, could not claim such property; and if he 
dissented, his remedy was at law for the conversion or de- 
- tention of the property, or if it was money, in an action for 
money had and received, to which he was entitled ex equo et 
bono. If the money was of the equitable separate estate of 
the wife, as to that estate, in a court of equity, she was 
deemed a feme sole, and no question of her capacity could be 
raised. In the absence of statutes changing the common 
law, the mortgage executed by husband and wife, in the 
mode prescribed for the conveyance of the wife’s real estate, 
is a valid security. 

The former opinion pronounced in this cause proceeds on 
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the hypothesis that the statutes creating the separate estates 
of married women—or, more properly speaking, freeing the 
property of the wife from the marital rights of the husband, 
as declared and defined at common law—and prescribing 
the mode in which her property is to be held and alienated, 
so limits and narrows her capacity that she cannot, with 
the concurrence of the husband, purchase lands and take a 
conveyance in fee. 

We have already said the statute does not diminish the 
capacity of the wife as recognized at common law. She has 
now, as she had at common law, as full capacity to take and 
receive property, real or personal, asif sole. Her incapacity 
was, at common law, to hold and transmit. 1 Bish. Mar. 
Women, § 699. It is to this incapacity, and not to her ca- 
pacity to take and receive, the statute refers. The inca- 
pacity is removed to a large extent. The wife may not only 
take, but she holds and transmits, subject to the provisions 
of the statute, as if she was sole. If holding and transmit- 
ting involves a personal liability, she is incapable of incur- 
ring it under the statute, as she was at common law, for the 
simple reason that, though her capacity of holding and trans- 
mitting is enlarged, she is still sub potestate viri, and the ca- 
pacity to incur such liability is not conferred ; consequently, 
the common law prohibition against incurring it remains of 
full force. Such, in effect, was the decision of this court in 
Becton v. Selleck, 48 Ala. 226; in which a conveyance of 
real estate to a wife, with the concurrence of her husband, 
in satisfaction of a debt due the wife, and a mortgage exe- 
cuted by husband and wife to secure an excess of the value 
of the estate above the debt, was sustained. 

The purpose of the bill is not to fix a personal liability on 
the wife. No judgment or decree binding her personally 
ean be rendered on it. Nor is it proposed to subject her 
statutory estate to the payment of the notes executed by hus- 
band and wife for the purchase money of the lands. The 
equity of the bill is satisfied when it is declared the lands 
are subject to the payment of the purchase money, the con- 
dition on which the conveyance to the wife was made, and 
that the appellant by his purchase acquired title. The au- 
thorities to which we have referred support the validity of 
the conveyance and mortgage; and appellant’s purchase at 
the mortgage sale not being impeached for inadequacy or 
unfairness, and no offer to redeem being made, he was en- 
titled to that relief. 

The next question arises on the cross-bill of Mrs. Cowles, 
by which she seeks to repudiate the purchase as void, and 
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claims a trust on the lands for the money she had paid. As 
we have seen, the right of disaffirming the purchase and 
conveyance, during coverture, did not pertain to her at com- 
mon law. We shall not now inquire whether the statutes 
have wrought a change in the common law in this respect. 
We prefer to rest our opinion on the proposition, that the 
husband, as trustee of the wife, has, under the statute, 
power to invest, with the concurrence of the wife, moneys, 
the corpus of her statutory estate, in the purchase of lands. 
This question has not heretofore been presented to this court, 
except on the former decision of this cause. 

The proper construction of the statute declaring the prop- 
erty of the wife her separate estate, has perplexed the 
courts and the bar; and the uncertainty attending it is the 
source of distressing insecurity in the community at large. 
What is the true legal status of the wife—what are her 
powers of contracting—what are the powers and duties of 
the husband, and his real relation to the wife’s estate—it is 
matter of profound regret, are not more clearly defined in 
the statute. When such a radical change was wrought in 
the law of the most important of the domestic relations— 
when the community were compelled to depart from their 
habits and customs, and to observe a new rule of action, in 
direct repugnance to well known Jaws—the new rule should 
have been clearly expressed and adapted to meet the exi- 
gencies springing out of the necessary and ordinary transac- 
tions of life. The vexatious litigation which has followed 
its enactment is the legitimate consequence of a statute so 
nearly touching the domestic affairs of the community, in 
which so much is left to implication or construction. 

The statute first declares all property of the wife, held by 
her previous to the marriage, or which she may become en- 
titled to in any manner, is the separate estate of the wife, 
which is not subject to the payment of the debts of the hus- 
band. Then, it is declared, property thus belonging to the 
wife vests in the husband as her trustee, who has the right 
to manage and control the same, and is not required to 
account with the wife, her heirs, or legal representatives, for 
the rents, income and profits thereof; but such rents, income 
and profits are not subject to the payment of the debts of 
the husband. The property of the wife, or any part 
thereof, may be sold by the husband and wife, and conveyed 
by them jointly, by instrument of writing, attested by two 
witnesses. The proceeds of such sale are the separate estate 
of the wife, and may be reinvested in other property, which 
is also the separate estate of the wife, or such proceeds may 
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be used by the husband in such manner as is most beneficial 
for the wife. The husband has power to receive property 
coming to his wife, or to which she is entitled; and his 
receipt therefor is a full discharge in law and equity. For 
necessaries for the family, the separate estate of the wife is 
liable in an action at law against the husband alone, or 
against the husband and wife jointly. R.C. § § 2371-77, 
In suits at law, relating to the separate estate, the wife must 
sue or be sued alone. R. C. § 2525. It is observable that 
while to husband and wife is given the power of alienating, 
it is manifest the alienation contemplated is a sale only. It 
is the proceeds of sale, which remain, as the property sold 
was, her separate estate, which may be reinvested in other 
property, becoming her separate estate, or which the husband 
may use as may be most beneficial for her. The statute is 
silent as to money, the corpus of the wife’s separate estate, 
not the subject of alienation, but the subject of conversion 
into other property, or of investment, unless it is derived 
from a sale of other property. It is not contemplated such 
moneys shall remain in the keeping of the husband, a barren 
and unproductive fund. It is expected these and all the 
wife’s separate property will yield an income, if it is real 
estate, in the way of rents, if personal property, in profits. 
These the husband takes, without liability to account, and 
freed from liability to his debts. The power of the husband 
is to receive the property of the wife—a power he is not re- 
quired to exercise concurrently with the wife. His receipt 
therefor is a full discharge in law and in equity tothe person 
to whom itis given. His duty is to “manage and control 
the property.” The management and control the husband 
is to exercise must be conservative of the estate—not of the 
particular form in which he may receive it, but preservative 
of it from loss or dimunition, and so that during the trus- 
teeship, and after its termination, it will produce income and 
profit, and promote the convenience and comfort of the wife 
and her family. The lands may be leased or rented, or cul- 
tivated, at the discretion of the husband. Money may be 
loaned on the usual security, or invested in government or 
other securities in which men of ordinary prudence would 
invest theirown. The corpus of the estate may consist 
wholly of money, and the wife may be without a homestead. 
It would be the right and duty of the husband to invest so 
much as was necessary in the purchase of a homestead, 
suitable to the degree of the wife’s fortunes and her condi- 
tion in life. Keeping in view the preservation of the 
estate, and the benefits which may result to the wife, the 
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husband may make such investments of the wife’s money as 
he may deem best. If there is a want of prudence in 

making such investments, it would be cause of his removal 
from the trusteeship, as it would be for the removal of any 
other trustee who abused or misused a discretion with which 
he is clothed. Any wilful dereliction of duty in making 
such investments, in which strangers participate with him, 
renders them answerable for the loss their collusion may 
produce. 

It is said, in the former opinion in this case, that if an 
inves:ment of the wife’s money, not derived from a sale of 
her property, is sought, the husband should apply to a court 
of equity for authority and direction. The only parties to 
such a suit would be husband and wife, and we cannot sup- 
pose it was contemplated that they should be made to bear, 
even seemingly, the relation of adverse suitors; or that there 
should be judicial intervention and supervision whenever 
the husband had moneys of the wife which ought to be in- 
vested; or that the estate should be subjected to such 
expense. The tendency of such a construction of the hus- 
band’s power and duty would be to introduce frequent 
causes and occasions to disturb the harmony of the marital 
relation, which it is the paramount policy of the law to pre- 
serve. Thougha trustee, he is husband, and bound by all 
the ties of the relation to protect and preserve the interests 
of the wife. He is entitled in his own right to the rents 
and profits. These it is supposed are sufficient safeguards 
for fidelity in the exercise of his powers. If they prove 
insufficient, the statute provides for his removal from the 
trust. It is not a sufficient argument to say this subjects 
the wife to imposition from the husband. The relation itself, 
and all its influences, inspire, or should inspire, in the wife 
unlimited confidence in the husband. This confidence is 
and should be the distinguishing characteristic of the rela- 
tion. Whenever confidence is reposed, there is danger of 
imposition, and against its abuse it is almost impossible to 
guard. If we should indulge in ungenerous fears or sus- 
picions of its abuse, or narrow and circumscribe the rights, 
powers and duties of the husband as the protector of the 
wife, to guard her from his errors of judgment, we would 
“loosen the bond whose principal virtue consists in its 
closeness.” 

If it is admitted a court of equity could have directed the 
investment of the wife’s money, the investment made in 
this case would be sustained. It is a general rule that a 
trustee may safely do that without a decree of the court 
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which the court, on a case made, would order or decree him 
to do. Perry on Trusts, § 476. Under the facts, a court of 
equity would have directed a trustee to purchase the lands, 
They were adjacent to a large plantation, the estate of the 
wife, which was without timber to supply firewood or to 
keep in repair the enclosures and buildings. It was without 
convenient access to the railroad, on which the crops raised 
were transported to market. The lands purchased were 
timbered more than sufficiently to supply the plantation, 
and afforded a convenient outlet to the railroad. They 
added to the value of the plantation more than the price 
agreed to be paid for them, and that price was fair and 
reasonable. These were the facts when the purchase was 
made, and it is these, and not facts subsequently occurring, 
which human foresight could not anticipate or guard against, 
that a court of equity would regard, whether it was passing 
on the propriety of investment before authorizing it, or sub- 
sequently in sanctioning it. The court would have author- 
ized the investment; the profitable use and enjoyment of the 
estate required it; and that is well done which the court 
would have ordered done. 

We are compelled to overrule the former decision in this 
cause. The decree of the chancellor must be reversed, and 
the cause remanded. If a sale of the lands had not been 
made under the decree of the chancellor, we would here 
render the proper decree ; but that may render some further 
proceedings necessary in the court of chancery before a 
final decree is rendered. 


Atwood v. The State. 


Indictment for carrying Concealed Weapons. 


1. Fire-arms; what is within the meaning of statute against carrying con 
cealed weapons.—The “‘fire-arm,’’ the carrying of which is denounced by 
section 3555 of the Revised Code, must not necessarily bea weapon of pres- 
ent offense or defense. Until the pistol has lost so many of its parts that it 
has ceased to be a “ fire-arm,” the carrying it concealed, without sufficient 
excuse, isan indictable offense. 

2. Same.—A pistol with the tubes imperfect and battered up, and the 
locks so much out of order that it could not be discharged by the trigger, is 
a fire-arm, the carrying of which, concealed, is prohibited. 


APPEAL from Cireuit Court of Walker. 
Tried before Hon. Wm. S. Mupp. 
The appellant was tried and convicted of the offense of 


carrying concealed weapons. The evidence showed that the 
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pistol carried was one with the tubes much flattened, and 
out of order; that one of the locks was so much out of 
order that it would not stand cocked at all, and the other 
would not work with sufficient force to explode a cap; but 
that the pistol could be discharged by drawing the hammer 
further back and letting it fall from the hand, or by striking 
the caps with a knife. This was all the evidence, and the 
court charged the jury that “if they believed from the evi- 
dence that the defendant carried concealed such a pistol as 
the one described by the witness, then they must find him 
guilty.” To this charge the defendant duly excepted. He 
then requested the court to charge the jury that, “in order 
to convict the defendant, they must be satisfied from the 
evidence that the pistol carried by the defendant must have 
had such a degree of perfectness, as that it may reasonably 
be carried and used as a weapon.” This charge the court 
refused, and defendant excepted. The charge given, and 
the refusal to give the charge asked, are now assigned as 
error. 


VAN Hoose & POWELL, for appellant. 
JOHN W. A. SANFORD, Attorney General, contra. 


BRICKELL, C. J.—The only inquiry presented by the 
evidence was, whether the weapon carried by the appellant 
was a pistol, within the meaning of the statute against carry- 
ing concealed weapons. R,.C. $3555. The offense does 
not consist in the carrying a pistol which is capable of being 
used as a weapon of present offense or defense. If it did, a 
pistol not loaded would not constitute the offense. Yet it 
has been expressly decided, under a statute similar to ours, 
the offense was complete though the pistol was not loaded, 
and therefore not capable of use as a fire-arm. State v. Du- 
gan, 6 Blackf. 31. Nor are we aware it has ever been 
doubted, such was the proper construction of our statute. A 
pistol may lose so many of its parts that it would cease to be 
the weapon contemplated by the statute. The weapon con- 
templated is a fire-arm; this is manifest from the words of 
the statute, “a pistol, or fire-arms of any description.” Un- 
til the pistol has lost so many of its parts that it has ceased 
to be a fire-arm, and is incapable of use as such, carrying it 
concealed, in the absence of the exculpatory circumstances 
mentioned in the statute, is an indictable offense. A fire- 
arm is a weapon acting by the force of gun-powder, and a 
pistol is a small, light fire-arm. The pistol earliest in use 
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was a matchlock arm, and yet a fire-arm, the lock contain- 
ing a match for firing it. This was succeeded by the “ flint 
and steel” lock, and this by the percussion lock. The man- 
ner in which the weapon can be fired does not enter into its 
definition, however it may affect its value and utility. The 
“flint and steel ” lock had not entirely disappeared when the 
first statute against carrying concealed weapons was enacted. 
Carrying such a pistol concealed, though it was without a 
flint, or other appliance by which it could be fired, was, and 
would now be within the statute, though as a fire-arm it was 
searcely capable of use. So of a matchlock, or any other 
kind of pistol, which has not lost so many of its parts that 
it has ceased to be a fire-arm. No inquiry into its incom- 
pleteness, or value, or capability of use, can be indulged, 
without departing from the words of the statute; nor is it 
material what is the motive for carrying it, unless the excus- 
ing facts mentioned in the statutecan be shown. The use- 
fulness of the statute would be greatly impaired if such 
inquiries were permitted, and the seeming incapability of 
the weapon for immediate use would become the frequent 
means of evading its penalties. It cannot be doubted the 
weapon carried was a pistol, though it may not have been 
in good repair, and scarcely more capable of inflicting 
injury than the most improved fire-arm unloaded, or the old 
“flint and steel” without the flint. There was no error in 
the charge given by the court, or the refusal to charge as 
requested, and the judgment is affirmed. 


McCaskell v. The State. 


Indictment for Practicing Law without License. 


1. Attorneys at law; constitutionality of requirement of revenue license 
from.—There is nothing in the nature of the license obtained by an attor- 
ney at law upon admission to the bar, which forbids the imposition, for the 
purpose of raising revenue, of a license tax for carrying on his profession. 

t [2. Same.—Such a tax is not in conflict with that provision of the constitu- 
tion which requires that taxation upon property shall be in exact proportion 
to its value. 


APPEAL from Circuit Court of Wilcox. 

Tried before Hon, JOHN K. HENRY. 

The indictment in this case charged that the “defendant, 
being then and there a lawyer,” did engage in or carry on 
the business or profession of a lawyer, without license, &c. 
He demurred, on the ground that the law requiring such 
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license impaired the contract made with him by the State 
upon his admission to the bar, and violated both section 24, 
art. 1 of the constitution of Alabama, and section 10, art. 
1 of the constitution of the United States ; that the license 
obtained on his admission was a franchise, which could not 
be taxed except by an ad valorem tax; that the obligation to 
take out and pay for a license was merely an obligation to 
pay a debt, and to make non-payment of it an offense pun- 
ishable by imprisonment was a violation of art. 1, sec. 22 of 
the constitution of the State. The demurrer was overruled, 
and the defendant pleaded not guilty. He introduced the 
license to practice law given him in the year 1852, by two 
judges of the circuit court, and also the license given to him 
in the year 1857 by this court. The license from this court 
merely authorized him “to practice as a counsellor and at- 
torney and solicitor in chancery in any of the courts of law 
and equity in this State.” This, together with proof that he 
practiced law in the county within twelve months before the 
finding of the indictment, without having taken out any 
license, was all the evidence. 

The court, at the instance of the solicitor, charged the 
jury if they believed the evidence they must find the defend- 
ant guilty. To this charge he excepted. The jury found 
the defendant guilty, and judgment was rendered against him 
for the fine assessed. 


R. GAILLARD, for appellant. 
JOHN W. A. SANFORD, Attorney General, contra. 


MANNING, J.—A clear distinction exists between the 
license by which a person is authorized to practice law as an 
attorney, or medicine as a physician, and the license under a 
revenue law, by which a person of one of those professions, 
or engaged in some other employment, is required to con- 
tribute a certain sum of money to the public treasury. 

In the former case, the license is a certificate, that the 
person to whom it is given, having been examined in respect 
to his qualifications, is found fit and worthy, and therefore is 
thereby authorized to practice in the profession mentioned 
therein. The facts are pre-supposed and recognized, that 
peculiar culture, training and skill, and certain intellectual 
and moral qualities are requisite to enable the licensee to 
exercise his art or profession, without danger to the persons 
or interests that may be entrusted to his care; and that 
against this danger it is the duty of the State as parens pa- 
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trie, so far‘as it can, to protect its people. This duty it en- 
deavors to pertorm, by hindering any person from engaging 
in such employment, except those who, having undergone ex- 
amination before the authorities designated by the law as 
competent to make it, shall receive from them the certifi- 
cates, called licenses, which are the evidence that those to 
whom they are issued are men of probity, and have the de- 
gree of learning and skill, in their respective professions, 
without which they should not be permitted to exercise them 
at all. By such licenses, those who receive them are only 
put upon the same footing in their chosen occupations, as 
those are already who engage in a business or pursuit for 
which the law does not require any previous training, or 
evidence of fitness. 

But a revenue license is only a mode of raising revenue. 
“There are some kinds of taxes,” says Judge Cooley, “that 
are not usually assessed according to the value of property, 
and some which could not be so assessed. And there is 
probably no State which does not levy taxes other than those 
which are imposed upon property. . . . . The license 
fees, which are sometimes required to be paid by those who 
follow particular employments, are, when imposed for pur- 
poses of revenue, taxes. . . . . It is evident, therefore, 
that the constitutional requirements sometimes met with, 
that taxation upon property shall be according to value, do 
not include every species of taxation; but all special cases 
like those we have here referred to, are by implication ex- 
cepted.” Cooley’s Const. Lim. 496-7. 

The argument of counsel for appellant, that the right se- 
cured to him by the license is a franchise, that a franchise is 
property, and that the taxation of it as property must be ac- 
cording to the value, which is to be determined by the in- 
come derived from it, is more ingenious than sound. It 
would be difficult to assess a value upon it as property. And 
to tax each owner of a franchise which is exactly the same 
in quality and extent to each, according to the profit they 
respectively realize therefrom, is to tax, not the so-called 
property according to its value, but the studious labor, in- 
dustry, and talent by which one person makes it more pro- 
ductive than another. 

It may be very bad asa policy to tax occupations which 
are in no respect evil in themselves, and the exercise of 
which can produce no evil in the community, yet we cannot 
doubt the power of the legislature to do so. And a prac- 
ticing lawyer who has a professional license is engaged in an 
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occupation which is as much subject as any other to taxa- 
tion by a revenue license. 

It has been strenuously contended that, admitting such a 
tax to be lawful, yet it is a violation of the constitution to 
punish him who works only in an innocent and useful pur- 
suit, without paying for and taking out a license, with fine 
and imprisonment; for that the tax when unpaid is merely 
a debt, and the constitution forbids imprisonment for debt. 

Though a tax may, in a general sense, be a debt, it is not 
so within the meaning of that section of the constitution. 
It is not created by contract. Set-off cannot be alleged 
against it. When required by the State to be paid in coin, 
congress has not the power to make it solvable in “legal 
tender notes.” County of Lane v. Oregon, 7 Wall. 71. Nor 
is it subject to the operation of bankruptcy laws enacted by 
the United States. It operates in invitum, and, in the lan- 
guage of a chief justice of another State, “is an impost lev- 
ied by authority of the government for the support of the 
State.” 26 N.J. Rep. 398. 

That the employment is innocent and useful, does not af- 
fect the validity of the law concerning the tax. Inter- 
national commerce is in'a high degree beneficial. Those 
who bring into one country commodities from another, in ex- 
change for home products, are engaged equally with the law- 
yer, the physician, the manufacturer and the shop-keeper, 
in an occupation that promotes the public welfare. Yet, it 
is the practice in all nations to pursue and punish with fine 
and imprisonment the adventurous mariner or merchant, 
who presumes to introduce foreign merchandise without pay- 
ing the tax on it exacted by government. In principle, there 
is no difference between his offense and that of a person of 
one of the other classes, who engages in a business for which 
a revenue license is required to be taken out, without paying 
forit. The difference is one of circumstances only. In either 
instance, the pith of the matter is the non-payment of the 
sum exacted for the public treasury. If it is a debt in one 
ease, it is so in the other; but in each there is something 
more than a mere debt. The tax is a duty to the State, im- 
posed by law, for the maintenance of government, which is 
necessary for the protection of all against disorder and vio- 
lence. These considerations, it is, which raise the non- 
payment of taxes, in certain cases, to be determined by the 
legislature, into an offense against the commonwealth, for 
which penalties may be inflicted. 

Prosecutions like the present have been so frequent in the 
—— “? ‘this State, and the validity of the statutes on 
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which they were founded, so often maintained, that the 
questions involved in this cause must be regarded as finally 
settled. 
Judgment affirmed. 


Hickey v. The State. 


Indictment for Nuisance. 


1. Nuisance ; indictment for; what must show—An indictment for a nui- 
sance must show that the matter complained of, in its nature or its conse- 
quences, produces injury or damage to all who are, or may come, within its 
locality ; and it must state the particular facts from which the injurious 
quality arises. 

2. Same.—A house that is a common resort for the commission of crimi- 
nal offenses, is indictable as a public nuisance; but an indictment for keep- 
ing such a house must show what was done in it to give it the offensive char- 
acter. 

3. Same.—An indictment charging that defendant kept or maintained a 
soeg nuisance, by cpening a store house on the public highway, and that for 

ucre and profit he permitted évil and dishonest persons to come and gather 
together in the night time, and then and there engage in illicit trade with 
him, in a manner offensive to good morals and the honest sentiments of the 
community, and greatly to the damage of the said people by the sale to him 
of cotton and corn, which he had good reason to believe had been stolen, 
&c., is defective; it fails to allege the commission of any act, or the omis- 
sion of any duty, which would impress the place with the character of a nui- 
‘ sance. 


APPEAL from Circuit Court of Barbour. 

Tried before Hon. H. D. CLAYTON. 

The appellant was indicted for maintaining a public nui- 
sance, &c. He demurred to the indictment, but the court 
overruled the demurrer; and a trial being then had, he was 
convicted. The indictment is set forth in the opinion. 


JAMES L. Puc, for appellant.—The indictment is entire- 
ly too vague and indefinite to support a conviction. 18 Ala. 
535; 37 Ala. 123; 29 Ala. 28. Being a merchant and 
trader, appellant had a right to keep open store at night, and 
to buy corn and cotton, “having .good reason to believe it 
was stolen.” According to the indictment, he was the only 
one “having good reason to believe” the property was sto- 
len; for no intendments can be made in its favor. How 
could this be a nuisance to people traveling the highway? If 
the acts were lawful, the manner of selling could not make a 
nuisance. There is no averment that Hickey kept open store 
with any evil intent, nor that the assemblages there were so 
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frequent and habitual as to become a nuisance. 8 Cowen, 
146; Wood on Nuisances, 28-30. 


JoHN W. A. SANFORD, Att’y Gen., contra.—The common 
law obtains in this State; and anything which causes detri- 
ment, annoyance, or hurt to the community, or is offensive 
to public morality and decency, will render the offender lia- 
ble to indictment. State v. Debury, 5 Iredell, 371. The 
mere occupancy or keeping of many places will render the 
occupant or tenant liable to indictment for a nuisance ; for 
instance, a cockpit, stage for rope-dancers, bawdy-house, &c. 
Hunter v. Commonwealth, 2 Serg. & Rawle, 298; 5 Hill, 121; 
3 Mete. 180; 3 Denio, 101. If this be so, how much more 
guilty of a criminal offense is he who keeps a house where 
wicked persons and thieves assemble for the purpose of car- 
rying on unlawful traffic in stolen property, by which all 
persons are injured, and public morality and decency out- 
raged? The indictment was sufficient. 1 Bish. Crim. Pro- 


cedure, §§ 267-8. 


BRICKELL, C. J.—We have no statutejdefining the of- 
fense of nuisance in any of its various forms, nor declaring 
the constituents, or prescribing the form of an indictment 
for it. The offense, therefore, remains as defined at common 
law; and an indictment for its commission may be framed 
as at common law, or, at the election of the pleader, accord- 
ing to the general statutory provisions, dispensing with many 
averments material in an indictment at common law. R. C. 
§ 4120. Whether the one or other form of pleading is pur- 
sued, the facts constituting the offense must be stated in or- 
dinary and concise language, so that the accused may be in- 
formed what is intended, and the court, on conviction, may 
know what judgment to render. R. C. § 4112. The words 
of the indictment are to be construed in their usual accepta- 
tion ; except legal words and phrases, which must be con- 
strued according to their legal meaning. R. C, § 4128. 

The only question presented is the sufficiency of the in- 
dictment—does it state an indictable offense? The facts 
stated are, that the defendant, ‘being a merchant or trader, 
did keep or maintain a public nuisance, by the opening of a 
certain store house on the public highway, and in said store, 
for his own lucre and profit, certain evil and dishonest per- 
sons, whose names are to the grand jury unknown, were al- 
lowed by the said J. C. Hickey to come and’gather together 
in the night time, and then and there to engage in illicit 
trade with the said J. C. Hickey, in a manner offensive to 
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the good morals and honest sentiments of the people of said 
county and neighborhood, and greatly to the damage of the 
said people, by the sale to the said J. C. Hickey of cotton 
and corn, which said cotton and corn, the said J. C. Hickey 
then and there had good reasons to believe had been stolen 
by the said parties,” &e. 

It is not the violation of private right, or an injury to one, 
or a few individuals, however grievous, that can be redressed 
by indictment. Public nuisances only are indictable ; an act 
done, or an omission of duty which ought to have been per- 
formed, which, in its nature or its consequences, produces 
injury or damage to all who are, or who may come, within 
the locality in which the act is done or omitted. 1 Bish. 
Cr. L. § 352. The character of publicity exists, if it is an 
annoyance, or hurtful to the particular locality—those who 
come, or are liable to come, in contact with it, or within its 
influence. Hackney v. State, 8 Ind. 494. The indictment 
must, by its averments, disclose that the matter complained 
of has this injurious quality, and it must state the particular 
facts, from which it arises. There are public nuisances, mala 
zi se, to which the law imputes the quality, because of their 
evil influence on the public safety, or public peace, or public 
morality. Lewdness in public places, a gaming house, to 
which people resort, a bawdy house, and a disorderly house, 
are of this character. Though to places of this character the 
law imputes the public injury, the essential ingredient of an 
indictable nuisance, it is not sufficient to aver generally that 
the defendant was guilty of open, public lewdness; nor 
that he kept a gaming house, to which people resort, a baw- 
dy house, or a disorderly house. The further allegation of 
what was done in the house, which gives to it the offensive 
character, and from which the public injury is deduced, is 
necessary. 2 Bish. Cr. Pr. §§ 275-6; Wood on Nuisances, 
884; 3 Green. Ev. § 185. 

A disorderly house is defined, in general terms, as a house 
or other place to which people resort, to the disturbance of 
persons lawfully in the place, or the disturbance of the neigh- 
borhood. 1 Bish. Cr. L. § 1046. There are other defini- 
tions, broader, and more descriptive of the places.or houses 
denounced in the criminal law as disorderly. That given by 
Wood on the “Law of Nuisance,” taken from the case of 
State v. Williams, 30 N. J. 102, will, perhaps, embrace the 
character of houses recognized by judicial decisions as falling 
within the term disorderly: “A disorderly house is any 
place of public resort, in which unlawful practices are habit- 
ually carried on, or which becomes a rendezvous or place of 
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resort for thieves, drunkards, prostitutes, or other idle, 
vicious and disorderly persons, who gather there to gratify 
their depraved appetites, or for any purpose; for such per- 
sons are regarded as dangerous to the peace and welfare of 
the community, and their presence at any place, in consid- 
erable numbers, is always a just cause of alarm and appre- 
hension.” Wood on Nuisances, § 38. The general terms 
of this definition may need qualification ; but we think it 
can be stated as a clear legal proposition, that if a house is 
a common resort for the commission of criminal offenses, it 
is indictable as a public nuisance. 1 Bish. Cr. L. § 1055. 
It has the most material vitiating characteristics of a dis- 
orderly house. Riot or disorder, disturbing the quiet of the 
locality, is not an essential, though often one of the crimi- 
natiag qualities of a disorderly house, or a house indictable 
asa public nuisance. 3 Whart. Cr. L. § 2384; Wood on 
Nuisances, § 39. If the practices there permitted, and 
habitually indulged, endanger the safety, or are offensive and 
corrupting to the public morals of the locality, and are vio- 
lations of the criminal law, it becomes indictable. It is not 
indispensable to the criminal character of such a house, that 
it should be situate in a public place; nor is it material that 
the guilty occupants, or those frequenting or resorting to it, 
invest their movements and conduct with secrecy or privacy. 
That such a house is a resort, and. criminal practices are 
there pursued, offending the moral sense, and endangering 
the security of person or property, fixes its character as a 
public nuisance. It may not be strictly a disorderly house; 
the quiet of the locality may be unbroken; the common in- 
jury flows from the evil influence it exerts—from the tempta- 
tions and opportunities for the commission of crime it af- 
fords. 

A defect, patent on the face of this indictment, is, that it 
does not disclose that any criminal act was done in the 
house, or that anything was there done, offensive to the 
peace, or the safety, or the morals of the public. The gen- 
eral averment, that the defendant kept or maintained a pub- 
lic nuisance, by opening a store house on the publie high- 
way, and that for lucre and profit he permitted evil and dis- 
honest persons there to come, and engage with him in illicit 
trade, is qualified by the subsequent averment, that the illicit 
trade consisted of the sale to the defendant of cotton and 
eorn he had good reason to believe such persons had stolen. 
The averments, that the defendant kept and maintained a 
public nuisance, and that the trade in which he engaged was 
illicit, are mere generalities—conclusions of fact and law, 
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not imparting any strength to the indictment. Though the 
assemblage of these persons and _ the trade was in the night 
time, however important as evidence, does not aid the in- 
dictment. Nor is the character of these persons material. 
The indictment is not for keeping a house which was in- 
tended and kept and maintained as a resort for evil disposed 
persons of illfame. The gravamen of the offense intended 
to be charged is the keeping and maintaining a house in which 
criminal practices were pursued habitually, and the crimi- 
nal practices consist of the illicit trade; and that is averred 
to have been the sale to the defendant of corn and cotton 
which he had good reason to believe had been stolen. This 
averment may be strictly and literally true, and no criminal 
act, or other act, in legal contemplation, offensive to public 
morality, or violative of the public peace, or dangerous to 
the public safety, have occurred. The averment is, at best, 
but of mere matter of evidence—of a single fact, having a 
tendency, on a proper prosecution, to prove the defendant 
has knowledge, an indispensable element of guilt in the 
trade the indictment avers was illicit. The fact of such 
knowledge is not averred—only a fact from which the jury 
could infer it. Pleadings, in civil or criminal cases, should 
never aver mere evidence, but facts. The receiving or pur- 
chasing goods which the purchaser or receiver may have 
good reason to believe have been stolen, is not acriminal of- 
fense. The goods must in fact have been stolen; and then, 
that he had good reason to believe them stolen, is a fact 
from which the jury may, or may not, infer the guilty know]- 
edge, essential to constitute the statutory offense of receiving 
stolen goods, or to involve him in the common law offense of 
an accessory to larceny. But, if the goods were not in fact 
stolen, though tortiously acquired, or the real property of 
those from whom they were received, there is no violation 
of the criminal law, whatever reason there was to believe 
them stolen, or however evil disposed, or of whatever ill 
fame, the persons from whom they were received. 

If the indictment had averred that the defendant kept and 
maintained a store house, for the purpose of buying, or bar- 
tering for, or receiving stolen goods, and had there bought, 
bartered for, or received goods which in fact had been stolen, 
with knowledge of the thefts; and had averred facts show- 
ing the continuity of such illicit trade or unlawful practice, 
it would have been sufficient. Continuity is an element of 
the offense, and must be shown by the indictment. A single 
instance, or a single act, would not render him guilty of 
keeping a house indictable as a public nuisance. Dunnaway 
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y. State, 9 Yerger, 150; Wood on Nuisances, § 42. It is not 
necessary that the indictment should aver from whom the 
goods were stolen, nor from whom they were received. It 
must distinctly aver the facts which show that the defendant, 
in the house kept and maintained, was carrying on the busi- 
ness of receiving stolen goods, with knowledge they had been 
stolen. These facts are not shown in the present indictment, 
and the demurrer ought to have been sustained. 

The judgment is reversed, and the cause remanded. The 
prisoner will remain in custody until discharged by due 
course of law. 


Gholson v. The State. 


Indictment for carrying Concealed Weapons. 


1. Traveling, within the meaning of the statute against carrying con- 
cealed weapons; defined.—The word ‘‘traveling,’’ as used in the statute 
against carrying concealed weapons, means something more than the mere 
passing from place to place. The “traveling’’ must be, as is the ‘setting 
out” (mentioned in the statute), “on a journey;’’ such as is without the 
ordinary habits, business, or duty of the person—to a distance from his 
home, and beyond the circle of his acquaintances. 

2. Same; what does not constitute.--Proof that the defendant, when he 
had the weapon concealed about his person, was returning with a wagon 
from the county seat of one county, to his home in another,—the two points 
being about twenty miles apart—is not, of itself, sufficient to show that he 
was “‘traveling,’’ within the meaning of the statute; and a request, upon 
such evidence, to charge the jury that the defendant was thus “‘traveling,”’ 
is properly refused. 


APPEAL from Franklin Circuit Court. 

Tried before Hon. W. B. Woop. 

The appellant was indicted and convicted for carrying 
concealed weapons. The evidence showed that, at the time 
of the alleged offense, he was returning in a wagon from 
Tuscumbia, in Colbert county, to his residence in Franklin 
county, a distance of twenty-three miles. Upon this evi- 
dence, he requested the court to charge the jury, in sub- 
stance, that he was traveling, and therefore not guilty. The 
court refused to give the charge, and its refusal is now as- 
signed as error. 


J. B. Moore, for appellant, cited Lockett v. State, 47 
Ala. 42. 


JoHN W. A. SANnForD, Att’y Gen., contra. 
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BRICKELL, C. J.—There are but few, if any, provisions 
of the Revised Code, which the judiciary should more vigi- 
lantly uphold, and rigidly enforce, than those denouncing 
and punishing the pernicious and too prevalent practice of 
carrying weapons concealed. It has led, and leads fre- 
quently to causeless homicides, and breaches of the peace, 
which would not otherwise be perpetrated. It was said by 
this court, years ago: “Much of the waste and destruction 
of life, under which society is suffering, grows out of the 
pernicious practice, too prevalent among our citizens, even 
in the peaceful pursuits of life, of wearing deadly weapons 
upon their persons. Such deadly weapons are readily drawn, 
and fatally employed, in resentment of injuries and in- 
sults of the most trivial character. While the law secures 
the right to all to employ deadly weapons, even to the fatal 
result, in protection of life, or to save one’s person from 
grievous bodily harm, as the law understands that term, we 
may well ask, why, in a peaceful community, do citizens 
wear arms, who have no just grounds to apprehend danger 
to their lives, or those grievous personal injuries, which will 
excuse a resort to deadly weapons?” McManus v. State, 36 
Ala. 293. The observations of SAFFOLD, J., in his dissent- 
ing opinion, in Lockett v. State, 47 Ala. 46, seem to us emi- 
nently just: “The evil sought to be remedied was the inse- 
curity of life caused by the practice of carrying concealed 
weapons, and the consequent demoralization of society. It 
was deemed criminal for a person to put in his pocket a 
weapon to kill his friends and acquaintances in a chance 
quarrel, or premeditated attack by himself.” Further, in 
speaking of the statutory exception, in favor of one “travel- 
ing, or setting out on a journey,” he says: “The distance 
of travel was, therefore, intended to be such as would take 
him beyond the circle ot his genera] acquaintance, and 
amongst strangers, for whose conduct he was in nowise re- 
sponsible, either by his precept or example, and against 
whom he was not protected by the consideration we exhibit 
for those whom we know.” In Eslava v. State, 49 Ala. 357, 
it is said, “The ‘traveling, or setting out on a journey,’ which 
justifies the carrving concealed weapons, must be a travel to 
a distance from home, and not within the line of the per- 
son’s duties, habits, or pleasure.” 

The evasion of the statute is easy, and frequent ; and the 
offense, because of the frequency of its commission, is re- 
lieved, in the estimation of the community, of much of the 
criminality which should be attached to it, and which the 
statute intends to affix. The purposes of the statute cannot 
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be accomplished, the practice suppressed, and its evil conse- 
quences avoided, unless it is held, that, when the fact of 
carrying the weapon concealed is proved, the accused must, 
to relieve himself from guilt, show that he is within one 
of the exceptions expressed. 

The statute is: “Any person who, not being threatened 
with, or having good reason to apprehend an attack, or trav- 
eling, or setting out on a journey, carries concealed about 
his person,” &c. The evidence disclosed by the bill of ex- 
ceptions is, that when the defendant had the pistol concealed 

-aboui his person, he was returning from Tuscumbia, in Col- 

bert county, to his home in Franklin county, with his 
wagon, the two points being about twenty-three miles 
apart. All the evidence is not set out in the bill of ex- 
ceptions; but, on these facts only, the court was requested 
to charge the jury that the defendant was _ traveling, 
within the meaning of the statute. The charge is founded 
on .a misconception of the statute. It is not traveling— 
merely passing from one place to another—which justifies 
the carrying concealed weapons. The traveling must be, 
as is the setting out, on ajourney. The original signification of 
journey was a day’s travel. It is now applied to a travel by 
land from place to place, without restriction of time. But, 
when thus applied, it is employed to designate a travel 
which is without the ordinary habits, business, or duties of 
the person, to a distance from his home, and beyond the 
circle of his friends or acquaintances. Passing beyond 
these, may involve unknown dangers, from which there 
may be a necessity to protect himself; as there is a necessity 
to prepare for defense against an attack, either threatened, 
or which he has just cause to apprehend. The words are 
indefinite; and this is the signification in which they are 
employed in the statute, and not in a larger sense, which 
would go far to license, rather than to suppress, the prac- 
tice against which the statute is directed. 

For aught that appears in the bill of exceptions, the de- 
fendant, in passing to and from Tuscumbia, was in the pur- 
suit of his ordinary duties and business, and within the 
circle of his friends and acquaintances. On the facts dis- 
closed in the record, the court could not affirm, as matter of 
law, that he was traveling on a journey. There was, of 
consequence, no error in the refusal of the charge requested, 
and the judgment must be affirmed. 
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McDaniel v. The State. 


Indictment for Larceny. 


1. Sentence to hard labor for non-payment of costs in criminal case ; 
duty of court.—Under section 4061, R. C., wken the fine and costs on cun- 
viction are not presently paid, and additional hard labor is imposed to cover 
costs, &c., it is the duty of the court trying the case to snecify in the sen- 
tence the price per diem to be allowed for such labor; and a refusal to do so, 
upon the defendant’s application, is a reversible error. In such a case, the 
defendant will be held subject to payment of costs, precisely as if he had 
not been sentenced to hard iabor. 


APPEAL from Circuit Court of Butler. 
Tried before Hon. Joun K. HENRY. 
The opinion states the facts. 


W. H. Duke, for appellant. 
Joun W. A. SANFORD, Att’y Gen., contra. 


MANNING, J.—Appellant pleaded guilty to an indict- 
ment for larceny in the court below, and a jury assessed the 
fine against him at fifty dollars. The fine and costs not be- 
ing paid, and no security being given therefor according to 
the statute, the court sentenced appellant to hard labor for 
the county for a specified term, as a part of the penalty for 
the offense, and also for “such additional time as may be 
necessary, at a rate to be fixed by the commissioners’ court 
of Butler county, not exceeding forty cents per day, to pay 
the costs and officers’ fees.”” The defendant moved the court 
to fix the rate at forty cents per day ; which the court refused, 
and defendant excepted. The defendant then moved the 
court to fix the rate per day itself, ata sum not exceeding 
forty cents per day ; which the court refused to do, and de- 
fendant excepted. 

Section 4061 of the Revised Code, which enacts that, “if 
the costs are not presently paid,” in a case in which the de- 
fendant is sentenced to perform hard labor for the county, 
“then the court may impose additional hard labor for the 
county, for a term sufficient to cover all costs and officers’ 
fees, allowing not exceeding forty cents per diem for the ad- 
ditional labor imposed,”—makes it the duty of the court in 
which the trial was had to determine the price per diem to 
be allowed for such labor. The determination of this im- 
portant particular of the sentence is not left to the commis- 
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sioners’ court of the county, but is devolved on the tribunal 
in which the trial is had. This court, therefore, reverses 
and vacates so much of the judgment of the court below as 
sentences appellant to hard labor fur the county, “for such 
additional time as may be necessary, at a rate to be fixed by 
the commissioners’ court of Butler county, not exceeding 
forty cents per day, to pay the costs and officers’ fees.” De- 
fendant below will be subject to the payment of costs, pre- 
cisely as if there had been no sentence of hard labor against 
him on account thereof. 


Henback v. The State. 


Indictment for carrying on Business without License. 


1. When penal law goes into effect.—The provision of the Revised Code, 
that no penal act shall go into effect until thirty days after the adjournment 
of the legislature at which such act may be passed, is a mere legislative en- 
actment, repealable at the pleasure of the General Assembly. If the time 
when a penal enactment shall go into effect is fixed in the statute, that op- 
erates a repeal of the prior statute, so far it affects the particular law. 

2. Mobile; right given to regulate public market; effect of.—A grant of 
power by the State, to the municipal authorities of Mobile, ‘to establish 
and regulate markets, and to prohibit the selling of meats except at public 
markets” in that city, does not deprive the State of the right to require a li- 
cense from persons, who carry on the business of butchers, under license 
from the municipal authorities. 

3. Butcher; what does not constitute, within the meaning of the revenue 
law.—The business of a butcher may include in it the eutting up and selling 
by retail the carcasses of animals slaughtered by him; but proof that a per- 
son buys the bodies of animals slaughtered for meat, and cuts them up and 
retails them, at a market stall,—is not, of itself, sufficient to constitute him 
a “‘butcher,’’ within the meaning of section 101 of the revenue law, which 
requires persons engaged in that business to take out a license. 

4. Indictment; when sufficient—An indictment, following the analogous 
forms in the Code, for a violation of section 101 of the revenue law of 1875, 
which charges that the offense was committed ‘‘before the finding of the in- 
dictment, and after the first Monday in April, 1875, and without license, and 
contrary to law,” is not bad on demurrer, although the legislature subse- 
quently extended the time for taking out licenses until the 15th of April, 
1875, and relieved parties who complied with the law by that time from all 
penalties theretofore incurred. 


APPEAL from Mobile City Court. 
Tried before Hon. O. J. SEMMES. 
The opinion states the facts. 


JOHN ELLioTrT and J. LittLe SMITH, for appellant.—The 
indictment was fatally defective, and the demurrer to it 
should have been sustained. It was too uncertain to au- 
thorize a judgment of conviction. It confounded things not 
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forbidden, with those made penal by law. An indictment 
must conform to the description of the ingredients which 
the statute describes as constituting the offense. Hirshfelder 
v. The State, 18 Ala. 115; Eubanks vy. The State, 17 Ala. 
183. This is not like cases arising under statutes which do 
not specify any particular time,: from and after which an 
act becomes penal, if done without a license. The charter 
of Mobile vests the sole right to allow the sale of meat 
within the city limits, in the city authorities ; and until this 
grant is revoked, the State has no right to dispose of any 
permission to its citizens to sell meat within the city limits. 
The charge of the court was clearly erroneous, as it author- 
ized a conviction on evidence which fell far short of proving 
that the defendant was a “butcher.” 


[Dec. Term 





Joun W. A. SANFORD, Att’y Gen., contra. 


MANNING, J.—The charge against defendant is, that 
“before the finding of this indictment, and after the first 
Monday in April in the year 1875, Frederick Henback was 
engaged in, or carried on, the business of a butcher, ina 
stall numbered 37, in the southern market in the city of Mo- 
bile, without a license, and contrary to law; against the 
peace and dignity of the State of Alabama.” A second count 
charges, in like terms, that he “did engage in the business 
of a butcher,” &c.; and a third count, in like terms, charges 
that he “did carry on the business of a butcher,” &c. 

This indictment was found under section 101 of the rev- 
enue act of March 19th, 1875; which enacts, “That any 
person who, after the first Monday in April, 1875, and after 
the first Monday in March of each succeeding year, shall be 
engaged in, or carry on, any business or profession, or do 
any act, for the doing, prosecuting, or carrying on of which 
a license is by law required to be taken out, without having 
paid for and taken out such license, shall be deemed guilty 
of a misdemeanor, and shall be fined three times the amount 
of such license,” &c. By another statute of the same date 
(Acts of 1874-5, p. 48), “the time for taking out licenses 
for the current year. .... is extended; ..... and any 
person, taking out a license by the 15th day of April next, 
shall be relieved from all penalties that may have accrued 
on account of the failure to take out a license as required by 
law.” And sections 3544 and 3955 of the Revised Code 
provide, that no penal act shall go into effect until thirty 
days after the adjournment of the legislature at which such 


act may be passed. The legislature which passed the stat- 
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utes above quoted from, adjourned on the 23rd day of March, 
1875. 

Appellant insisted, by demurrer in the court below, that 
the indictment was bad—l1st, because it charged that the of- 
fense was committed before the time when the statute cre- 
ating it went into effect; and, 2dly, because by the charter 
to the city of Mobile the State had conceded to it the power 
“to establish and regulate markets, ..... and to prohibit 
the selling of meats ..... except at the public market or 
markets ” in that city. 

In regard to the first ground of demurrer: The provisions 
in the Revised Code are mere enactments of the legislature. 
Nothing hinders that body from abrogating entirely the sec- 
tions cited ; and if in a new enactment, the General Assem- 
bly prescribes a different time when it shall go into effect, 
from the period of thirty days after the adjournment of the 
legislature which adopted it, this operates to exempt such 
new enactment from those provisions in the Code. These, 
in such a case, have no effect on it. 

The supplemental act above referred to relieves those 
from the penalties of not having taken out licenses when re- 
quired to do so, who should take them out by the 15th of 
April then next ensuing. As the appellant had not done 
this, he was not brought within the provisions of this act. 

But if he had been, or if the act had not, according to the 
provisions of the Code, gone into effect until the thirty days 
expired on the 23rd of April, 1875, the first ground above 
mentioned of demurrer could not be sustained. 

According to the Revised Code, and the form of indict- 
ment it prescribes, the only averment required, of the time 
when the offense charged was committed, is, that it was “be- 
fore the finding of this indictment ” (§ 4115, and page 808); 
and, as this court decided in Molette v. The State, 33 Ala. 
408, “it cannot vitiate, that the indictment, instead of em- 
bracing within its allegation all past time, limits to a certain 
specified day in the past the period within which the offense 
was committed.” This day, in the case quoted from, reached 
backward to a period when the statute of limitations would 
bar the prosecution ; yet this was held of no consequence. 
In the cause before us, it is charged the offense was com- 
mitted “contrary to law;” and the evidence must show that 
the act charged as an offense was done at a time when there 
was a law prohibiting it, as well as within the period when 
the statute of limitations would not bar. 

In respect to the second ground of demurrer, it is suffi- 
cient to say, that the grant by the State of authority to the 










































526 





SUPREME COURT 


[Henback v. The State.] 
city government of Mobile to exact a license from, or to ex- 
ercise control over venders of meats within its limits, does 
not exclude the General Assembly of the State from any of 
its jurisdiction in the premises. 

The only evidence that appellant carried on the business 
of a butcher, was, that he cut up and sold meat by retail at 
stall 37 in the southern market in Mobile; that he so cut up 
whole carcasses of sheep, and quarters of ‘beef, and retailed 
them in pieces. Where or by whom the animals had been 
or were slaughtered, was not shown by the evidence. The 
bill of exceptions sets forth expressly, that ‘no other evi- 
dence was introduced, tending to show that the defendant 
was engaged in, or carried on, the butchering business, or 
business of a butcher.” Upon the evidence mentioned, and 
that the acts complained of were done after the 23rd of 
April, 1875, and before the finding of the indictment, the 
judge, in his charge to the jury, said: “And the court tells 
you, that if you believe from the evidence that the defend- 
aa engaged in, and carried on, the business of cut- 
ting up whole sheep, although killed and skinned, and quar- 
ters of beef, for sale, and sold the same after being cut up, 
and that this was his principal business, then he was en- 
gaged in the business of abutcher.” For aught that appears 
in the bill of exceptions, the animals that furnished this 
meat may have been killed elsewhere, and by other persons, 
from whom the appellant purchased the meat after they had 
been killed. It may have been sent down from the country 
in carcasses and quarters. We all know it is common for 
this to be done—for meat in such form to be sent from the 
interior to the produce sellers of our large towns and cities. 
From this class of merchants, defendant may have bought 
the meat he cut up and sold. If he did, this would not con- 
stitute him a butcher, or a person engaged i in the business of 
a butcher. A butcher might, or might not, cut up and sell 
by retail in the market, the bodies of the animals he had 
slaughtered. It is a common thing, no doubt, for him to do 
so; and hence it may seem to be, ‘and indeed would be, a 
part of the business of a butcher. But we have to disre- 
gard the true meaning and origin of the word, as explained 
in dictionaries, if we hold that he who buys the bodies of 
animals that have been slaughtered for meat, and cuts them 
up, and retails them, without more, becomes thereby a 
butcher, or engaged in the business of a butcher. 

The court erred in the instruction it gave, above recited ; 
and for this error, the judgment must be reversed, and the 


cause remanded. 
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Campbell v. City Council of Montgomery. 


Campbell’s Adm’x v. City Council of 
Montgomery. 


Action against City to recover Damages for Death of Intestate. 


1. Montgomery, city of ; duty under its charter to repair streets.—The duty 
imposed by its charter upon the city of Montgomery, to keep its streets and 
highways “in repair,” is a perfect corporate duty, for the breach of which 
the city must answer in damages. 

2. Same.—This duty is performed, when there is no defect, imperfection, 
or obstruction in the street, which renders it unsafe or inconvenient for use 
by the public; it has no reference to unlawful assemblages, violence, riots, 
and the like, whereby passage along the streets is temporarily rendered in- 
convenient or dangerous, fur none of these occurrences put the highway out 
of ‘“repair.’’ 

3. Same; city, for what not liable.—The city is not liable for injuries re- 
sulting from violence, which the police by diligent discharge of duty might 
have prevented. Although appointed by the city, the police are quasi civil 
officers, for whose misfeasance, or non-feasance in office, the city is not re- 
sponsible, though they are personally answerable. 


APPEAL from Circuit Court of Montgomery. 

Tried before Hon. JAs. Q. SMITH. 

This was an action brought by appellant, as administra- 
trix of S. S. Campbell, deceased, against the city council of 
Montgomery, to recover damages for the killing of her in- 
testate and husband, which, it is averred, was caused by the 
negligence of the defendant to keep its streets in repair, &e. 
The complaint contained several counts, to each of which a 
demurrer was sustained; and plaintiff declining to plead 
over, judgment final was rendered against her. 

The gravamen of the first count was, that the city failed, 
although requested to do so, and having ample power and 
force to enforce obedience to its commands, to prevent the 
firing of powder between anvils, at the “Artesian Basin” 
in the city—a practice contrary to its ordinances, and dan- 
gerous to the lives of citizens; and that plaintiff’s intestate, 
while walking by, was struck by a fragment of an anvil, and 
killed. 

The gravamen ot the second count was, that it was made 
the duty of the city to keep its streets and highways in re- 
pair, and its inhabitants were exempted from road duty un- 
der the provisions of its charter; that it failed and neglected 
to perform this duty, and refused to keep open and safe to 
passengers thereon the streets and squares of said city, lead- 
ing through and to the “‘Artesian Basin”; by reason where- 
of, a large crowd assembled there, and to the great terror and 
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danger of the inhabitants, and with the knowledge and con- 
sent of the defendant, did explode anvils, charged with pow- 
der, to make a noise resembling the firing of cannon, witha 
reckless disregard of the safety of the inhabitants of the 
city and passengers upon said streets; that plaintiff’s intes- 
tate, while passing along said street on his ordinary busi- 
ness, without any fault on his part, or connection with said 
assemblage, was struck and killed by a fragment of an anvil 
shattered by the explosion of powder in it. 

The third count set forth the duty resting upon the de- 
fendant, under its charter, to remove and abate all nuisances, 
detrimental to the health and safety of the inhabitants, and 
passengers along its streets and highways; and that defend- 
ant, in utter disregard of its duty, allowed the explosion of 
powder between anvils, in the heart of the city, by a large 
assemblage of persons, to the great terror and danger of the 
inhabitants and persons in its highways and streets, notwith- 
standing defendant was importuned not to allow such gath- 
ering and explosion of powder, and had ample time and op- 
portunity after notice to prevent it; and that by reason 
thereof, and the negligence of defendant, plaintiffs intes- 
tate, while passing by on the sidewalk, was stricken by a 
fragment of an anvil, which burst from the explosion of 
powder, and was thereby killed, wherefore this suit, &c. 

The fourth count was similar to the third, except that it 
alleged that defendant had notice in advance that the meet- 
ing would assemble, for a sufficient length of time to have 
prevented it, and also knew of the purpose of the assemblage 
to explode powder between anvils, and notwithstanding im- 
portunities to prevent such explosion of powder, failed and 
refused to do so, although it had ample police force, and 
power to enforce its commands in the premises. 


JUDGE & HOLTZCLAW, and RIcE, JoNES & WILEY, for ap- 
pellant. 


ELMORE & GUNTER, contra. 


BRICKELL, C. J.—The proposition on which appellant 
relies to support the action is, that the act of incorporation 
imposes on the city the specific duty of keeping in repair the 
streets within its territorial limits. The inhabitants are re- 
lieved from working on roads and highways without the 
city, because of the imposition of this duty, and in consid- 
eration of its performance. The duty is, therefore, an ab- 
solute and perfect corporate duty; and when injury results 
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to an individual from an omission or neglect to perform it, 
an action for damages may be supported. The correctness of 
the proposition is not disputed. It is asserted in our own 
ease of Smoot v. Mayor, &c., 24 Ala. 112; and is maintained 
by the current of decision in our sister States, and by the 
decision of the supreme court of the United States. Weight- 
man v. Washington, 1 Black, U. 8. 39; 2 Dill. Mun. Cor. 
§ 789. 

This duty is performed, when the streets are kept in such 
condition that they are safe and commodious highways, for 
the use of the public in their passage over them, whether on 
foot, or with vehicles, and free from obstructions. It is said 
by Judge Dillon, speaking of the statutes of the New Eng- 
land States, imposing on towns the duty of keeping highways 
in repair: “Generally speaking, it may, perhaps correctly, 
be said, that under these statutes, a town or city, charged 
with the duty of keeping its highways or streets in repair, 
performs that duty when the traveled way is without ob- 
struction or structural defects which endanger the safety of 
travelers, and is sufficiently level and smooth, guarded by 
railings where necessary, to enable persons, by the exercise 
of ordinary care, to travel with safety and convenience.” 2 
Dill. Mun. Cor. § 788. The words of the act of incorpora- 
tion are, “The streets and highways in said city shall be 
kept in repair by said city.”” These words import, that there 
shall not be in the street or highway any defect or imperfec- 
tion, which renders it unsafe or inconvenient for use by the 
public ; nor any obstruction, either closing them as ways, or 
hindering the progress of those passing them. They refer 
to the condition of the street, as the same words, employed 
in the lease of a house, would refer to the condition of the 
house. They have no reference to violence, or disorderly 
conduct of individuals in the streets, which may tempora- 
rily endanger the security of those who are passing them. A 
tenant, bound to keep a house in repair, could not be charged 
with a breach of the duty, because of a disorderly assemblage 
in it, disturbing the peace of its inmates, or of the neighbor- 
hood, not spoiling or injuring the house. Nor would a turn- 
pike company fail in its duty to keep its road in repair, be- 
cause a riot occurred on the road, rendering travel danger- 
ous during its continuance. The corporate i of the city, 
to keep its streets in repair, was performed, when the streets 
were free from “obstructions, or structural defects,” and in 
a condition for safe and convenient passage. 

It is not averred that, in this respect, there was any breach 
of duty, nor that the death of the intestate was caused by the 
34 
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ill repair of the streets. The assemblage, and the danger- 
ous and unlawful practices in which they engaged, with the 
knowledge of the corporate officers, and without any effort 
by them for prosecution of these practices, is treated by the 
complaint, and by the argument of appellant’s counsel, as a 
defect in, or obstruction of the streets, from which the death 
of the intestate resulted. Though temporarily the assem- 
blage may have blocked the streets from passage, and the ex- 
plosion of powder in anvils may have endangered the safety 
of those on or near the streets, it would bea strangely latitu- 
dinous use of words to say thereby the streets were out of 
repair, 

The death of the intestate was not caused by the condition 
of the street, but by the unlawful act of those who had as- 
sembled in it. The case is not distinguishable from the case 
of Boyland v City of New York, 1 Sandf. Sup. Ct. 27. A 
committee of the common council, acting with a committee 
of citizens, called a public meeting in one of the parks of the 
city, for the consideration of national affairs. While the 
meeting was in session, sundry persons were engaged in 
firing cannon in the park; and, through their carelessness, 
the plaintiff, while passing, was seriously injured by one of 
the discharges. It was held, that the city was not liable for 
injuries inflicted by the negligence, recklessness, or viola- 
tions of law of the persons engaged in firing the cannon. In 
that case, as in this, no relation whatever existed between 
the city and the persons whose negligence or wantonness 
produced the injury. Without such relation, or the breach 
of an absolute, perfect corporate duty, no liability could rest 
on the corporation. 

A municipal corporation, like a natural person, is liable 
to individuals, for a violation of duty owing to them, from 
which they sustain injury. 2 Dill. Mun. Cor. § 761. Such 
corporations are also liable for the misfeasance of their ser- 
vants or agents in the exercise of corporate powers, or the 
performance of corporate duties. Jb. § 764. The ground 
of the liability is, that the superior must answer civilly for 
the negligence or want of skill of his agent or servant. JO. 
§$ 766. These admitted principles do not aid the appellant. 
The only duty resting on the corporation, under the facts 
stated, was the passage and enforcement of such ordinances 
and by-laws, as would suppress such assemblages as that de- 
scribed, or would prevent them from engaging in such prac- 
tices in the streets. The corporation has ample power for 
these purposes, and the averments of the complaint indica- 
ted had fully exercised it. The power and duty is govern- 
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mental, not ministerial; and if there had been negligence in 
its exercise, no private action would lic, to redress injuries 
resulting therefrom. Dargan v Mayor, 31 Ala. 174; Davis 
y. City Council, 51 Ala.; 2 Dill. Mun. Cor. §§ 753, 754, 760. 

If there was an omission of duty, contributing, directly 
or indirectly, to the death of the intestate, it was the omis- 
sion, not of the city, but of its police. The police are pub- 
lic officers, whose appointment is provided for by the act of 
incurporation, and who are clothed with the powers, and de- 
clared ex officio constables within the city. No liability rests 
on the city for their official delinquencies. 2 Dill. Mun. 
Cor. § 773. We quote with approbation the following ob- 
servations, from the case of Prather v City of Lexington, 13 
B. Monroe, 563. “The officers of a city are quasi civil of- 
ficers of the government, although appointed by the corpora- 
tion. They are personally liable for their malfeasance, or 
non-feasance in office ; but for neither is the corporation re- 
sponsible. Omissions of a duty imposed upon them by law, 
productive of prejudice to an individual, is not a corporate 
injury. The duty of the officers of the city is prescribed by 
the statute, from which also they derive their power. The 
corporation appoints them to office, but does not, in that act, 
sanction their official delinquencies, or render themselves 
liable for their official misconduct.” 

The action cannot be supported, without affirming that for 
all violence, from which personal injuries result, committed 
within the city, and which a diligent observance of duty by 
the police could have prevented, the city is liable in damages 
to those injured. There is no authority for the affirmation 
of such a principle. 

Neither count of the complaint disclosed a cause of action, 
and the demurrers were properly sustained. Let the judg- 
ment be affirmed. 


MeMullen v. The State. 


Indictment for Larceny. 


1. Larceny; material ingredient of.—There can be no larceny without a 
felonious intent ; and this intent the jury must determine, in view of all the 
facts and circumstances. 

2. Same; what creates strong presumption of innocence.—Where the tak- 
ing is open, and there is no subsequent attempt to conceal the property, 
and no denial, but an avowal of the taking; a strong presumption arises 
that there was no felonious intent, which must be vepelicd by clear and con- 
vincing evidence, before a conviction is authorized. : 
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_ 3. Same; charge to jury, what erroneous.—A charge which requires the 
Jury to acquit, merely because the taking, otherwise than by robbery or 
fraud, was open, avowed, and not denied, is erroneous; it does not leave 
the jury free to determine whether the presumption of felonious intent, 
created by these facts, is not satisfactorily overcome by other evidence in 
the case. ° 


APPEAL from Circuit Court of Butler. 

Tried before Hon. Joun K. HENRY. 

The appellant, Cain McMullen, was indicted and convicted 
for larceny of a cow, the property of one Flowers. The 
evidence showed that the cow in question was “marked with 
a swallow fork in the right ear, and an underbit in the left,” 
and was “motley white, with some black spots about the 
head.” She left the pen of her owner in Greenville, in the 
winter of 1872. One Mrs. Vines testified that, in the latter 
part of 1872, the cow came with her cattle to her pen, near 
the former residence of Flowers. There was testimony 
tending to show that McMullen owned a cow, whose general 
appearance was the same as Flowers’ cow. She also had 
disappeared, and McMullen had told several persons about 
her, among them one Hamilton, who testified that, when he 
saw the cow at Mrs. Vines’, he sent appellant word that he 
had found his cow, and witness, defendant and one Hartley, 
went over to Mrs. Vines’ early next morning. When they 
arrived, it was after daybreak, and several persons were 
there. On looking at the cow, McMullen said it was his. 
One of the witnesses for the State testified, that he also 
thought the cow belonged to McMullen. McMullen was 
told by Mrs. Vines that the cow had Flowers’ mark, and he 
had better not dispose of it without first having seen Flow- 
ers. McMullen remarked, he was satisfied the cow belonged 
to him, and put a rope around her horns, and drove her off 
towards Greenville. One or two witnesses who saw the cow 
in MeMullen’s possession informed him that the cow be- 
longed to Flowers, and he had better not dispose of her un- 
til he saw Flowers; this he said he would do, but it seems 
that he did not. The testimony showed, further, that Mc- 
Mullen then drove the cow in the day time, along the public 
road, to Greenville, the county seat, and place where Flow- 
ers resided, and offered the cow for sale to a nephew of the 
prosecutor, among others, on the streets of Greenville in the 
day time. He sold the cow to a butcher about dinner time, 
in front of the market house. The value of the cow, as as- 
sessed by the jury, was twelve dollars, and McMullen sold 
her for eight dollars. McMullen stated, at the time of the 
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sale, that his cow “had been down in the piney woods, and 
he had just gotten her back.” 

This was the substance of the testimony. The defendant 
requested the court, in writing, to charge the jury: “If 
they believed, from all the evidence in the case, that the de- 
fendant took the cow openly, in the presence of other per- 
sons, other than by apparent robbery, or, having taken the 
property or cow, avowed the fact before he was questioned ; 
then the taking is not larceny, but a mere trespass.” The 
court refused to give the charge, and defendant excepted. 


GAMBLE & BOLLING, for appellant.—‘Where a man takes 
another’s goods openly before him, or before other persons, 
otherwise than by apparent robbery, or, having possessed 
himself of them, avows the fact before he is questioned, . . 
.... then such taking is no more than a mere trespass.” 
Wharton’s American Crim. Law, § 1786; Roscoe’s Criminal 
Evidence, 590; McDaniel v. The State, 8 Smedes & Mar- 
shall, 401; 8 Porter, 461; 1 Hale’s Pleas of Crown, 509; 
2 East’s Pleas of Crown, 661. 


JOHN W. A. SANFORD, Att’y Gen., contra.—lIn this State, 
the criterion to distinguish larceny from trespass, is the in- 
tention of the wrong-doer to profit by the conversion of the 
property of another. Hawkins v. The State, 8 Porter, 461. 
“Whether the act be secret or open, in the day or night, 
is immaterial, except as manifesting, under the circum- 
stances, the intent.” 2 Bish.Crim. Law, § 705. The inten- 
tion with which the act was done, must be left to the jury. 
2 Russ. on Crimes, 7. The citations from the text books 
referred to by appellant, will show that they were used in 
reference to cases where there was no intention to convert 
the property of another to the profit of the trespasser, to the 
total deprivation of the owner. In each instance, it was clear 
that the trespasser intended to return the property to the 
owner. 


BRICKELL, C. J.—The felonious intent is the material 
ingredient of larceny. The existence of the intent is not 
often capable of direct proof, but is matter of inference from 
the circumstances attending the caption and asportation. It 
is said by Blackstone, ‘The ordinary discovery of a felo- 
nious intent is where the party doth it clandestinely : or, be- 
ing charged with the fact, denies it. But this is by no 
means the only criterion of criminality: for, in cases that 
may amount to larceny, the variety of circumstances is so 
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great, and the complication thereof so mingled, that it is im- 
possible to recount all those which may evidence a felonious 
intent, or animus furandi: wherefore they must be left to 
the due and attentive consideration of the court and jury.” 
2 Cooley’s Black., book 4, 232. If the taking is under 
claim of title, honestly made and believed, however puerile, 
or unfounded, or mistaken the claim may be in fact, it is not 
felonious. The test is not the validity, but the bona fides of 
the claim of title. If it is a mere subterfuge to cover a 
taking with the intent to convert another’s property, it ag- 
gravates, rather than relieves from criminality. Whether 
it is bona fide or not, the jury must determine upon a view 
of all the facts of the case, under the guidance of proper in- 
structions from the court. 2 Bish. Crim. Law, § 875; Witt 
v. State, 9 Mo. 663; Vaughn v. Commonwealth, 10 Grattan, 
758; Spivey v. State, 26 Ala. 90. 

The charge requested seems to have been extracted lit- 
erally from Wharton’s Crim. Law, § 1786. The sentence is: 
“There are cases where the taking is no more than a tres- 
pass ; as where a man takes another’s goods openly before 
him, or before other persons, otherwise than by apparent 
robbery ; or, having possessed himself of them, avows the 
fact before he is questioned.” We do not understand the 


| author as asserting that larceny cannot be committed, when 
| goods are openly taken from the possession of the owner, 


without force, or even without fraud ; nor that because there 


\is no secrecy attending the taking and carrying away, but it 


jis avowed without inquiry, the offense cannot be committed. 
If such was the law, the bolder and more reckless the crim- 
inal, the greater his chances of escaping conviction. Clan- 
destinity and falsehood are usual attendants of larceny ; but 
it is sometimes committed openly, and boldly avowed. A 
strong presumption arises, when the taking is open, and 
there is no subsequent attempt to conceal the property, and 
no denial but an avowal of the fact, that there is not a felo- 
nious intent, which ought to be repelled by clear and con- 
vineing evidence, before there is a verdict and judgment of 
conviction. Vaughn v. Commonwealth, supra, opinion of 
Moncure, J. The rule is very clearly stated by Mr. Green- 
leaf, as we do not doubt it was intended by Dr. Wharton to 
be understood: “If the taking, though wrongful, be not 
fraudulent, it is not larceny, but is only a trespass; and 
ought to be so regarded by the jury. who alone are to find 
the intent, upon consideration of all the circumstances. 
Thus, if it should appear that the prisoner took the pros- 
ecufor’s goods openly, in his presence, or the presence of 
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other persons, and not by robbery ; or, having them in pos- 
session, avowed the fact before he was questioned concern- 
ing them;” &c., “these circumstances would be pregnant 
evidences to the jury that the taking was without a felonious 
intent, but a mere trespass.” 3 Greenl. Ev. § 157. In af- 
firming as matter of law that the circumstances referred to 
converted the taking into a mere trespass, the charge is er- 
roneous, and was properly refused. They were “pregnant 
circumstanees,” for the consideration of the jury; but it 
was their province to determine whether the presumption 
favorable to the prisoner arising from them was not repelled, 
in view of all the evidence. 

We discover no error in the judgment of the court. It 
seems to us sufficiently certain, and to conform to the statute. 


R. C. § 3760. 
The judgment must be affirmed. 


Lehman, Durr & Co. v. Warren & 
Burch. 


Trial of Right of Property. 


1. Trial of right of property; when may be maintained.—The sthtutory 
remedy for the trial of the right of property levied on under judicial process, 
is merely cumulative to the common law remedy by action of trespass 
against the officer levying the process, or of trover or detinue against those 
obtaining possession from him, and can be maintained only when one of 
these actions could be supported at common law. 

2. Same.—-A factor or broker, having actual possession of property be- 
longing to his principal, may interpose and maintain a claim in his own 
name, under the statute, against one not in condition to set up the princi- 
pal’s title. 

3. Same; what proper issue on.—On a trial of the right of property, the 
only proper issue is an affirmation by the plaintiff in the process that the 
property levied on is subject to the process, and a denial of that fact by the 
claimant. It was not contemplated that the proceeding should be embar- 
rassed by formal pleadings in the form of complaint, or plea, replication or 
rejoinder. 

4. Revised Code, 41164 of; construed.—Under the provisions of the Re- 
vised Code, % 1164 (which changes the common law rule as to the passing of 
title to personalty sold, when a sale of cotton is made by a commission 
merchant to a tmyer or broker for cash. elsewhere than in the city of Mobile). 
without an express agrecment to the contrary, the title of cotton will not 
pass by delivery, or any other act than the payment of the purchase money. 
as between the purchaser or his attaching creditor. 

5. Same.— What effect a delivery would have upon the title of the com- 
mission merchant, where the purchaser sells or transters the cotton to 
another, or where the commission merchants were not pursuing that business 
but acting outside of it in the partienlar transaction. are questions not pre- 
sented or decided in this case 
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6. Title to goods; what does not work change of.—The fact that commis- 
sion merchants have advanced upon goods consigned to them for sale more 
than their value, and have a right, or have made an express agreement au- 
thorizing them to sell and apply the proceeds to payment of the advances, 
does not work a chauge in the title, or alter their relations to the customer. 

7. Lien; rule as to parting with possession of goods; to what has no appli- 
cation.—The general rule that a factor or commission merchant loses his 
lien, if he parts with the possession cf goods after the lien attaches, has no 
application to a sale of cotton made by a commission merchant to a buyer or 
broker in the city of Montgomery, under the provisions of section eleven 
hundred and sixty-four of the Revised Code. 

8. Charges: how construed.—Charges given or refused must be construed, 
and their correctness determined by connection with the evidence to which 
they are applied. A charge that the jury may draw an inference opposed to 
all the evidence is erroneous, so also is a charge that they may infer a fact of 
which there is no evidence. 


APPEAL from Circuit Court of Montgomery. 

Tried before Hon. JAMES Q. SMITH. 

This was a trial, under the statute, to the right of property 
to six bales of cotton, between Lehman, Durr & Co., claim- 
ants and appellants, and appellees, Warren & Burch, attach- 
ing creditors of “D. L. Campbell & Co.,” who afterwards 
recovered judgment against D. L. Campbell & Co. in the 
attachment suit. The affidavit of claimants was made by 
Durr, a member of the firm, who states therein that the six 
bales levied on “is not the property of D. L. Campbell & 
Co., but is the property of Lehman, Durr & Co., and that 
they have a just claim to the property levied on.” 

The plea of the attaching creditors “alleges that the prop- 
erty levied on is the property of the defendants and liable 
to the satisfaction of said attachment.” The claimants de- 
nied this, and alleged that “at the time said cotton was levied 
on, it was not subject to said attachment, and that at that 
time it belonged to them as commission merchants, they 
holding the said cotton subject to lien for advances,” &c. 
The plaintiffs in attachment replied, and alleged that “the 
cotton had been claimed by claimants, in their written claim, 
as their individual property.” Claimants by way of rejoin- 
der alleged that, although their written claim was general, 
they now had the right, and in their evidence, to show the 
particular or special character in which they did claim. 
“Upon the issue above shown,” there was a jury trial, and 
verdict for plaintiffs in attachment. 

Lehman, Durr & Co. were commission merchants, in the 
city of Montgomery, and D. L. Campbell was a cotton buyer 
doing business in the same city. The testimony showed that 
the six bales in controversy, together with forty-seven other 
bales, had been hauled by Campbell’s drayman froin the 
— of Lehman, Durr & Co., on his order, to the de- 
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pot of the Montgomery and Mobile Railroad Company, 
where it was awaiting shipment to New Orleans, on Camp- 
bell’s account, when the attachment was levied on it. 

The testimony upon the part of claimants showed that 
Campbell had purchased forty-seven bales of the cotton of 
Lehman, Durr & Co., paid for them, and received an order 
for their delivery. Needing six bales more to complete his 
shipment, he applied to Lehman, Durr & Co. to purchase it, 
and their clerk instructed the warehouse-keeper “to turn 
out six bales in the yard” for his inspection. It was the 

ustom of Lehman, Durr & Co. to collect payment before 
delivering cotton. Campbell’s drayman having called for 
his cotton, the warehouse- keeper, without knowing whether 
the cotton had all been paid for or not, “on his own respon- 
sibility,” delivered the fifty-three bales. The six bales were 
never paid for, and at the time of the sale were in posses- 
sion of Lehman, Durr & Co. for sale as commission mer- 
chants, they having made advances on it, in excess of its 
value, to Farris & McCurdy, the owners, who authorized 
Lehman, Durr & Co. to sell the cotton and apply the pro- 
ceeds in extinguishment of their debt. 

This was all the evidence. 

The court charged the jury, “it the claimants as commis- 
sion merchants sold the cotton in controversy in the city of 
Montgomery to D. L. Campbell, and if D. L. Campbell was 
then a cotton buyer in said city and claimants commission 
merchants, and D. L. Campbell never paid for the cotton, 
then the jury should find for the claimants; but if the sale to 
D. L. Campbell was made by claimants as individuals, and 
not as commission merchants, the jury must find for the 
plaintiffs.” The claimants excepted to this charge. 

The court, at the request of the plaintiffs, also charged the 
jury, in substance, that if Lehman, Durr & Co. sold the six 
bales to Campbell, and that if the sale was made by Lehman, 
Durr & Co. for their own individual account, then the jury 
must find for the plaintiffs; and also, that if the proceeds of 
the sale belonged to Lehman, Durr & Co., and not to Farris 
& McCurdy, or any other person than Lehman, Durr & Co., 
then the plaintiffs were entitled to recover. 

The claimants excepted to these charges, and requested the 
court in writing to charge the jury as follows: “If D. L. 
Campbell, a defendant in the attachment, was a cotton buyer 
in the city of Montgomery ; if the claimants were commis- 
sion merchants; if whilst said Campbell was such cotton 
buyer, and whilst said Lehman, Durr & Co. were such com- 
mission merchants, the cotton in controversy was sold by 
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Lehman, Durr & Co. as commission merchants to said Camp- 
bell in the city of Montgomery; if said cotton so sold has 
never been paid for by said Campbell or any other person, 
and if said cotton was levied on under said attachment with- 
in some short time after said sale, and before any payment 
was made, then upon this state of facts the said Campbell 
did not acquire the ownership of said cotton under said 
sale.” 

Another charge, based upon the same state of facts as 
above, was asked, instructing the jury that upon that state 
of facts, they must find for the claimants, although before 
the levy the cotton had been placed at the railroad station by 
Campbell’s order or request, with the intent on his part to 
ship the same by railroad. 

The court refused to give either of these charges, and claim- 
ants excepted. The charges given, and the refusal to charge 
as requested, are now assigned as error. 


Rick, JONES & WILEY, for appellant. 
BRAGG & THORINGTON and Watts & Troy, contra. 


BRICKELL, C. J.—Betfore the statute, authorizing the 
interposition of a claim to property levied on by attachment, 
or execution, and a trial of the right to such property, 
whether it was in the claimant, or in the defendant in the 
process, the remedy was by an action of trespass against the 
officer levying the process, or of trover or detinue, against 
him, or those obtaining possession from him. The statutory 
remedy is cumulative, and can be maintained only when one 
of these actions could be supported at common law. It fol- 
lows that, as in these actions the plaintiff must have recov- 
ered on the strength of his own title, and not on the weak- 
ness of the defendant’s, he cannot, in support of a claim un- 
der the statute, show that the right and title to the property 
Jevied on is in any other person than himself, unless he con- 
nects himself and his possession with such title. MeGrew 
v. Hart, 1 Port. 175; Frow & Ferguson v. Downman, 11 
Ala. 880; Foster v. Smith, 16 Ala. 192; Thomas vy. Degraf- 
fenreid, 17 Ala. 602. 

On a trial of the right of property, the only proper issue 
is an affirmation by the plaintiff in the process, that the 
property levied on is subject to the process, and a denial of 
that fact by the claimant. R.C. § 3017; Langdon & Co. v. 
Brumby, 7 Ala. 58. Such an issue is sufficiently compre- 
hensive, to authorize the plaintiff to introduce evidence of’ 
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every fact showing the property liable to the process ; and 
the claimant to give evidence of every fact showing that 
there resides in him a superior right to the property. It was 
never intended the proceeding should be embarrassed by 
formal pleading, either in the torm of complaint, or plea, or 
replication, or rejoinder. The introduction of such plead- 
ing tends only to confusion, and to mar the simplicity of the 
proceeding, as it is authorized by the statute. The affidavit 
serves its purpose, when with a proper bond by the claimant 
it arrests the action of the officer, and introduces the claim 
into court as a pending suit. Its statements can neither en- 
large nor narrow the issue, which the statute requires to be 
made up, and it is not probably required for any other 
reason than as an affirmation of the good faith of the claim- 
ant in instituting the proceeding. We shall consider this 
ease as if the issue had been formed in conformity to the 
views we have expressed. 

The claimants were commission merchants in the city of 
Montgomery, and as such received for sale from Fariss & 
McCurdy six bales of cotton, having made to them advances 
exceeding its value. They sold the cotton to one Campbell, 
a cotton buyer, one of the defendants in attachment, and he 
obtained possession and was about shipping it, when the levy 
was made. Whether there was a delivery of the cotton to 
Campbell, by authority of claimants, was a matter about 
which the evidence was conflicting. He had not paid for 
the cotton, and had previously bought cotton of claimants 
and paid for it. 

The court, ex mere motu, charged the jury, if they believed 
from the evidence that claimants sold the cotton to Camp- 
bell for their own account, they must find for the plaintiff. 
On request of plaintiffs the court charged the jury, if they 
believed from the evidence that claimants sold the cotton to 
Campbell, and the proceeds of sale belonged to them, and 
not to any other person, they must find for the plaintiffs. 
The court refused, on request of claimants, to charge the 
jury, if they believed from the evidence the claimants were 
commission merchants, and sold the cotton to Campbell, a 
cotton buyer, and he had not paid for the cotton, he did not 
acquire ownership thereof. To the charge given, and the 
refusal to charge, exceptions were reserved. The sale to 
Campbell was for cash, but according to the usages of trade, 
he had three days to examine the cotton before paying for 
it, which had not expired when the levy was made. 

The statute (R. C. § 1164) provides: “No cotton sold 
hy commission merchants to brokers or buyers shall be con- 
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sidered as delivered and the ownership given up until the 
same is fully paid for.” It is a very general rule of the com- 
mon law, that by the mere contract of sale, the property in 
the thing sold passes to the vendee, though he is not invested 
with a right to the possession, if no credit is agreed upon, 
until he pays or tenders the purchase money. Magee vy, 
Billingsley, 3 Ala. 679. No material act remaining to be 
done before delivery, to distinguish and identify the thing 
sold, or to ascertain the price thereof, the sale was perfect, 
the thing was at the risk of the buyer, and if it perished 
without fault on the part of the seller, the buyer was bound 
to pay the price. If the sale was not on credit, the vendor 
had the right to retain possession until the price was paid. 
This right was lost by a surrender of possession to the ven- 
dee. Story on Sales, §§ 286-88. The statute to which we 
have referred was intended to operate a change of these com- 
mon law rules, when a sale of cotton was made by a com- 
mission merchant to a broker or buyer, and to substitute as 
the condition on which the title should be transferred the 
full payment of the price. Until then property in the cot- 
ton is not changed. The vendor, if a commission merchant, 
retains the title he had before and at the time of the con- 
tract of sale, and the buyer acquires only a right to complete 
the purchase, and invest himself with the title, by the pay- 
ment of the price. This seems to us the only meaning of 
which the words of the statute are susceptible, and that such 
was the intention of the legislature is clear, when the statute 
as it was originally passed, and as it was subsequently mod- 
ified, is examined. The original statute was approved Feb- 
ruary 10th, 1852, and may be found in Pamph. Acts of 1851- 
2, p. 44. The first section is in these words: ‘“ That from 
and after the passage of this act, all cotton sold by commis- 
sion merchants to brokers or buyers, shall not be considered 
as delivered and the ownership given up until the same shall 
be fully paid for; any order for the cotton, law, custom or 
usage to the contrary notwithstanding.” The last clause of 
the section was omitted in revising the Code, but its omis- 
sion does not lessen its significance in determining the in- 
tention of the legislature, or in fixing the meaning of the 
words of the statute. In 1858 (Pamph. Acts, 1857-8, p. 
58), a statute was passed effecting a modification of this gen- 
eral law, so far as sales of cotton in the city of Mobile are 
concerned, providing that on such sales by a commission 
merchant or factor, the sale was complete, and the legal title 
vested in the purchaser, when the cotton was delivered, or 
an order on a warehouseman, with whom it was stored, was 
Vov. Lit. 
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given to the purchaser, but reserving to the seller for fifteen 
days a lien on the cotton for the price, paramount to any 
sale or transfer by the purchaser. This modification pro- 
ceeds on the theory of the general law we have expressed— 
that when a sale of cotton was made by a commission mer- 
chant toa broker or buyer, the title remained as it was be- 
fore the sale, unaffected by. it, until the purchase money was 
fully paid, and that the buyer acquired by the contract a 
mere right to invest himself with the title on paying or ten- 
dering the purchase money. It is not a mere lien, as at com- 
mon law, which remains in the seller, continuing so long 
only as he retains possession, but it is the title, absolute, un- 
qualified, unaffected by the contract of sale, which can be 
divested only by paying or tendering the purchase money. 
It was probably found the law did not operate well in the 
city of Mobile, and the modification of it was to make the 
sale, accompanied by delivery, pass title to the purchaser, and 
to give the buyer a lien, in lieu of title, for the purchase 
money, for fifteen days. When a sale of the cotton is made 
by a commission merchant to a broker or buyer, for cash, 
elsewhere than in the city of Mobile, without an express 
agreement to the contrary, the title of the cotton will not 
pass by delivery, or by any other act than the payment of 
the purchase money. If there is delivery to the purchaser, 
questions may arise between the seller and persons to whom 
the purchasers may transfer, this case does not present for 
consideration. It is enough that, as to an attaching creditor 
of the purchaser, the title does not pass, to settle all ques- 
tions now involved. 

Charges given or refused must be construed, and their cor- 
rectness determined, by connection with the evidence to 
which they are applied. A charge to the jury, that they 
may draw an inference opposed to all the evidence, is erro- 
neous. Carey v. Hughes, 17 Ala. 388. Or, a charge that 
they may infer a fact of which there is no evidence, is erro- 
neous. Thus, that the jury could infer from the acts of the 
creditor, that sureties had knowledge of, and assented to an 
extension of the day of payment to the principal, no evi- 
dence of such knowledge or assent having been given, was 
error. Hverett v. U. S., 6 Port. 166. It may be true that 
though the business of the claimants was that of commission 
merchants, yet, if in the sale to Campbell they were not pur- 
suing that business, but were acting outside of it, and in an 
entirely different capacity, a delivery to Campbell would 
have invested him with title to the cotton. But there was 
no evidence of such a state of facts; on the contrary, all the 
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evidence was of a sale in the regular pursuit of their busi- 
ness as commission merchants. The first charge given, if it 
asserts a correct legal proposition, is erroneous, in instruct- 
ing the jury on a state of facts of which there was no evi- 
dence. The charge given at the instance of appellee seems 
to us also erroneous, if it intended to assert that because 
claimants had the right to retain the proceeds of the sale of 
cotton, to meet advances made by them to Fariss & McCur- 
dy, then the plaintiffs were entitled to recover. It often 
happens that commission merchants advance more than the 
value of cotton or other goods, which are consigned to, or 
deposited with them for sale, and have a right to retain the 
proceeds of sale to cover such advances. This works no 
change in the title of the goods, nor does it change their re- 
lation to their customer. Nor would the title to the goods 
or the relation to the customer be changed, if there was an 
express agreement between the merchant and customer, that 
the proceeds of sale should be retained and applied to the 
payment of advances. This charge was erroneous, and its 
direct, inevitable tendency and effect was to mislead the 
jury. 

The charges requested by appellants asserted correct legal 
propositions, and should have been given. It was certainly 
the law, as asserted by the counsel for the appellee, and is yet 
generally, that the lien of a factor or commission merchant 
continued only so Jong as he has possession, and if he parts 
with possession after the lien attaches, the lien is lost. The 
rule has no application to a sale of cotton made by a com- 
mission merchant, to a broker. or buyer, since the statute. 
The operation of the statute is to preserve the lien, as it 
preserves the title, certainly so far as the broker or buyer 
and the factor or merchant are concerned, whatever might be 
the effect, if the principal regained possession, without the 
possession of the factor intervening. 

It is said, however, that if the claimants had no other 
right or interest in the cotton than as commission merchants, 
holding it for sale, with a lien for advances, the title residing 
in Fariss & McCurdy, their principals, the claim should have 
been made by the latter, and the claimants cannot interpose 
such title to defeat the levy of the attachment. We have al- 
ready said the claimant must recover on the strength of his 
own title, and that to defeat the levy he cannot set up the 
outstanding title of a stranger. But a title which would au- 
thorize the claimant to support the corresponding common 
law remedies of trespass, trover or detinue, will support a 
= under the statute. Any bailee could support either of 
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the common law remedies, against a mere wrong-doer dis- 
turbing his possession. The possession was sufficient and 
conclusive evidence of title, against all the world except the 
true owner, or one connecting himself with his title. It 
seems never to have been doubted that a factor or broker, 
having the actual possession of property belonging to his 
principal, could maintain trespass or trover for any tort com- 
mitted by a third party, whereby such possession is affected. 
Russell on Factors, 160. We think the claim was well in- 
terposed by appellants, and can be maintained against one 
not in a condition to set up the title of the principal. 

The judgment must be reversed, and the cause remanded. 


Tabor v. Lorance. 


Appeal from Order setting aside Decree for Sale of 
Land, &e. 


1. Appeal; what such final decree as will support—aA decree in chan- 
cery, setting aside a decree of sale of land, and a confirmation of the sale, 
on petition of a minor interested adversely to the complainant therein, on 
the ground that the court had not obtained jurisdiction over her, and letting 
her in to defend, is such a final decree as will support an appeal. 

2. Same.—An appeal lying to revise such action of the court, mandamus 
will not lie tocompel the chancellor to vacate and set aside such order. 

3. Decree; presumptions in support of, on collateral attack.—Where the 
record of the appointment of a guardian ad litem recites that, ‘‘it appearing 
that the defendant,’’ H. L. ‘‘is under the age of fourteen years,’’ residing, 
&c., it will be presumed, in any other than a direct attack on appeal, that 
these facts were proved, although no affidavit or other proof appears in the 
record. Such recitals, coupled with the appointment of a aeealinen ad litem, 
who accepted and filed an answer for the minor, give the court jurisdiction ; 
and its decree, although it may be erroneous, can be avoided only by direct 
attack on appeal. 

4. Sections 3397, 3398 and 3400 of Revised Code; to what apply.—Sec- 
tions 3397, 3398 and 3400 of the Revised Code apply only to decrees against 
non-resident defendants upon whom personal service has not been made, 
but who are made defendants by publication, and against whom decrees pro 
confesso have been regularly taken; as to these, eighteen months must 
elapse before the decrees are final and conclusive. They have no applica- 
tion to the case of a resident infant, against whom a decree pro confesso can- 


not be taken. 


APPEAL from Chancery Court of Lawrence. 
Heard before Hon. R. S. WATKINS. 


Motion by the appellee to dismiss the appeal, on the 
ground that the record shows no final decree revisable by 
appeal ; and counter motion by appellant, if appellee’s mo- 
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tion should prevail, for a mandamus to the chancellor to va- 
cate and set aside the decree appealed from. 


BEIRNE, Humes & GorpDON, for appellant. 
O’NEAL & O’NEAL, contra. 


MANNING, J.—This cause arises out of a petition of 
appellee, filed February 10th, 1873, to set aside as void a 
decree of the court, and sale of land under it, made in the 
years 1866, 1867, on the ground that there was no such ser- 
vice of process as gave the court jurisdiction of petitioner, 
and out of the order of the court thereupon setting aside 
and vacating said decree, and admitting the petitioner to ap- 
pear and make defens« in the original cause. 

This court is of opinion, that when the order was made, 
the office of the petition was fully performed, and the order 
such a final decree in the cause instituted by the petition, as 
could properly be brought under review in this court, by 
appeal. See Bruce’s Executrix v. Strickland’s Administra- 
tor, 47 Ala. 192. The motion of appellee to dismiss the ap- 
peal is, therefore, overruled and denied. 

And the motion of appellant for a mandamus, as the al- 
ternative of the appeal in case it should be dismissed, is re- 
i on the ground that the proper remedy is by ap- 
peal. 

It is quite probable that there were errors in the render- 
ing of the original decree of sale, and in the proceedings an- 
terior to the decree, which would have been just grounds 
for its reversal, if there had been an appeal within the time 
prescribed by law, that would have brought them before this 
court for correction. But, unless the defects were such as 
hindered the court below from having jurisdiction, and the 
decree of which petitioner complains was absolutely void, 
and not voidable for error only, they are beyond remedy in 
this cause. This is settled by numerous decisions of this and 
other courts. 

The original bill was filed by appellant, Tabor, as a judg- 
ment and execution creditor, claiming a lien upon land as the 
property of his debtor, the father of petitioner ; and it shows 
that, by virtue of acts of his, some of the other defendants 
were supposed to have an interest adverse to complainant’s 
lien, and some others to have a naked legal title which ought 
to have been conveyed to the debtor; and the bill prayed 
that these obstructions to his rights be removed, by a decree 
of the court ordering that the land be sold under its direc- 
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tion, so as to vest in the purchaser a good title against all of 
the defendants, and that the proceeds be applied to the pay- 
ment of the complainant’s judgment. A decree and sale 
were made accordingly, for the purpose of paying the judg- 
ment ; and complainant having become the purchaser of the 
land, the sale to him was confirmed by the court in 1867. 

There was no service of process on petitioner, who was the 
daughter and heir of the judgment debtor. It was alleged 
in the bill that she was under the age of fourteen years, and 
resided with her grandmother, whose interest was adverse to 
that of the infant. The suit being against the administra- 
tor of her father, showed that he was dead; and her grand- 
mother was a co-defendant, and served with process in the 
cause. The recital in the record, “‘it appearing that the de- 
fendant, Harriet Lorance, is under the age of fourteen years, 
residing with her grandmother, who is of adverse interest,” 
must be understood as affir ming that these facts were proved 
to the court, although no affidavit thereof is now found in 
the record ; and the appointment thereupon of Horatio O. 
Pettus as guardian ad litem for her, and his acceptance in 
writing of that office, and filing of answer for her, show that 
the chancellor took charge, as was his duty, of the interest 
of the infant. According to the decision of this court in 
Preston v. Dunn, 25 Ala. 507, this gave the court jurisdic- 
tion, so as to prevent its decree from being void, even if 
there was error for which the decree would have been re- 
versed on appeal. See, also, Gannard v. Eslava, 20 Ala. 
732. 

It is insisted that this petition is authorized under sec- 
tions 3397, 3598, 3400 and 3403 of the Revised Code. These 
enactments relate entirely to decrees against non-resident de- 
fendants, or defendants not shown to be within the jurisdic- 
tion, or accessible to the process of the court in which the 
suits against them are brought, who have not been otherwise 
notified of proceedings against them than by publication, 
and against whom, they not appearing, decrees pro confesso 
have been taken. As the court cannot know that such de- 
fendants, or any persons authorized to represent them, have 
ever in fact heard of the suits referred to in the published 
notices thereof, the law will not allow the decrees therein to 
become “absolute,” so that execution may be had of them, 
until eighteen months have elapsed after their rendition. 
During that period, by statutory provision, the decrees are 
kept within the power of, and subject to revision and revo- 
cation by, the court which rendered them, upon petition, 
filed within that time, on behalf of the defendants, for re- 
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hearing, and cause shown to have the decrees set aside. 

These enactments are intended specially for the protection 
of defendants so situated, who are, or are supposed to be, be- 
yond the jurisdiction of the court, and who are sought to 
be made parties by publication only ; and have no applica- 
tion to the case of a resident infant, against whom a decree 
pro confesso cannot at all be taken, whether there has been 
personal service of process or not on such infant. For not 
being sui juris, the guardian appointed for him by the chan- 
cellor appears for, and defends the interest of such defend- 
ant, under the eye of the court, which is also his guardian. 

Although error may be committed in the appointment of 
a guardian ad litem irregularly made, or in other respects, it 
cannot be held that the decree of the court in such a case is 
void for want of jurisdiction, instead of being voidable only, 
or that it can be set aside at a subsequent term, by the court 
which rendered it. 

The order appealed from is here reversed, and this court 
orders a dismissal of the petition on which it was founded. 


Ex parte Trice. 
Application for Mandamus. 


1. Revised Code, % 1060, construed—A_ person indicted in the circuit 
court for a felony, and enlarged on bail to answer, is not ‘‘ in confinement ”’ 
within the meaning of section 1060 of the Revised Code, which authorizes 
the circuit judge, in certain cases, to order an inquiry as to the sanity of 
prisoners, and direct their removal to an insane asylum. 

2. Same.—The jurisdiction thus given vests in the judge, not in the court. 
Notice to the person affected by the proceeding is indispensable to its va- 
lidity, and the record must recite the existence of every fact on which the 
Jurisdiction is based ; otherwise, the judgment is a mere nullity. _ 

3. Same.—The fact that property of persons living in the neighborhood 
is endangered by the mental unsoundness of the party at large on bail, does 
not give the circuit judge authority to order her confinement in the lunatic 
asylum. ; 

4. Mandamus; when does not lie.—A remedial writ will not be directed 
to a judicial officer, after his office has expired, to compel him to vacate an 
illegal or void order. 


Application for mandamus.—The petitioner, Hannah 
Trice, was indicted in the circuit court of Blount, for arson. 
Having been arrested on a capias, she gave bail for her ap- 
pearance to answer. On the last day of the fall term, 1874, 
the circuit judge (Hon. W. J. HARALSON), on motion of 
the solicitor, ordered an inquiry into her sanity. This was 
had in her absence, and without any notice to her; but 

You. Wit. 
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counsel represented her, and reserved exceptions in her be- 
half. The court made an order, discharging her from the 
custody of her bail, and directing the sheriff to take her 
into custody, and confine her in the insane asylum until re- 
stored to her reason. This order states that the court was 
“satisfied that said Hannah Trice is of unsound mind, from 
the examination of the record and proceedings had in the 
probate court of the county, since the last term of this court, 
wherein said Hannah Trice was by verdict of a jury, and 
judgment of said court declared to be of unsound mind ;”’ 
and that “it appeared to the satisfaction of the court, by am- 
ple testimony, that the property of persons in the neighbor- 
hood of said defendant, against whom she may be prejudiced, 
is unsafe by reason of her unsound mind.” Application is 
now made for mandamus to compel the present circuit judge 
to vacate the order, &c. 


C. F. HAMILL, for motion.—The power conferred by sec- 
tion 1060, R. C., can be exercised only when the person is 
“in confinement,” and is given only in the contingencies set 
forth in the statute. The order is void in tliis case, because 
Trice was not in confinement, and had no notice of the in- 
quisition ordered. If she was dangerous to person or prop- 
erty, she might have been dealt with under section 3598, R. 
C. The fact that she was “dangerous” cannot give the 
judge any authority outside the statute. 


BRICKELL, C. J.—It is the duty of the court, on a 
proper application by a party injured or affected by any 
final order, judgment, or decree, void on its, face, to vacate 
it, at any time subsequent toits rendition. Johnson v. John- 
son, 40 Ala. 247. A motion to the court in term time, en- 
tered on the motion docket, is a proper application. 

The statute (R. C. § 1060) authorizes the judge of the cir- 
cuit court, when any person is in confinement under indict- 
ment, or on any other than civil process, and appears to be 
insane, to institute an inquiry into his sanity, and, if neces- 
sary, to call a jury to determine the inquiry. If such per- 
son is found insane, the judge may order his discharge from 
imprisonment, and his removal to the insane asylum, there 
to remain until restored to sanity. 

The petitioner was indicted in the circuit court of Blount 
county, for arson ; was arrested, and gave bail for her ap- 
pearance, from term to term, to answer the charge. The 
indictment was found at the spring term, 1874, and on the 
last day of the fall term of that year, on motion of the so- 
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licitor, an inquiry was had by the judge of the court, into 
the sanity of the petitioner, and her removal to the insane 
asylum was ordered. No notice of the proceeding was 
given her, and the record recites that she was not in confine- 
ment, but at large on bail. The proceeding is without au- 
thority of law. No man can be pronounced insane, de- 
prived of his liberty, or of his property, and its control, 

and subjected to the dominion of others, by any judicial pro- 
ceeding, of which he has not notice, and the right and op- 
portunity of being heard in opposition to it. MeCurry v. 
flooper, 12 Ala. "823 : Eslava vy. Lepretre, 21 Ala. 504; 

Laughinghouse v. Laughinghouse, 38 Ala. 257. Notice to 
the petitioner was an indispensable element of the jurisdic- 
tion the circuit judge was proposing to exercise. 

The jurisdiction of the judge is statutory. It did not ex- 
ist at common law, and is not inherent in his office or court. 
In the exercise of this jurisdiction, the record must disclose 
that the facts on which it depends, as expressed in the stat- 
ute, existed, or the proceeding and judgment is a nullity. 
Gunn v. Howell, 27 Ala. 663; Foster v. Glazener, Ib. 391. 
The statute does not clothe ‘end with: jurisdiction to insti- 
tute the investigation as to the sanity of every person who may 
be under indictment, or under arrest on other than civil pro- 
cess, and to order such person removed to the insane aylum. 
The jurisdiction extends only to those who may be in con- 
jinement. If they are not in confinement, he is as devoid of 
jurisdiction as he would have been if the statute had never 
been enacted. The words “in confinement” are used to im- 
port those who are imprisoned in the county jail, awaiting 
a final trial, or in the actual custody of the officers of the 
law, as distinguished from those not having been arrested, or, 
having been arrested, have been discharged from arrest on 
bail. It is true that a man’s bail are looked upon as his 

jailers of his own choosing, and for some purpose he is es- 
teemed to be in their custody, and in the prison of the court. 
This, however, is rather a legal fiction, indulged to secure 
to the bail the ‘ample right by law to detain the principal, 
and to surrender him in discharge of their recognizance or 
obligation. “ Admission to bail” is defined by “the statute 
as “the order of a competent court, magistrate, or officer, 
that the ore be discharged from actual custody on 
bail.” R. C. 322. When so discharged, he is not “i 
confinement,” aie the meaning of the statute, wes 
which the circuit judge was proceeding. 

We attach no importance to the recital in the record, that 
the property of persons in the neighborhood of petitioner, 
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against whom she had prejudice, was endangered because of 
her mental unsoundness. We are not aware of any law, 
which authorizes a circuit judge, on any such ground, to 
commit one to the lunatic asylum. 

The jurisdiction which was exercised, is conferred on the 
judge of the circuit court, not on the circuit court. He may 
exercise it in term time, or in vacation; but, when exer- 
cising it, he sits, and his authority is as judge only. Here it 
was exercised in term time, and properly entered of record. 
The term of office of the judge making the order has ex- 
pired, as we are bound judicially to notice. We can now 
direct to him no remedial writ. Ex parte Grant, 6 Ala. 
91; Ew parte Peterson, 33 Ala. 74. No application has 
been made to his successor, to vacate and annul the void or- 
der. Until it is made, and refused, we cannot award com- 
pulsory process to compel its vacation. This application 
must, therefore, be denied, on this ground only. 


Nelson, Adm/’r, v. Manning. 
Action on Promissory Note. 


1. Contract ; how construed.—In the absence of plain and unequivocal 
language, which forces such an interpretation, courts will never give a con- 
tract such a construction as will convert it into a mere speculative contract, 
equivalent to a wager, dependent for performance on a contingency which 
may never happen. 

2. Same.—A promissory note, executed in this State, on the 4th day of 
December, 1862, read as follows: ‘On or before the first day of January, 
1864, provided peace is by that time declared between the old United States 
and the Confederate States, I promise to pay R. J. Manning, or order, three 
hundred and thirty dollars, for value received, with interest from the 27th 
day of November, 1862; but in no event is this made due and _ payable 
until peace is concluded and declared, as above written. Jno. G. Lovett.’’ 
Suit was commenced on it on the 15th day of February, 1866. Hr.p: 

1. That the cessation of hostilities, and the restoration of peace, and not 
the formal making of peace by treaty between the belligerent powers, was 
the event upon which the note became payable. 

2. That as between citizens of Alabama, in their relations with each 
other, peace must be held to have been declared not later than the 20th day 
of December, 1865, if not before that time, that being the date when Pro- 
visional Governor Parsous surrendered his authority to the Governor eleeted 
under the constitution of 1865; although, in other cases, peace may not be 
regarded as re-established until after the proclamation of the president 
declaring its restoration,—and consequently the suit was not commenced 
prematurely. 


APPEAL from Circuit Court of Dallas. 
Tried before Hon. Mitton J. SAFFOLD. 
The opinion states the facts. 
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JOHNSTON & NELSON, for appellant. If the note sued on 
ever became due, it was when the war terminated between 
the Confederate and United States governments. By express 
stipulation, it was not payable until peace was concluded and 
declared. Ina legal sense, the state of war or of peace is 
not a question for the courts to determine. It is a legal fact, 
ascertainable only from the decisions of the political de- 
partment. U. . v. Palmer, 3 Wheaton, 610; Luther v 
Borden, 7 How. 1; 4 W heat. 52-497. The proclamation of 
the president, ices the war at an end in Alabama, was 
issued April 2d, 1866. On the 20th of August, 1866, the 
president issued his final proclamation, declaring peace had 
been restored. This last date is recognized by Congress as 
the end of the war, and the courts have followed these 
departments. U. 8.7 v. Anderson, 9 Wallace, 20; Perkins v. 
Rogers, 35 Ind. 124; Phillips vy. Hatch, 1 Dill. 571. The 


suit was commenced before the note was due. 


Neither the record nor docket gives the name of counsel 
for appellee. 


BRICKELL, C. J.—This suit was commenced by the 
appellee, on an instrument in writing, signed by the intes- 
tate of the appellant, for the payment of money to the 
appellee, in these words : 

$330 00. On or before the first day of January, 
eighteen hundred and sixty-four, 1864, provided peace is 
by that time declared between the old United States and the 
Confederate States, I promise to R. J. Manning, or order, 
three hundred and thirty dollars, for value received, with 
interest from the 27th day of November, 1862; but in no 
event is this note due ‘or payable until peace is concluded 
and declared as above written. Central Mills, this, the 4th 
day of December, 1862. 

(Signed) “Jno. G. LOVETT.” 

Several pleas were interposed by appellant, two of which 
only are material, as the case is here presented ; the general 
issue, and that suit was brought before the money was paya- 
ble. Referring to the summons, it appears to have been 
issued on the 15th February, 1866. No evidence was given 
on the trial, except the instrument in writing. The court 
charged the j jury, the plaintiff was entitled to recover; and 
the defendant reserved an exception, on which this appeal 
is taken. 

The argument of the appellant’s counsel assails the cor- 
rectness of the charge, on two grounds, viz: first, that the 
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proper construction of the instrument is, that the contin- 
gency or event on which the money is payable, is a peace 
made between the United States and the Confederate States, 
as independent powers—a peace, which should terminate 
the war flagrant when the instrument was executed, and 
preserve the independence and sovereignty of each ; that the 
instrument should be read, as the contingency was expressed 
in Confederate treasury notes, the circulating medium of 
the country at that time, “after the ratification of a treaty of 
peace between the United States and the Confederate States.” 
Thus construing the instrument, the money is not, and can 
never become payable, and the charge would be erroneous. 
When the condition of the country at the execution of the 
instrument is remembered, and the general, if not the uni- 
versal conviction, that on such a termination of the war de- 
pended our wealth, industry, and material prosperity, and, 
of consequence, the ability of individuals to meet their 
pecuniary engagements, it is not impossible that such was 
the event or contingency contemplated by the parties. Such 
a construction of the instrument converts it into a mere 
speculative contract, equivalent to a wager, the one party 
risking all on the success of the Confederate States. If 
such a contract would be legal, it must be expressed in clear 
and precise terms. It will not be derived from ambiguous, 
uncertain words, or words capable of clear and precise 
meaning, in their usual signification, adopting which gives 
full validity and operation to the contract, deprives it of all 
speculative character, and fixes the day of performance on 
an event which must inevitably oceur. 

The intention of the parties is the thing to be ascertained, 
in the construction of contracts; and in ascertaining it, 
regard must be paid to the nature and character of the con- 
tract. This instrument, under the statute (R. C. $2681), 
imports that it was made on a sufficient consideration, a 
valuable consideration, of detriment to the promisee, or of 
benefit to the prommissor. If its words are of doubtful 
meaning, they must be taken most strongly against the 
promissor. 1 Brick. Dig. 386, § 162. So, ifit is susceptible 
of two constructions, that construction which will give it 
operation, rather than that which will deprive it ofall force, 
must be adopted. Jb. § 163. Andif it is capable of two 
meanings, the one ageeable to, and the other against law, 
the former must be followed. Jb. § 164. 

Looking to the nature of the instrument, its terms, and 
the fact that it imports a valuable consideration, the inten- 
tion of the parties must have been that it should be payable 
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at some time, which must certainly arrive. Unless we treat 
it as a wager, or a speculative contract, dependent for pay- 
ment, and intended by the parties so to be made, on an 
event which, under the circumstances surrounding them 
when it was made, would possibly never happen, the inten- 
tion must have been that it should be payable on the cessa- 
tion of the hostilities then existing, and the restoration of 
peace, whether this event was the result of the triumph of 
the one or the other of the belligerents. Such an intention 
is most reasonable, in the construction of a contract 
founded, as this imports, on a valuable consideration. 
Adopting it preserves validity to the contract, and gives it 
the operation declared by its terms, a promise to pay money 
on the happening of a future event. When, therefore, after 

the first day of January, 1864, the war flagrant at the 
making of the instrument had terminated, and peace was 
restored, the instrument became payable. "It seems clear to 
us, this was the event contemplated. If it occurred before 
the Ist day of January, 1864, then the money was not payable 
until that day. If it occurred subsequently, then its occur- 
rence was the day of payment. It is not the making of 
peace by treaty between the belligerent powers which is 
the event—not the ratification of such treaty; but the 
declaration of peace—the cessation of hostilities, established 
and pronounced as a tact, which the citizen could accept and 
rely upon, without regard to the manner in which it was 
created. Of this construction the words are susceptible, 
and, as it relieves the contract from all objections to its 
validity, it must be adopted. 

Admitting this construction, the correctness of the charge 
is denied, because, it is said, w hen the suit was commenced, 
peace had not been declared ; ; that it was not declared until 
President Johnson’s proclamation, of April 2d, 1866, or of 
August 20th, 1866; the first declaring that armed resistance 
had ceased everywhere, except in the state of Texas; and 
the latter that it had ceased there also, and that peace pre- 
railed throughout the whole Union. It may be, as is sug- 
gested in argument, that a state of peace, or of war, is not a 
pure question of law, lying within the province of judicial 
decision ; but that the courts adopt and follow the decisions 
of the political departments of the government. Yet, we 
think, in the decision of a question like that now presented, 
the recent war may be regarded as having terminated, when, 
if a different question, involving different considerations, 
were presented, it could not be so regarded. U. S. v. An- 
derson, 9 Wall. 68. It is the public history of the State, 
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that on the 21st June, 1865, the president of the United 
States appointed Lewis E. Parsons provisional governor of 
the state, clothing him with power to organize in the state, 
and for the state, a government in harmony with the con- 
stitution and laws of the United States. In the exercise of 
the power delegated to him, Gov. Parsons put in operation a 
government having all the agencies and instrumentalities 
known to the constitution and laws of the state, which were 
necessary to a peaceful provisional government. A conven- 
tion to amend and revise the constitution, composed of del- 
egates elected by the people, assembled and framed a consti- 
tution, ordaining and establishing a state government, in 
conformity to the original constitution of the state, depart- 
ing from it only so far as was necessary to meet the changed 
condition of the people. The courts were open. Statutes 
of limitation and non-claim became operative. The law of 
the State was ample for the protection of the citizen, and 
the civil officers of the state had authority and power to ex- 
ecute it. To this law the citizen looked for redress of his 
injuries, and enforcement of his rights. A governor, a gen- 
eral assembly, and all state officers were elected in obe- 
dience to the constitution which had been framed and 
adopted. On the 18th December, 1865, the president di- 
rected the provisional governor to surrender to the governor 
elect the office of governor, and his authority expired. On 
the 20th December, 1865, the surrender was made, and from 
that day until it was superseded by the reconstruction laws, 
a government, the successor of the government ordained ifi 
1819, prevailed in Alabama. As to the citizens of Alabama, 
in all their relations with each other, peace must be regarded 
as having been established and declared from the day this 
government succeeded to the provisional government, if not 
at an earlier period; however the fact may be regarded, 
when these relations are not involved. <A state of war no 
longer existed ; the Confederate States were overthrown ; 
allegiance and obedience was yielded to the government of 
the United States ; its constitution and laws were the su- 
preme law of the state, which every officer was sworn to 
obey and defend. That government was without an enemy; 
und without enemies there cannot be war. Every depart- 
ment of the state government has so accepted and re- 
garded the fact, and the records of this court bear conclusive 
evidence of its recognition by the judiciary. 
The suit was not, therefore, premature; the day of pay- 
ment had passed when it was commenced; and there is no 
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error in the charge of the court. The judgment must be 
affirmed. 


Brantley v. Southern Life Insurance 
Company. 


Action on Promissory Note. 


1. Deposition; objection to, when too late.—Under the provisions of 4 2728 
of the Revised Code, an objection to the entire deposition comes too late, if 
made after entering on the trial. 

2. Powers of attorney; how construed.—Powers of attorney are, ordi- 
narily, subjected to a strict construction, and, like other contracts, must be 
read in the light of surrounding circumstances. In order to arrive at the in- 
tention ot the parties, and to interpret the scope and meaning of the pow- 
er, the court may receive evidence as to the relative position of the parties, 
their obvious design as to the objects to be accomplished, and the nature of 
the business or transaction in which the principal was engaged, when the 
power of attorney relates to that. 

8. Same; purpose of ; what evidence admissible to show.—Where the at- 
torney was autherized to sign the principal’s name in the general transactions 
of his business, and given “full power and authority to do and perform every 
act or thing whatever requisite to he done in the general transaction” of the 
principal’s business, &c., the principal, in order to show that the attorney 
was not authorized to execute a note, in settlement of a claim against the 
principal as surety on the bond of an insurance agent (of the breach of 
which the principal was not informed), may prove that his sole business was 
that of a mete who rented his lands, and had made the attorney his agent 
for that purpose; and that the power was executed in view of a temporary 
absence from the State, during which he had requested the attorney to look 
after his business. 


APPEAL from Circuit Court of Dallas. 

Tried before Hon. GEorRGE H. CRAIG. 

The Southern Insurance Company brought this action 
against the appellant, and one G. B. Burns, as makers of a 
promissory note, of which the following is a copy: 

“$1,000. Twelve months after date, we, or either of us, 
promise to pay to the Southern Insurance Company, or 
bearer, one thousand dollars, for value received, with inter- 
est from date, at 8 per cent. 

W. P. WEst, 

“Selma, Ala., June 4th, 1870. G. B. Burns, 

H. S. BRANTLEY.” 

Brantley interposed a sworn plea of non est factum, and a 
trial as to him was had on that issue. Suit was discontinued 
as to — was not served. On the trial, the plaintiff 
introduce vitness, one Berry, who testified that he signed 
the name of Brantley to the note sued on; that he signed 
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said note under a power of attorney, which gave him “power 
to sign the name, and do and perform all and every act and 
thing whatever, requisite and necessary to be done in the 
general transaction of the business” of appellant. The evi- 
dence showed that Brantley was surety on a bond given by 
his co-makers of the note, as agents of the appellee; that 
while he was absent from the State, and ignorant of any 
breach of the bond (leaving Berry under the above power 
of attorney, in charge of his business), Berry made a settle- 
ment with appellee, in which the note sued on was given, 
and the bond on which Brantley was surety was cancelled, 
and returned to Berry. Defendant then asked witness in 
what business Brantley was engaged at the date of the note. 
Witness answered, that Brantley was a farmer, and had no 
other business. “To this question, to the testimony called 
for, and to the answer given, plaintiff objected ; but the court 
overruled the objection, and permitted the answer to go to 
the jury.” Plaintiff then offered in evidence the depositions 
ot Nelson and May, the president and secretary of the plain- 
tiff. To the deposition of May defendant objected, on the 
ground that it was not the answer of May, he having adopted 
the answer of Nelson as his own. This objection was over- 
ruled by the court, and the depositions admitted in evidence. 
The depositions showed the same state of facts as testified to 
by Berry. 

This was all the evidence. The court charged the jury, 
“that if they believed Brantley’s name was signed to the 
note sued on in this case, and offered in evidence, by the wit- 
ness Berry, under and by virtue of the power of attorney ; 
that such power of attorney was a general one, and under it 
Berry was authorized to sign Brantley’s name to the note, 
and that the defendant Brantley was as much bound by the 
signature as if he had signed with his own hand.” To this 
charge the defendant duly excepted. 

The admission of May’s deposition, and the charge given, 
are now assigned as error. 


SuMTER LEA, for appellant.—The deposition of May 
should have been excluded, because his answers were not 
taken down, as near as may be, in the language of the witness 
(R. C., § 2730); because it was not the deposition of May at 
all, but the deposition of Nelson. May was not allowed to 
adopt the answers of Nelson, under the law regulating the 
taking of depositions. The power of attorney wasggeneral 
power of a farmer, about to leave the State temporarily, to 
an agent to look after his business generally. It did not au- 
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thorize the agent to settle such a matter as the one testified 
about by Berry and Nelson. It did not authorize the agent 
to attend to any but his general business, which was that of 
a farmer. Scarborough v. Reynolds, 12 Ala. 252, and cases 
there cited. Powell’s Adm’r v. Henry, 27 Ala. 614; Story on 
Agency, (3d Ed.) chap. 2, § 21. 


W. C. WARD, contra.—The power of attorney was as 
general as language could be found to make it; and it in 
terms substituted the agent for the principal, in all matters 
wherein the principal himself could act. There is nothing 
on its face to show that the agent, in the exercise of his au- 
thority, was to be restricted to any particular trade, occupa- 
tion, or profession. There was no latent ambiguity in the 
power, to authorize the court to admit parol proof to explain 
it. There was no error in the admission of the deposition 
of May. The motion to exclude should have been made be- 
fore the trial began. R.C., § 2728; May’s Heirs v. May’s 
Adm’r, 28 Ala. 141. 


BRICKELL. C. J.—The statute requires an objection to 
the admissibility of an entire deposition in evidence to be 
made before, and not after, entering on the trial. R.C. § 
2728. The objection to the deposition of May was of this 
character, and came too late when made on the trial. If the 
objection had been more specific, and directed attention to 
the insufficiency or defectiveness of the answers, independent 
of the statute, the deposition should not have been sup- 
pressed on the trial. Spence v, Mitchell, 9 Ala. 744: Wall v. 
Williams, 11 Ala. 826. 

All contracts must be read in the light of surrounding 
circumstances. The occasion which gave rise to them, the 
relative position of the parties, and their obvious design as 
to the objects to be accomplished, must be looked at, in or- 
der to arrive at their true meaning, and to enable the court 
to carry out the intention of the parties. Pollard v. Mad- 
dox, 28 Ala. 325. The letter of attorney, introduced as evi- 
dence of Berry’s authority to make the note on which the 
suit is founded, in the name of appellant, is very broad and 
general in its terms. Standing without explanation of the 
nature and character of the usual and general business of 
appellant, and of the circumstances under which the letter 
was executed, it would be impossible to limit the authority 
of the agent, or to give it any definite application. There is 
searcely a conceivable transaction, lying within the scope of 
—_ delegation of authority, into which the agent could 
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not enter, and bind the principal. The operative words 
of the grant of authority are, “to sign my name in 
the general transaction of my business, giving and granting» 
unto my said attorney full power and authority to do and 
perform all and every act or thing whatever, requisite and 
necessary to be done in the general transaction of my busi- 
ness,” &e. Powers of attorney are, ordinarily, subjected to 
a strict construction; or, rather, the authority given is not 
extended beyond the meaning of the terms in which it is ex- 
pressed. A distinction is carefully observed, between such 
powers, and other powers created by deed or will, for the 
accomplishment of particular purposes. The purpose to be 
accomplished is more regarded in the latter, than in the for- 
mer class of powers, and a more liberal interpretation of the 
words creating the powers is allowed. Story on Agency, § - 
67 (n.2). Ina power of attorney, words, however general, 
must be construed and limited in subordination to the sub- 
ject matter. Thus, a general power to draw or indorse prom- 
issory notes will not authorize the drawing or indorsing of 
promissory notes for the mere accommodation of third per- 
sons. The authority must be confined and limited to the 
drawing and indorsing of promissory notes, in matters of 
business in which the principal has a direct and immediate 
interest. Wallace v. Br. Bank Mobile, 1 Ala. 571. A phy- 
sician, being about to remove from the State, left his books 
and accounts for professional services with a friend for settle- 
ment, giving him general authority to transact all his business 
in this State. The agent had not authority to assign the ac- 
counts, for the indemnity of a surety of the principal. Wood 
v. McCain, 7 Ala. 800. In Scarborough v. Reynolds, 12 Ala. 
252, a general authority to transact business was limited to 
the management and control of a plantation, and declared 
not to authorize the adjustment of other concerns of the prin- 
cipal. 


cipal, at the execution of the power, had no other occupation 
or pursuit than that of a farmer, cultivating and renting his 
lands, and that it was executed in view of a contemplated 
temporary absence from the State. This evidence was 
proper, to enable the court to determine the scope of the 
agency, and to ascertain whether the act in question was 
within the power conferred. | The general expressions of the 
power must be restrained to the principal business of the 
party ; for it is this which is presumed to have been, and 
doubtless was, within his contemplation, and which he was 
willing to submit to the agent. A merchant, about going 








The circuit court properly received evidence that the prin- | 
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abroad temporarily, delegated to an agent full and entire au- 
thority to sell any of his personal property, or to buy any 
property for him, or on his account, or to make any con- 
tracts, and also to do any acts whatsoever, which he could, if 
personally present ; this general language would be construed 
to apply only to buying or selling connected with his ordi- 
nary business as a merchant. Story on Agency, § 21. So, 
this power must be restrained and limited to the ordinary, 
general business of the principal in the cultivation and rent- 
ing of his lands, and the duties and transactions it involved. 
It cannot fairly and properly be extended to other concerns 
of the principal, which cannot be presumed to have been 
within his contemplation, and may have required an agent 
of another character and qualifications to transact._)_! 

When the power was executed, the principal was surety 
of West and Burns, agents of appellees, on a penal bond, 
with condition for their faithful performance of the agency. 
If a breach of the bond had then occurred, and any liability 
rested on the principal, he was not informed of it; and of 
course, an adjustment of such breach, and a change of the 
character and form of his liability, with an extension of the 
time of payment to his principals, was not within his con- 
templation. These matters were distinct and separate from 
his general and ordinary business, to which his attention was 
directed, and in reference to which he was delegating author- 


‘ity. The power did not authorize the agent to adjust them, 


and to make the note on which the suit is founded. The cir- 
cuit court erred in charging otherwise. Whether the facts 
disclose a recognition, and acquiescence in the act of the 
agent, imparting to it validity, is not a question presented 
for our consideration. ° 

The jugdment is reversed, and the cause remanded. 


Ellison e¢ als. v. Mayor, &c., of 
Mobile. 


Real Action in Nature of Hjectment. 


1. Ejectment ; what will defeat recovery in.—In ejectment, a defendant 
in possession, and not estopped because of some act done by him, or some 
relation existing between him and the plaintiff, may show an outstanding 
title in a stranger to defeat a recovery. 

2. Married woman; how only could convey lands in 1814.—The territo- 
rial statute of 1803 (Clay’s Dig. 155, ¢ 27) was the only law in force in the 
year 1814, which authorized a femme covert to pass her real estate, lying in 
this State, in any other mode than that recognized by the common law. 
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3. Same.—A deed to land made by a femme covert in 1814, in which the 
husband did not join, not acknowledged on privy examination apart from 
the husband, and duly certified, as required by that statute,—will not divest 
her title, although she had obtained a divorce a mensa et thoro from the hus- 
band; such divorce did not dissolve the bonds of matrimony, or enlarge the 
capacity of the femme covert to convey. 


APPEAL from Circuit Court of Mobile. 
Tried before Hon. JOHN ELLIOTT. 
The opinion states the case. 


D. C. ANDERSON, R. H. & R. J. Smiru, for appellant. 


T. A. HAMILTON, BOYLES & OVERALL, and J. T. TAYLOR, 
contra. 


BRICKELL, C. J.—This was an action to recover pos- 
session of a lot of land, situate in the city of Mobile, com- 
menced by the appellants, against the tenant in possession 
of the appellees. On their motion, the appellees were made 
defendants, and a trial was had on a plea of not guilty. The 
appellants derived title under an act of the General Assem- 
bly, approved February 14th, 1860, entitled, “An act for the 
relief of the children of John Stewart and Rose Stewart,” 
entitling them to take by devise or descent from Christopher 
S. Stewart, and his wife, Matilda Stewart, as if they or the 
plaintiffs had not been aliens, and relinquishing and_grant- 
ing to them all the right of escheat which had vested in the 
State. Pamph. Acts 1859-60, p. 660. While the city of 
Mobile was under the dominion of Spain, the Spanish au- 
thorities had granted to one Mariah Asque permission to set- 
tle upon and occupy the premises in controversy. In 1810, 
she conveyed to Anne Surtell, who, in 1813, married Little- 
ton Lecatt, trom whom she was divorced, a mensa et thoro, in 
1814. Subsequently, and in 1814, she conveyed the prem- 
ises to Christopher 8. Stewart, who entered into possession, 
and continued therein until his death in 1819. In 1818, 
Mrs. Lecatt executed another conveyance to Christopher S. 
Stewart. In neither of these conveyances did her husband 
join, nor was the execution of either acknowledged on a 
privy examination, apart from her husband, and certified 
thereon. In May, 1822, the Congress of the United States 
confirmed the title of Mrs. Lecatt to the premises, and she 
died in 1824, her husband surviving her. After the death 


of Christopher S., his brother John entered into possession, 


and remained in possession until his death in 1825. After 
his death, the premises were in possession of his family, or 
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of his son Charles A. Stewart, until 1833. In 1831, Little- 
ton Lecatt, the surviving husband of Anne, made a convey- 
ance of the premises to Charles A., who, in 1833, conveyed 
to Colin C. McRae. From McRae the appellees derive ti- 
tle, by a regular chain of conveyances; and possession ac- 
companied these conveyances, open and notorious, until the 
commencement of this suit in 1867. These are the material 
facts, in the view we take of the case. 

The principle is too well settled to be controverted, that a 
plaintiff in ejectment, or in our statutory action for the re- 
covery of lands, or their possession, must recover on the 
strength of his own title, and not on the weakness of that of 
his adversary. 2Greenl. Ev. § 331. “ Possession is always 
prima facie evidence of title; and the party cannot be de- 
prived of his possession by any but the rightful owner, who 
has the jus possessionis. The defendant, therefore, need not 
show any title in himself, until the plaintiff has shown some 
right to disturb his possession.” The defendant, not being 
estopped because of some act done by him, or some relation 
existing between him and the plaintiff, to defeat a recuvery, 
may insist on an outstanding title in a stranger. King v. 
Stevens, 18 Ala. 476; Hallett v. Eslava, 2 Stew. 118. 

The right of the plaintiff in the court below to a recovery 
was wholly dependent on the proposition, that Anne Lecatt 
had the legal title to the premises, which passed by her con- 
veyances to Christopher 8. Stewart, and that this, by reason 
of his alienage, had escheated to the State; and that they, 
under the act of the General Assembly, have succeeded to 
the title of the State. The first inquiry is, therefore, 
whether the conveyances of Mrs. Lecatt passed to Christo- 
pher S. her title, assuming she was clothed with the legal 
title. At common law, the conveyance of a femme covert, 
except by some matter of record, was absolutely void. Her 
freehold estate could be passed only by a fine; and this, and 
a common recovery, were only ways in which she could con- 
vey her estate. 2 Kent. 151. Though the estate was lim- 
ited to her sole and separate use, without expressing more, 
she had not capacity to dispose of it, except by fine and re- 
covery. 2 Bright. Hus. and Wife, 224. When Mrs. Lecatt 
made the conveyance to Christopher S. the territorial stat- 
ute of 1802 was of force, and was the only authority of a 
femme covert to pass real estate, in any other mode than that 
recognized by the common law. Its language is clear and 
emphatic, and, as was said in Waddell v. Weaver, 42 Ala. 
294, it is impossible to evade or construe it away. Under 
its provisions, “no estate of a femme covert, in any lands, 
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tenements, or hereditaments, lying and being in this State, 
shall pass by her deed or conveyance, without previous ac- 
knowledgement, made by her on a privy examination apart 
from her husband, before one of the superior judges, or a 
judge of the county court, that she signed, sealed, and de- 
livered the same freely, without any fear, threats, or com- 
pulsion of her husband, and a certificate thereof, written on 
or under the said deed or conveyance, and signed by the of- 
ficer before whom it was made.” Clay’s Dig. 155, § 27. 
The conveyances of Mrs. Lecatt were not acknowledged and 
certified in accordance with the provisions of this statute. 
There was no privy examination, and no acknowledgment 
that the execution was free, without fear, threats, or com- 
pulsion of her husband. As a conveyance, it is, of conse- 
quence, void, not passing the legal title, if she was clothed 
with it. Waddellv. Weaver, supra; Doe ex dem; Hughes v. 
Wilkinson, 21 Ala. 296; George v. Goldsby, 23 Ala. 326. The 
divorce a mensa et thoro only authorized her to live separate 
from the husband. It did not remove the vinculum of the 
mavviage, or enlarge her capacity to convey real estate. 
Bish. on Mar. and Divorce, § 676, et seq; Smoot v. Lecatt, 
1 Stew. 590; Rochon v. Lecatt, Ib. 609, 2 Stew. 429. The 
right of recovery being dependent on evidence of the fact 
that Mrs. Lecatt had the legal title, and that it passed by 
these conveyances, it results there was no error in the charge 
of the court, and the judgment must be affirmed. 


MANNING, J., not sitting, having been counsel in the 


“ase. 


Mayor, &e. of Mobile, v. A. & B. Moog. 


Action to recover Rent under a Lease. 


1. Municipal Corporations; powers of.—Municipal corporations are mere 
creatures of the State, having no inherent right to govern, and possessing 
such powers only as are granted by express words, or necessarily or fairly 
incident to the power expressly granted, or essential to the declared objects 
and purposes of the charter. 

2, Mobile city: authority given by charter as to wharves. —Vhe purpose of 
the charter in conferring authority upon the city of Mobile to build wharves 
on its own property, and to acquire those of others, was not only to give the 
city control of the wharves and wharf business within its limits, but also to 
provide, by the revenue derived therefrom, reimbursement for the outlay in 
building and acquiring such wharves. No authority was given to build or 
acquire wharves for use without charge, and a lease of a wharf, declaring 
such a purpose, is ultra vires. 
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3. Same.—The power to acquire wharves, for use free of charge, not being 
given, it cannot be exercised indirectly, by stipulating, as the consideration 
of the privilege of purchasing the wharf at a given valuation by a certain 
time, that if not purchased the city will lease the wharf for a term of years, 
during which it should be free. 

4. Same.—Such a contract is not divisible; nor does the city, not having 
exercised its right to purchase, take the property discharged of the stipula- 
tion to keep it as a free wharf, although the lessor may for a time have tol- 
erated this departure from the terms of the lease. Being unlawful in its 
origin, and remaining unaltered in its terms, the lessor can maintain no ac- 


tion on the lease. 

5. Ultra vires, doctrine of ; how applied.—The invalidity of contracts be- 
cause ultra vires, is more strictly maintained in favor of municipal than of 
private corporations. 


APPEAL from Circuit Court of Mobile. 

Tried before Hon. JOHN ELLiorr. 

The facts are sufficiently stated in the opinion. 

EK. S. DARGAN, for appellant.—If the city had any author- 
ity to make this lease, it must be by virtue of some provis- 
ion of its charter. The sixtieth, sixty-first and sixty- 
second sections of the charter are relied on; but these sec- 
tions construed together, as they must be, show that the ob- 
ject and purpose of the legislature was to give the city au- 
thority to obtain, by contract or purchase, the control of all 
wharves, for the purpose of raising revenue for the city, and 
to establish a uniform system of wharfage. Such a grant 
cannot authorize a lease of wharves without raising any reve- 
nue theretrom—in other words, “free wharves.”” The money 
to pay this lease must be raised by taxation, and this cannot 
be done exeept for purposes authorized by the charter. 
Hooper v. Emery, 14 Maine, 375; 1 Dillon on Mun. Cor, 
104. If it were possible to apply art. 1, § 26 of the consti- 
tution of 1867 to this case at all, it would rather prohibit the 
city from renting or buying wharves, than give it author- 
ity to buy or rent. Never having power to make this con- 
tract, the city could not ratify it. 


HeRNpDON & Situ, Roperr H. Svitn and ALEX. Mc- 
KINSTRY, contra.—Art. 1, § 26 ef the constitution declares 
that no tolls . . . shall be demanded . . . unless expressly 
authorized by the generalassembly. The legislature, by act 
of Jan. 31st, 1867, granted to the city of Mobile the shore 
and soil of Mobile river within the boundaries of Mobile. 
Evidently the legislature was indignant at the oppressive 
monopoly of private wharf owners, and its purpose, as shown 
in the charter, when construed with reference to the consti- 
tution and the act above recited, was to give the city power, 


Vou, Lil. 
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in such manner as its discretion would dictate from time to 
time, to free the city and its commerce from the evil effects 
of the monopolies having charge of the wharves. The city 
authorities were made trustees of the soil and shore of Mo- 
bile, to manage, possess and control it ‘in such manner as 
they deemed best.” 

If some of the covenants are good and others against law, 
the good covenants stand and those against law are void. 31 
Ala. 87; 8 Smedes & Marshall, 152; 6 Taunton, 359; 10 
Peters, 364. The enjoyment of the wharves was the consid- 
eration for which rent was to be paid. If the restriction as 
to their being free wharves is unlawful, the city has obtained 
a larger right than it contracted for. Price v. Greene, 16 
M. & W. 346. If the provision for free use of wharves in- 
validates the lease, because of want of power to make such 
an agreement, it is only where the State raises the question 
of abuse of power by quo warranto. 7 Ohio, 354; 8 Smedes 
& Marshall, 151. Having power to make the contract in the 
first instance, the city, - its acts since, has completely rati- 
fied it. 9 , 516; 23 Howard, 397 ; lL Peck, 372; 11 
Wallace, 476; 2 Black, 722. 


MANNING, J.—In August, 1870, a contract was entered 
into, signed by James Gillette, G. H. Wileox and L. S. 
Berry, as “wharf committee” of the city of Mobile, attested 
by Lou H. Mayer, and approved by George F. Harrington, 
mayor of the city, with appellees, A. & B. Moog, for a lease 
by the latter of a wharf structure of eighty feet along the 
river front of the city, and of their half-interest in an ad- 


joining wharf structure of twenty feet more, to the city of 


Mobile, fora period of three years from the first day of No- 
vember, 1870, at an annual rent of $5,500. And the instru- 
ment recites that “it is agreed that said wharves shall be 
kept as free wharves during the term of the lease, and the 
city shall not underlet the property without the written con- 
sent of the lessors.”” An agreement was added, of which 
the city did not avail itself, that it might, within. sixty days 
after the contract was made (a period that would expire be- 
fore the lease was to begin), purchase all the right, title 
and interest of the lessors in the same property for $25, 000 
ineash. The same property had previously, through a pe- 
riod of many years, yielded to its owners, in combination 
with other wharf owners, and as a reasonable annual rent, a 
sum of from $1,000 to $1,500, in addition to the benefit, 
worth about the same amount, which they derived from re- 
ceiving at and shipping from ‘said wharves goods and mer- 
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chandize of their own. The action is for the first year’s 
rent under this lease. 

At a former term, this court decided, upon a demurrer to 
the complaint as then framed, that the instrument above ex- 
plained was not the deed of the corporation of Mobile, but 
of the persons who signed it, and therefore revers sed the 
judgment obtained by appellees in the circuit court. The 
objection to that complaint is obviated by the amendments 
since, which aver that the contract embraced in the instrument 
was made for and on behalf of the city, and was afterwards 

ratified and adopted by it, and that the property was taken 
and used by the city in pursuance thereof. And the ques- 
tion now before us is whether the contract is not ultra vires, 
und, therefore, not valid against the city. 

Before considering it, though, it is proper to scan some 
other passages in the instrument, to see what effect they 
should have on the decision. 

The lease contains the following paragraph: ‘It is the 
purpose and object of the city of Mobile to render a sufti- 
cient amount of river front at the present time free for all 
commercial necessities, during the continuance of the litiga- 
tion now existing with reference to said wharves ; ; and w hile 
this is done on behalf of the city for such purposes, the city 
of ‘Mobile disclaims any intention whatever of acknow ledg- 
ing or recognizing any right, title or interest of the lessors 
in or to the soil upon which said wharves have been erected.” 
Why this was incorporated in the lease does not appear. 
Certainly, if the city was at that time, as we must infer, con- 
tending in a suit with the lessors that it was the owner of 
the soil on which the wharves were erected, and therefore 


,of the wharf property, it is not apparent that any benefit 


cnet result to the city by, and be a consideration for, a con- 

‘act which, although containing the feeble disclaimer above 
paniell stipulates, ‘without regard to the issue of the litiga- 
tion, that the city shall at the expiration of the three years of 
the le: ase, or upon the forfeiture of it by non-payment of the 
rent, * yale said improvements to the lessors in like good 
order us when received, save ordinary wear ¢ and that the 
lessors should have the right reserved “to fill in their wharf 
as heretofore,” during the ‘lease, but “so as not to obstruct the 
use of it by ie city.’ 

We may , therefore, regard the case as not affected by these 
provisions in the contract, it not being shown that they de- 
rive significance from any statute relating to the matter. 

Sov ereignty resides only i in the entire State. Inthe mu- 
nicipal or ‘other local communities thereof, or in their magis- 

Vou. Witt. 
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tracies, there is no such thing as an inherent and indepen- 
dent authority or right to govern, by which the communities 
themselves or any of the members thereof must be legally 
bound. Submission is due to the obligations which such 
bodies undertake to impose only so far as the State, in the 
exercise of its sovereign powers for the general good, has 
delegated authority to create them. And against acts done 
without such commission, the tribunals of the State, which 
owes protection where it demands allegiance, will interpose 
to shield those who are subject to its control. It is well set- 
tled, says Suaw, ©. J., ‘that a town, in its corporate capac- 
ity, will not be bound, even by the express vote of a major- 
ity, to the performance of contracts or other legal duties not 
coming within the scope of the objects and purposes for 
which they are incorporated. Anthony v, Inh. of Adams, 
1 Mete. 286. And it is held, that even the legislature can- 
not confer ona municipal corporation a right to contract en- 
gagements, by which the community may be taxed, to raise 
or refund money given to private persons in aid of a business 
or enterprise not of a public character. Loan Association v. 
Topeka, 20 Wall. 655. 

Judge Dillon, in his work on Munieipal Corporations (2d 
Ed. Vol. 1), states his conclusion respecting their capacities 
as follows: “$55. It is a general rule, and undisputed 
proposition of law, that a municipal corporation possesses 
and can exercise the following powers, and no others: first, 
those granted in express words ; second, those necessarily or 


fairly implied in, or incident to the powers expressly granted ; 


third, those essential to the declared objects and purposes of 
the corporation—not simply convenient, but indispensable. 
Any fair, reasonable doubt concerning the existence of power 
is resolved by the courts against the corporation, and the 
power is denied. Of every municipal corporation, the char- 
ter or statute by which it is created is its organic act. 
Neither the corporation nor its officers can do any act, or 
make any contract, or incur any liability, not authorized 
thereby. All acts beyond the scope of the power granted are 
void. Much less can any power be exercised, or any act 
done, which is forbidden by charter or statute. “These prin- 
ciples,” he adds, ‘are of transcendant importance, and lie at 
the foundation of the law of municipal corporations.” 

The power to erect wharves and charge wharfage is not 
strictly one relating to municipalities; but it is competent 
for the legislature to make them, in such measure as it may 
deem expedient, repositories of it. All their powers in re- 
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spect to wharves and docks must be derived from the State. 
Dillon on Mun. Cor. §§ 67 and 74. 

What authority, then, had the municipality of Mobile in 
respect to wharves? It is all conferred in sections 60, 61, 
62,63 and 64 of the charter approved February 2d, 1866 
(acts of 1865-6, pp. 223-4-5), whereby it is enacted, ‘That 
in order to carry out the system of wharfage in the city of Mo- 
bile herein provided for, and to establish dockage charges on 
vessels, and charges on produce and merchandise, the mayor, 
&e., “shall have power and authority to obtain, by contract 
or purchase, the property in or the control of the wharves 
and wharf-property” in the city; that there may be ap- 
pointed a committee of its members, charged “with the car- 
rying into effect of said wharf arrangement, with power to 
purchase, contract for, arrange and compromise in the name 
and behalf of the city with all owners of wharves and wharf 
property, and make all suitable arrangements to accomplish 
the object aforesaid,” &c.; “that said corporation shall have 
power to raise a revenue froin such wharves and docks as may be 
under the control of the said corporation, by establishing and 
collecting a rate of dockage and wharf charges to be paid by 
all persons receiving and shipping merchandise and other prop- 
erty, and by all ships, vessels, steamboats, steamships and crafts 
of every description, trading to, at and from the port of Mo- 
bile,” &c.; that a superintendent of wharves may be ap- 
pointed “to collect and pay out all moneys under the control 
and direction of the committee, to keep said wharves and 
docks in repair,” &c. and that, to enable the corporate au- 
thorities to carry into full effect the arrangement contemplated 
by this act,” the city authorities may levy a special tax, the 
proceeds of which shall be appropriated” to the building of 
wharves over such slips as are now, or may hereafter be- 
come, the property of the city, or in the construction of a 
levee or levees, . ... . and not to any other use or pur- 
pose whatever.” 

The declared object of these sections of the charter is to 
enable the city to build wharves on its own property along 
the river front, and acquire those of other persons, and to 
Jay and collect dock and wharf charges for every kind of 
water craft resorting thereto, and for all kinds of merchan- 
dise and other property received thereat or shipped there- 
from, with the view and purpose of raising a “revenue from 
such wharves and docks.” If the municipal officers were 
authorized by such a transaction to impose a burden on the 
people of the city, it was with the distinct understanding and 
intent that the latter were thereby not only to secure the 
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control and regulation of the business along the river front 
of the city, but compensation also for the outlay, by the in- 
come to be thus acquired ; and this, being an expressly de- 
clared intention of the enactment, is its most explicit object. 

Yet the contract made takes pains to provide that this ob- 
ject shall not be accomplished. It stipulates that although 
‘the lessors might use these wharves, as free wharves of the 
city (as advantageously, perhaps, as they had had the use of 
them for their own business), and although the city authorities 
should pay to them, besides, about four times as much rent 
as the property ever before yielded them, yet the wharves 
should be free to the public during the whole period of the 
lease ; and that the city, debarred from thus raising income 
for the relief of its taxed citizens, should not sublet them 
without the written consent of the lessors. The parties to 
this agreement, instead of acting in accordance with the 
Jaw, directly violated it in undertaking to charge upon the 
city a high rent for the property and at the same time pro- 
viding that the citizens thereof should not obtain the remu- 
nerative or beneficial interest therein, which the statute ex- 
pressly intended that they should enjoy. 

Our attention has, however, been called to the fact, that 
in the bill of rights to the constitution of 1867-8, by § 26 
of article I, it was declared “that no tax, toll, impost, or 
wharfage shall be demanded or received from the owner of 
any merchandise or commodity for the use of the shores, or 
any wharf erected on the shores, or in or over the waters of 
any navigable stream, unless the same be expressly author- 
ized by the general assembly.” If this be operative, and is 
held to have effect in respect to the wharf property along the 
river front of the city of Mobile, it is to be observed, first, 
that by the sections before referred to of the charter of that 
city, the authority to charge wharfage and dock fees was ex- 
pressly vested by the general assembly in the corporation of 
Mobile—an authority which we cannot justly hold was taken 
away by this constitutional clause ; and secondly, that the ef- 
fect of this clause was to make the wharves of private per- 
sons there free wharves, without the payment by the city of 
any such large sum of money as that contracted to be paid 
to appellees. And in this latter case, it would seem to fol- 
low that the contract aforesaid, made with appellees, would 
be obnoxious to the objection that it provided for paying by 
a taxation of the people of Mobile a gratuity to private per- 
sons without any advantage to the public, and was therefore 
also void. Loan Association v. Topeka, (supra), and cases 
therein cited. 
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As a mere lease, the contract under consideration is not 
obligatory on the city of Mobile. Does it acquire validity 
by being coupled with an agreement that the city might, 
within sixty days after the date of it, purchase the right, 
title and interest of the lessors in the property at the price of 
$25,000? 

That the city government might, under the statute, pro- 
eure this wharf property by a simple purchase of it, we pre- 
sume will not be denied; or that it might enter into a con- 
tract to that end. What price should be given for it, the 
parties would be allowed to determine for themselves. This 
court would not interfere, as the cause is now presented, 
with their valuation. But the city authorities could not, as 
a consideration for the privilege of purchasing the property 
within sixty days, validly bind the city, if they did not do 
so, to take a lease of it afterwards for three years, and make 
it during that time a free wharf, any more than they could 
take a simple lease of it on those terms. For, this would be 
acquiring a power, which only the legislature can confer, by a 
round-about dealing with individuals. It is argued by coun- 
sel for appellees that the question is affected by act No. 278, 
“ranting to the city of Mobile the riparian rights in the 
river front,” approved January 31, 1867, which enacts that 
“the shore and soil under Mobile river, situated within the 
boundary lines of the city,” be granted and delivered to the 
city of Mobile in trust, “to hold, possess, direct, contro] 
and manage the shore and soil herein granted in such man- 
ner as they may deem best for the public good.” 

We do not perceive, in this enactment, the meaning sug- 
gested by the counsel of appellees. It does not express 
indignation at, does not even imply the existence of, an 
‘oppressive monopoly ” at Mobile, extorting, through a com- 
bination, exorbitant wharf charges. The direct effect of 
the act, if valid, and its object, would seem rather to be to 
transfer the right and power of the State in and over the 
shore of the river, and the soil under it, in front of Mobile 
to that city, to be exercised by it, as the State should exer- 
cise them, “for the general good, in preventing the navigabil- 
ity of the river from being impaired, and in restraining 
purprestures along the river front below the high-water line, 
by prescribing the manner in which, and the extent to w hich, 
wharves and other structures should be built into or over 
the water. In respect to the exercise of this power, the cases 
cited below might be advantageously consulted. Dulton v. 
Strong, 1 Black’s (U. 8S.) 23; Yates v. Milraukee, 10 
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Wallace, 497; Hagan v. Campbell, 9 Porter, 9; Pollard’s 
Lessee v. Hagan, 3 Howard, 212. 

Nor can we yield to the argument that the contract is di- 
visible, and that the corporation must be considered as hav- 
ing taken the wharves that were the subject of it, discharged 
from the stipulation to keep them as free wharves. This 
stipulation was an essential provision of the contract, special- 
ly agreed on, and attaching to the entire property during the 
whole period of the lease. Although it may have been dis- 
regarded for a time, and the lessors tolerated the breach of 
it, or did not sue the city therefor, this does not change the 
nature of the transaction, or validate an agreement which 
was vicious in its origin and substance, because made in vio- 
lation of law, and remained unaltered in its terms. 

The invalidity of contracts because ultra vires, is more 
strictly maintained in favor of municipal than of private 
corporations. 

In Thomas v. City of Richmond, the supreme court of the 
United States, through Justice BRADLEY, said: “In cases of 
bills or other obligations illegally issued by a banking or 
other private corporation, which has received the considera- 
tion therefor, it would enable them to commit a double 
wrong, to hold that they might repudiate the illegal obliga- 
tions and also retain the proceeds. Hence, where the par- 
ties are not in pari delicto, actions are sustained to recover 
back the money or other consideration received for such ob- 
ligations, though the obligations themselves, being against 
the law, cannot be sued on. ...... . . But in the case of 
municipal and other public corporations, another considera- 
tion intervenes. They represent the public, and are them- 
selves to be protected against the unauthorized acts of their 
officers and agents, when it can be done without injury to 
third parties. This is necessary in order to guard against 
fraud and peculation. Persons dealing with such officers 
and agents are chargeable with notice of the powers which 
the corporation possesses, are to be held responsible accord- 
ingly. The issuing of bills as a currency by such a corpo- 
ration, without authority, is not only contrary to positive 
law, but, being wltra vires, is an abuse of the public fran- 
chises which have been conferred upon it ; and the receiver 
of the bills, being chargeable with notice of the wrong, is 
in pari delicto with the officers, and should have no remedy, 
even for money had and received, against the corporation. 
...... The protection of public corporations from such 
unauthorized acts of their officers and agents is a matter of 
public policy in which the whole community is concerned. 
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And those who aid in such transactions must do so at their 
peril.” 12 Wall. 356. Much more should this rule prevail 
in regard to a negotiation like the one now in question. We 
are constrained to hold that out of it no action can arise in 
favor of appellees for the recovery of any sum whatever 
from the city of Mobile. 
The judgment is reversed and the cause remanded. 


Mayor, &c., of Mobile v. Stonewall 
Insurance Company. 


Action to Recover Taxes. 


1. Constitution; rules for construction of —A State constitution must al- 
ways be interpreted in the light of the common law, and if it be not the first 
constitution, must be read in the light of its predecessors. 

2. Same.—New provisions intended to guard against evils which the for- 
mer constitutions did not prevent, must be so construed as to secure the 
purposes for which they were introduced, and these purposes are to be as- 
certained from a just consideration of the causes in which they originate. 

3. Art. 13 Sec. 4 of Constitution of 1868, construed.—Under article 13 
section 4 of the constitution of 1868, it is within the legislative competency 
to declare that a certain species of property, which is subject to taxation, 
shall bear only a certain prescribed rate of municipal taxation. 

4. Same. — The General Assembly has no power, in imposing taxes, 
whether collected directly by the State, or through any of its subordinate 
municipal divisions, to distinguish or discriminate in favor of corporate 
property ; if property is taxable when owned by an individual, it must bear 
- same rate of taxation when owned by a corporation. 

Mobile; power of to tux capital stock.—The city of Mobile, under the 
sith section of its charter, has authority to impose a tax upon the shares of 
capital stock of an insurance company located and doing business i in that 
city, whether it be deemed ‘* capital employed ” in business, or “personal 
pr operty.” 

5. Act ; what unconstitutional.—The *‘act to restrict the power of taxation 
as yah by 7 16, Art. 12 of Constitution” of 1868, approved Feb. 28rd, 


1875, is pateniittutionsl. 


APPEAL from Circuit Court of Mobile. 

Tried before Hon. H. T. Touimin. 

The Mayor, Aldermen and Common Council of Mobile, a 
municipal corporation, brought this action against the Stone- 
wall Insurance Company, a ‘domestic corporation, to recover 
a balance of a municipal tax, assessed by the corporate au- 
thorities on the defendants’ capital stock, emploved in busi- 
ness during the year 1875. 

The case was tried on an agreed state of facts, without 
the intervention of a jury, and the court rendered judgment 
for the defendant. 
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The defendant is a corporation, chartered under the laws 
of this State, and doing business in the city of Mobile. The 
municipal authorities assessed a tax upon its capital stock at 
the rate of one dollar and fifty cents upon one hundred dol- 
lars, or at the rate of one and a half per cent., which is the 
general rate of municipal taxation, and assessed against all 
taxable property in the city. The defendant paid sixty 
cents on the hundred dollars of the tax, but refused to pay 
the remaining ninety cents on the hundred dollars of its eap- 
ital stock, and hence this suit. 


STEPHEN Crooms and Hernpon & SMITH, for appellant. 
—Section 4 of article 13 of the constitution declares, that 
“the property of corporations now existing, or hereafter to 
be created, shall be forever subject to taxation, the same as 
the property of individuals, except corporations for educa- 
tional and charitable purposes.” The correct construction 
of this section not only requires that the property of corpo- 
rations shall be subject to tax, but that it shall be taxed, 
the same as the property of individuals is taxed. If not, 
why insert the superfluous words “the same as the property 
of individuals ” ? 

“It isof the very essence of taxation that it should be equal 
and uniform. Where the burden is common, there should 
be common contribution to discharge it.” Cooley’s Con. 
Lim. 479; 4 Wheaton, 428; 51 Penn. State, 9; 9 Wiscon- 
sin, 410; 16 Michigan, 269; 3 Ohio, 15. When such glar- 
ing discriminations are attempted as here, it is not taxation, 
but spoliation. Loan Association v. Topeka, 20 Wallace, 
663. 

The proposition that the provisions of the constitution 
do not apply to municipal taxation is utterly unsound. The 
State cannot confer on its creatures greater power than it 
possesses. 5 Ohio, 593; 11 La. Annual, 41; 2 Dillon, §§ 
593-629. Neither by any sound construction can it be held 
that the people, in imposing a duty on the legislature to re- 
strict the powers of taxation by cities and towns, thereby 
armed it with power to discriminate in favor of corporations 
in matters of taxation. All the sections of the constitution 
show an intention not to discriminate in favor of corpora- 
tions. Where it restricts municipal taxation, the restriction 
must be uniform. It is not taxation where the legislature 
declares that a citizen’s money is taxable, but a corporation’s 
funds are not, except at a reduced rate. 


W. G, Jones and P. HAMILTON, contra.—The purpose of 
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section 4, article 13, of the constitution, was not to prohibit 
the legislature from exempting property of corporations 
from taxation, if it saw fit, but to guard against the evil of 
irrepealable exemptions. Its purpose was not that such prop- 
erty must be taxed, but that it should remain subject to tax- 
ation, if any succeeding legislature should wish to withdraw 
an exemption conferred by a former one. 

This section, even if the construction we have given it is 
incorrect, applies only to State taxation. 2 Dillon’s Munie- 
ipal Corporations, $$ 592-4. 

The ae in question, limiting the right to tax the capital 
of insurance companies and other such companies to sixty 
cents on the one hundred dollars of value, are,on general 
principles, clearly within the legitimate authority of the leg- 
islature. They cannot be held void by this court, unless it 
is shown clearly that they are in violation of the consti- 
tution. 


BRICKELL, C..J.—This cause was tried and determined 
in the court below, without the intervention of a jury, on an 
agreed state of facts. The material facts are, that the appel- 
lee is a corporation, created under the laws of this State, lo- 
cated and doing business in the citv of Mobile, having, in 
the year 1875, a capital stock, emploved in its business, ex- 
ceeding in value one hundred thousand dollars. On this, as 
on other property subject to taxation within the city, the 
appellants regularly assessed a tax for the vear 1875, of one 
and a half per centum on the value thereof. The appellee 
paid sixty cents of this tax, and refusing to pay the re- 
mainder, for its recovery this suit was commenced. The 
circuit court adjudged the appellants were not entitled to re- 
cover, and from that judgment this appeal is taken. 

The city of Mobile is one of the most ancient of the mu- 
nicipalities of the State. It was first incorporated by an 
act of the territorial legislature of the ‘ Mississippi Terri- 
tory,” on the 20th January, 1814, by the name and stvle of 
“President and Commissioners of the Town of Mobile,” and 
clothed in general terms with the power of taxation. Laws 
of Ala. 780. It has existed since as a municipal corpora- 
tion, its corporate powers and duties being from time to 
time enlarged, as its growth in population and commerce 
demanded. At no time has the power to levy and collect 
taxes for municipal purposes, originally conferred, heen di- 
minished by legislative enactment ; but it has been extended 
so as to embrace the different subjects of property, or from 

which profit could be derived, introduced within its corpor- 
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ate limits, in its growth from a town toa city. The act of 
incorporation under which it now exists is entitled “an act 
to incorporate the city of Mobile,” and was approved Feb- 
ruary 2d, 1866. Pamph. Acts, 1865-6, p. 202. The 37th 
section of this act empowers the corporation “to levy taxes 
on the real and personal estate, auction sales, and sales of 
merchandise, capital employed in business, and income within 
said city, and a head tax upon all the male inhabitants over 
the age of twenty-one and under sixty.” The rate of tax- 
ation which the corporate authorities could assess and col- 
lect was not prescribed. Until the constitution of 1868, 
municipal corporations, created by special enactment, were 
but seldom confined to any particular rate of taxation. The 
officers charged with the power and duty of levying and col- 
lecting municipal taxes were elective by the inhabitants on 
whom the taxes were to be imposed, and the official term was 
of brief duration ; thereby affording, as Was supposed, ample 
security against other taxation than such as the municipal ne- 
cessities required. The 21st paragraph of the 5th section of 
the general revenue law of the State, approved March 19,1875, 
fixes the rate of State taxation on the market value of the 
capital stock of private corporations, and contains this 
elause: “No municipal corporation shall levy on any such cor- 
poration or the shares of its stock, for any purpose, or under 
any name, any tax, taxes or imposts, greater than sixty cents 
on the one hundred dollars—except a license tax, when such 
is allowed by law.” On the 23rd February, 1875, an act 
was approved, entitled ‘an act to restrict the power of tax- 
ation as required by section 16, of article 12, of the consti-! 
tution of this State,” which reads as follows: “Section 1. 
Be it enacted by the general assembly of Alabama, that the 
several cities and incorporated towns of this State may re- 
spectively levy and collect from banks, and banking insur- 
ance companies, associations and corporations chartered or 
organized under the laws of this State, lecated and doing 
business within their respective limits, a tax upon the mar- 
ket value of the capital stock of eae th of such banks, and 
banking and insurance companies, associations and corpora- 
tions, at the same rate, per hundred dollars, as may be 
levied and collected by the State for State revenue, and no 
more, to be paid by the said banks, and banking and insur- 
ance companies, associations and corporations, in full of all 
taxes, imposts or assessments for municipal purposes, upon 
the said capital and business, and upon the shares of their 
capital stock: provided, said tax shall not exceed sixty cents 
on the hundred dollars value on such capital stock; and 
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said municipal corporations, and each of them, are hereby re- 
strained from levying on, or collecting from, said companies, 
associations or corporations, their capital, business, or shares, 
any larger or greater tax than hereinbefore named, under 
any name or pretense of tax upon capital, profits or income, 
or business whatever : provided, that any real estate ow ned 
by said banks, banking and insurance companies, associa- 
tions or corporations, shall be subject to the same rate of 
taxation as similar property, otherwise owned or subject to 
taxation for municipal purposes ; and provided, said mu- 
nicipal corporations may demand and receive from each of 
said companies, associations or corporations, a license tax 
not exceeding one hundred dollars. 

“Section 2. Be it further enacted, that all laws and parts 
of laws in conflict with the provisions of this act be, and 
the same are hereby repealed.’ 

The 13th article of the constitution of 1868, referred to 
in the title of this act, is entitled “corporations,” and the 
16th section is: “It shall be the duty of the general assem- 
bly to provide for the organization of cities and incorporated 
towns, and to restrict their power of taxation, assessment 
and contracting of debt.” The 4th section is: “The property 
of corporations now existing, or hereafter created, shall for- 
ever be subject to taxation, the same as property of individ- 
uals, except corporations for educational and charitable pur- 
poses.” Immunity from any greater municipal taxation than 
sixty cents on the one hundred dollars of the market value 
of its stock, is claimed by the appellees to have been granted 
by the acts to which we have referred. The appellant affirms 
these acts are in conflict with the section of the constitu- 
tion last quoted. 

The constitution has separated the powers of the gov- 
ernment it ordains, classifying them, according to their 
differing and distinguishing “characters and properties ; 
and declares each class ‘shall be confided to a sep- 
arate body of magistracy. Those which are legisla- 
tive to one; those which are executive to another; those 
which are judicial to another.” The legislative power 
is vested in the general assembly, and comprehends the full 
and complete law- -making power residing in the people of 
the State, subject to the limitations and restrictions imposed 
by the constitution. It does not comprehend the exercise of 
power violative of the limitations and restrictions of the 
constitution of the United States—no such power resided in 
the people from whom the constitution emanates, and of 
consequence could not be by them conferred. The judicial 
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power—the power of determining, interpreting, and admin- 
istering the existing law—is committed to the courts estab- 
lished by the constitution, or which it authorizes the gen- 
eral assembly to establish. The constitution of the State, 
not encroaching on the powers delegated to the government, 
or the limitations on State authority imposed by the consti- 
tution of the United States, is the paramount, supreme law, 
of primary obligation. All legislative enactments are sub- 
servient to it, and if they conflict with it, are without valid- 
ity. When such enactments affect public or private right, 
and become the subject of judicial controversy, judicial 
power arises, On the court clothed with the jurisdiction to 
hear and determine the controversy, to declare the right, in- 
terpret and administer the existing law, rests, of necessity, 
the responsibility of adjudicating the ¢ onstitutionality of the 
enactment. It is the gravest and most delicate duty the ju- 
diciary are commanded to perform. It is a duty peculiar 
to the institutions of our country ; elsewhere the judicial is 
subordinate to the legislative power, and owes to it implicit 
obedience. 

The preservation of the constitution in its integrity, obe- 
dience to its mandates, is exacted alike from the legislative 
and the judicial departments of the government. Each are 
co-ordinate, not subordinate departments; each, in its consti- 
tutional sphere, i is separate and distinct from the other. The 
obligation resting on each is common; the duty resting on 
the judicial department cannot arise until the legislative 
has exercised its power, and mindful of its obligations, has 
declared that without invading constitutional limitations, a 
law shall exist. When the judicial department is invited 
to declare the legislative has invaded the constitution it 
was under obligation to preserve, though it cannot shrink 
from the inquiry, it will approach it with caution, examine 
the question in every possible aspect, standing as an impar- 
tial arbiter between the co-ordinate departments of the gov- 
ernment, subject to the obligation from which its duty 
arises, and the party complaining of wrong, bound to accord 
to the legislative department the presumption that it has 
not transcended its powers—will not, unless it is clear that 
the enactment and the constitution cannot co- eXist, pro- 
nounce a sentence of nullity. 

The constitutional provision supposed to have been of- 
fended by the enactments under which the appellee claims 
immunity from the taxation the appellant seeks to recover, 
has a history which must be consulted, in determining its 
just interpretation. A provisionakin to it is found in the 
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same article of the constitution: ‘ Corporations may be 
formed under general laws, but shall not be created by 
special act, except for municipal purposes. All general laws 
and speci: al laws passed pursuant to this section, may be 
altered, amended or repealed.” These provisions were for 
the first time, by the constitution of 1868, introduced into 
the fundamental law of the State. That constitution was 
merely the suecessor of the constitutions preceding it. Its 
purpose was not an adaptation only of the organic law to 
the changed political condition of the people, and to conform 
it to the new relations springing from the amendments of 
the federal constitution, and the conditions imposed by con- 
gressional enactment. It was intended also to cure defects 
time had developed in former constitutions—to narrow and 
restrain legislative power in the instances experience had 
shown it most liable to abuse. Under former constitutions 
I the taxing power was not defined, qualified, or restrained by 
any other provision than the simple declaration : “All lands 
liable to taxation in this State shall be taxed in proportion to 
their value.” On personal property, taxes, either specific or 
ad valorem, could be imposed as the legislature deemed 
best. Slaves, formerly the chief subject of taxable personal 
property, were uniformly taxed, not according to value, but 
a specific tax was levied, graduated by the age of the slave. 
On other articles of personal property, such as watches, 
clocks, &ec., a specific, not an ad valorem tax, was imposed. 
The inequalities of this mode of taxation were the cause of 
complaint, and we find in the constitution of 1868 the pro- 
vision, which has been generally introduced into the later 
constitutions of our sister States: “AII taxes levied on prop- 
erty in this State shall be assessed in exact proportion to the 
| value of such property.” The general assembly could con- 
fer on municipal corporations, for municipal purposes, the 
power of taxation it could exercise without the agency of such 
corporations. No governmental power is more easily abused, 
or more often pe srverted, than the t taxing power. Possessing 
it without limitation, municipalities resorted to it too often 
without a just regard to the interests of the tax payer. To 
prevent the abuse of the power, to protect the citizen sub- 
ject to it, the framers of the constitution were not satisfied 
with the mandate addressed to the general assembly, found 
in the 16th section of the 13th article, to which we have re- 
ferred, but they expressly provided : “The general assembly 
shall not have power to authorize any municipal corporation 
to pass any laws contrary to the general laws of the State, 
nor to lery a tax on real and pei sonal pr operty to u greater ex- 
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tent than two per centum of the assessed value of such proper - 
ty.’ Art. 4, $36. The mandate to the general assembly 
was to restrict power. A limitation beyond which the cor- 
poration could not pass, and within which it must be re- 
strained, the extent of corporate power, was defined by the 
clause last quoted. There cannot be a just interpretation— 
an interpretation which will consummate the intent of the 
people in the adoption of these and other constitutional pro- 
visions—which is not deduced, not only from their language, 
but from their history—from the causes to which they owe 
origin—the mischief they were intended to remedy. In 
respect to the constitution of the United States, it is said 
“the safest rule of interpretation is to look to the nature 
and objects of the particular powers, duties and rights, with 
all the lights and aid of cotemporary history, and to give to 
the words of each just such operation and force, consistent 
with their legitimate meaning, as may fairly secure and attain 
the ends proposed.” 1 Story’s Const. § 405 A. In its con- 
struction statesmen and jurists are accustomed to consider 
the evils for which no remedy was found in the articles of 
confederation, and against which the constitution intends to 
guard. The construction uniformly adopted, if permitted 
by the words, is that which will avoid such evils. <A state 
constitution is always interpreted in the light of the common 


law, and if it be not the first constitution, in the light of its 


predecessors. The guaranties for the security of property 
and of personal liberty, found in the bill of rights, are bor- 
rowed chiefly from magna charta, and for their interpretation 
we look to the common law. New provisions, having their 
origin in larger experience, introduced into an amended or 
revised constitution, are to be construed and allowed such 
operation as will secure the purposes for which they were 
introduced ; and these purposes are to be ascertained from a 
just consideration of the causes in which they originate. 

The decision of the supreme court of the United States 
in Dartmouth College v. Woodward, 4 Wheat. 518, estab- 
lished the legislative inviolability of the charters of private 
corporations. “Those charters of incorporation,” says Mr. 
Cooley, “ which are granted, not as a part of the machinery 
of the government, but for the private benefit or purposes 
of the corporators, stand upon a different footing, and are 
held to be contracts between the legislature and the corpora- 
tors, having for their consideration the liabilities and duties 
which the corporators assume by accepting them; and the 
grant of the franchise can no more be resumed by the legis- 
lature, or its benefits diminished or impaired without the 
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consent of the grantees, than any other grant of property or 
valuable thing, unless the right to do so is reserved in the 
charter itself. Const. Lim. 279. In “ The Delaware Rail- 
road Tax,” 18 Wall. 225, Judge Field says “that the 
charter of a private corporation is a contract between the 
state and the corporators, and within the provision of the 
constitution prohibiting legislation impairing the obligation 
of contracts, has been the settled law of this court since the 
decision in the Dartmouth College case. Nor does it make 
any difference that the uses of the corporation are public, if 
the corporation itself be private. The contract is equally 
protected from legislative interferences, whether the public 
be interested in its franchise, or the charter be granted for 
the sole benefit of its corporators.” The consequence of 
this doctrine, settled beyond controversy, by judicial de- 
cision, is forcibly expressed by Mr. Cooley: ‘It is under 
the protection of the decision of the Dartmouth College 
case that the most enormous and threatening powers in our 
country have been created ; some of the great and wealthy 
corporations actually having greater influence in the country 
at large, and upon the legislation of the country, than the 
State to which they owe their corporate existence. Every 
privilege granted or right conferred—no matter by what 
means or on what pretense—being made inviolable by the 
constitution, the goverment is frequently found stripped of 
its authority in very important particulars, by unwise, care- 
less, or corrupt legislation ; and a clause of the federal con- 
stitution, whose purpose was to preclude the repudiation of 
debts and contracts, protects and perpetuates the evil. To 
guard against such calamities in the future, it is customary 
now for the people, in framing their constitutions, to forbid 
the granting of corporate powers, except subject to amend- 
ment and repeal; but the improvident grants of an early 
day are beyond their reach.” Const. Lim. (Note 2), 279. 
The object and scope of the Ist section of the 13th article 
of the constitution, so far as it is now involved, is clearly 
stated in the last sentence of this paragraph—the prohibition 
of the grant of the corporate power to private corporations, 
except subject to repeal or amendment at the legislative 
will. Municipal corporations, mere governmental agencies, 
were completely subject to legislative control. Whenever 
they failed to accomplish the purposes for which they were 
instituted, or, when the exercise of the powers conferred on 
them became unnecessary, or, when the exercise of the 
power was embarrassing to the general power of the govern- 
ment, the legislative power that created, was plenary to de- 
Vou, 1.111. 
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stroy, or alter or modify. Subjection of private corpora- 
tions to the same extent to legislative power, as if the power 
was expressly reserved in each charter of incorporation, was 
the purpose of the constitutional provision. 
The inviolability of charters of private corporations was 


not the only evil against which it was necessary to guard, 


The whole matter of taxation rested in the power of the 
legislature. Exemptions from, commutations of, or discrim- 
inations in taxation, if not inhibited by constitutional pro- 
vision, resided within the power of the legislature. The 
power to tax private corporations was sometimes relin- 
quished, in consideration of the public benefits anticipated 
from their creation. In the creation of the greater part, if 
not all, of the private moneyed or commercial corporations 
which were created prior to 1861, a commutation of taxa- 
tion was a prominent feature of the charter. Referring only 
to the charters of banks incorporated after the winding up 
of the State banks, we find the “Southern Bank of Ala- 
bama,” incorporated February 12th, 1850, with a provision 
in its charter that it should pay annually to the State twice 
the tax assessed on lands, on each hundred dollars of its 
capital stock, “‘in lieu and composition of all taxation what- 
ever, by the State, county, city or other authority.” Pre- 
cisely a similar provision is found in the charter of the 
“Northern Bank of Alabama,” and in the charter of the 
“Central Bank of Alabama.” The “ Alabama Life Insur- 
ance and Trust Company ” was incorporated under a charter 
providing for the payment of a specific sum, as a full com- 
mutation for all taxes, impositions or assessments on the cap- 
ital stock. The provision was sustained by this court. 
Daughdrill vy. Ala, Life Ins. & Trust Co. 31 Ala. 91. Entire 
or partial exemption from taxation temporarily has been fre- 
quently granted corporations formed to pursue branches of 
industry, the encouragement of which it was believed a wise 
public policy required. All exemptions from taxation nec- 
essarily increase the burdens imposed on the property not 
exempt, and are directly injurious to the tax payer. The inci- 
dental benefits which it is supposed may result to him, in 
common with the community at large, are speculative, and 
not often a compensation for the immediate injury sustained. 
Invidious exemptions or discriminations, by which the prop- 
erty of an individual, or of a corporation, is relieved from 
bearing a just proportion of the common burden taxation is 
intended to discharge, are violative of the equality of right 
of the citizen, which is a fundamental principle of our insti- 
tutions. To prevent any exemption or discrimination in 
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favor of corporations, to subject their property to the same 
rate of taxation to which the property of individuals of the 
same kind is subject, is the purpose of the constitutional 
provision, clearly expressed: “The property of corporations 
now existing, or hereafter created, shall forever be subject 
| to taxation, the same as property of individuals,” &c. The 
argument of the appellee, that it was intended only to re- 
serve to the legislature the power of subjecting corporate 
property to the taxation imposed on individuals, and to 
avoid the introduction into charters of irrepealable exemp- 
tions or discriminations, cannot be supported. That purpose 
was fully accomplished by the Ist section of this article of 
the constitution. That section is of itself a full reservation 
of legislative power, and an ample guaranty against irrepeal- 
able exemptions or discriminations, or the introduction into 
charters of any feature not under the control of legislative 
power. It did not remedy the entire evil to which the com- 
munity had been subjected by legislative improvidence in 
\the creation of corporations. Temporary exemptions or 
discriminations in taxation in favor of corporations, to the 
prejudice of the individual citizen, with that section, was 
within the province of legislative power. These exemptions 
or discriminations could have been granted, and would have 
continued, until the inequality and injustice became so 
grievous that the people compelled the legislature to remove 
_them. Temporary as the injury to the individual may have 
been, the framers of the constitution did not intend it should 
ever exist. The 4th section was therefore added, in itself 
self-executing, without the aid, in fact in restraint, of legis- 
lative power, subjecting corporate property to the taxation 
imposed on individuals. If this is not the effect of that 
section, it has no office to perform, and is without signifi- 
cance. All that it can accomplish would have been accom- 
plished by the 1st section. Reading these constitutional 
provisions in the light of their history, and with a due re- 
gard to the words in which they are expressed, it is impos- 
sible tor us to doubt that it was not competent for the gen- 
eral assembly, in the imposition of taxes, to distinguish or 
discriminate in favor of corporate property subject to tax- 
ation. If property of a particular kind is subjected to tax- 
ation, and owned by a corporation, it must bear the rate of 
taxation imposed on individuals. While the constitution 
inhibits the exemption or discrimination in favor of corpor- 
ations, it equally inhibits a discrimination against them. 
Equality in bearing a common burthen, which is natural 
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right and equity, is secured alike to the corporation and to 
the citizen. 

The constitution of Iowa contains a provision identical in 
meaning, if not in words, with the provision of the consti- 
tution of 1868, under consideration. It reads: “The prop- 
erty of all corporations for pecuniary profit shall be subject 
to taxation, the same as that of individuals.” In The City 
of Davenport v. C. R. J. & P. R. R. Co. 38 Iowa, 633, it 
was the subject of construction, and was declared manda- 
tory, requiring the legislature to provide for taxation of the 
property of corporations for pecuniary profit, the same as 
that of individuals. A statute releasing railroad companies 
from certain taxation to which individuals were subject, was 
declared violative of it. The court say: “What are we to 
understand to be intended by the language ‘the same as that 
of individuals’? We need not determine whether this lan- 
guage requires that corporate property shall be taxed in the 
same manner as that of natural persons. It seems, however, 
quite clear that it was intended by this language to require 
the legislature to impose the burdens of taxation upon the 
property of corporations for pecuniary profit, the same as, 
or equally with, that of individuals; that each shall be taxed 
for the same objects, and in the same degree, so that indi- 
viduals shall not be required to pay any taxes on their prop- 
erty which have not also been assessed and laid upon the prop- 
erty of corporations of the class named, nor in any greater 
proportion. When the legislature provides for taxing the 
property of individuals, this clause of the constitution re- 
quires it to tax the property of corporations for pecuniary 
profit to the same extent and for the same purposes. If the 
property of individuals be taxed for State, county, school 
and municipal purposes, the property of this class of corpo- 
rations must be subjected to the same taxes, and at the same | 
rates. The one cannot be exempt, and the other liable.” 

A more palpable infraction of the constitution than this 
case presents, could hardly occur. The capital of individ- 
uals, of the same kind, of no greater value, employed in the 
same or a like business with that of the corporation, if the 
legislative acts are valid, is subjected to ninety per cent. 
greater taxation than that the corporation bears. A dona- 
tion from the tax paid by individuals is in effect made to the 
corporation. It participates with the individual in all the 
reciprocal benefits taxation secures; the burden apportioned 
to it does not correspond to the benefits. This is the favor- 
itism, the inequality, and injustice, against which the consti- 
tutional provision is directed. If capital employed in the 
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business appellee is pursuing, or if moneyed capital, and 
that is its real character, without regard to the manner in 
which it may be employed, when not invested in visible, 
tangible property, its representative, and a subjeet of taxa- 
tion, will not bear a greater rate of municipal taxation than 
six-tenths of one per cent., it is competent for the legisla- 


ture so to declare. It is not within its competency to de- 


clare that corporate capital can bear only that rate of tax- 
ation, while individual capital is subject to the rate of tax- 
ation the municipality may assess, so long as it does not ex- 
ceed two per centum, the maximum prescribed by that con- 


| stitution. 


It is observable the immunity claimed is found in a clause 
of the general revenue law of the State, subjecting corpora- 
tions to the same rate of State taxation imposed on individ- 
uals, and in a proviso to another statute first purporting to 
subject corporations only to the rate of municipal taxation 
imposed for the State. We suppose this was on the hypoth- 
esis, now pressed on the court, that the constitutional sub- 
jection of corporations to the same taxation imposed on in-. 
dividuals applied only to State, and was not applicable to 
municipal taxation. A municipal corporation is a mere 
governmental agency, organized by legislative enactment, 
“to share in the civil government of the country, but chiefly 
to regulate and administer the local or internal affairs of the 
city, town or district which is incorporated.” 1 Dill. Mu- 
nic. Cor. § 10. It is said by Lord Holt to be, “an invest- 
ing the people of a place with the local government 
thereof.” 1 Salk. 183. Whatever of power is delegated to 
them, whether it be of the power to tax, or of the other 
powers of the legislative department, is the power of the 
State. Its nature is not changed by its delegation to the 
corporation. Before its delegation it resided in the legisla- 
ture, and was capable of exercise by it, through any instru- 
mentality it should appoint. In Knowlton v. Supervisors of 
Rock County, 9 Wisc. 410, constitutional provisions requir- 


ing uniformity of taxation were examined as to their bearing 


on municipal taxation, and among other propositions affirmed, 
is: “The levying of taxes by the authorities of a county, 
city, or town, for their support, is as much an exercise of the 
taxing power as when levied directly by the State for its 
support. The State acts by the municipal governments, and 
their acts in levying taxes are as much the act of the State 
as if the State acted by its own officers.” A discrimination in 
municipal taxation, in favor of personal and against real 
property, was declared violative of the constitution, The 
Von, Lim, 
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same question was presented to the supreme court of the 
United States, in Gilman v. City of Sheboygan, 2 Black. 510. 
Following the decision of the supreme court of Wisconsin, 
these propositions were affirmed: (1) “The levying of taxes 
by a public corporation, under the authority of State law, is 
the exercise of the taxing power, as much as the taxation of 
the citizens directly for the support of the State govern- 
ment ;” (2) “The constitution of Wisconsin requires the 
rule of taxation to be uniform; and this means that all 
kinds of property not absolutely exempt must be taxed alike, 
by the same standard of valuation, equally with other tax- 
able property, and co-extensive with the territory to which 
it applies.” The constitution of Ohio provides: “ Laws 
shall be passed taxing, by a uniform rule, all moneys, cred- 
its, investments in bonds, stocks, joint stock companies, or 
otherwise ; also all real and personal property, according to 
its true value in money.” The supreme court of Ohio say: 
“Without express authority of law, no tax, either for State, 
county, township, or corporation purposes, can be levied, 
and we see no reason to doubt that this section of the con- 
stitution is equally applicable to, and furnishes the govern- 
ing principle for, all laws authorizing taxes to be levied for 
either purpose. The great object of the provision was to 
secure equality and uniformity in the imposition of these 
public burdens. The convention was very well aware that 
much the largest part would be required to answer the pur- 
poses of these local subdivisions ; and equally well, that it 
could only be levied as the general assembly should provide.” 
Zanesville vy. Auditor, 5 Ohio St. 592. In Mayor, &c. v. Dar- 
gan, 45 Ala. 318, a municipal tax not levied according to 
the value of the property on which it was imposed, was held 
violative of the 1st section of article 9 of the constitution, 
requiring all taxes to be assessed in exact proportion to the 
value of the property on which they may be levied. 

The constitutional provision is broad enough in its letter 
to comprehend all taxation the legislative power can impose. 
It is not material whether the imposition is by the legisla- 
ture, through its own independent action, or by its 
agencies exercising power it has conferred. It is the 
taxing power of the State, and discriminations in favor 
of corporations, and against individuals, in the exer- 
cise of this power, are inhibited. The heaviest taxation in 
the State prior to, at the time of, and since the adoption of 
the constitution of 1868, was, and is, that imposed by mu- 
nicipalities. The evils of discrimination, of partiality in 
the imposition of such taxation, are of consequence more 
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perceptible and acute than those resulting from taxation for 
the general purposes of the State. Restraints and limita- 
tions of municipal taxation were, as we have seen, carefully 
introduced into the constitution, when it was intended to 
distinguish it from the general taxation of the State. In the 
provision under consideration no such distinction is made, 
and the language, in its ordinary signification comprehends 
all taxation. The evil against which the constitutional pro- 
vision is directed would be but partially remedied, if, by 
construction, the provision is limited to State as distinguished 
from municipal taxation. Invidious exemptions, inequality, 
injustice in the imposition of taxes, in the most odious 
form, and in that to which the people are most sensitive, 
would remain within the legislative power. Exemption 
from municipal taxation, by the payment of a bonus to the 
State, in the words of the bank charters to which we have 
referred, “in lieu and composition of all taxation whatever, 
by the State, county, city, or other authority,” was the im- 
munity most often sought, and most often accorded to pri- 
vate corporations. The prohibition of such immunity in 
the future, and the subjection of corporations to a commu- 
nity and equality of burthen with the citizen, in the mat- 
ter of taxation, is the constitutional mandate, obedience to 
which is not to be avoided. The manifest purpose of the 
statutes under consideration is to restrain municipal tax- 
ation within narrow limits, when imposed on corporate 
property, leaving it unrestrained, except by the constitu- 
tutional limitation, when imposed on individual property. 
The result, and the inevitable result, the case illustrates. 
If these statutes are valid, the individual citizen of Mobile 
must pay a tax of one and a half per centum on the capital 
he has employed in business ; while the appellee and other 
moneyed corporations pay but six-tenths of one per centum 
on their capital. The constitutional mandate that “the 
property of corporations shall forever be subject to taxation, 
the same as property of individuals” is vain, if these stat- 
utes do not offend it. 

We are constrained to declare the statutes violative of the 
constitution, and that the appellee is liable to the tax im- 
posed by the appellants. 

Whether the capital employed by the appellee is deemed 
capital employed in business, or personal property, the power 
to tax it is conferred on the city, by the 37th section of the 
act incorporating it. The title to, and the possession and 
use of, the capital, resides in the appellee, and its taxation 
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to the appellee was the rightful method of imposing the tax. 
Cooley on Taxation, 273. 
The judgment of the circuit court is reversed, and the 
cause remanded. 


Weil & Brother v. Pope eé al. 


Appeal from Order refusing to dissolve Injunction. 


1. Statutory separate estate of wife; for what purpose cannot be sold.— 
A married woman cannot directly or indirectly, whether by deed absolute or 
mortgage, convey her statutory separate estate in payment of her husband’s 
debt. 

2. Same; conveyance of ; when valid.—Under section 1552 of the Revised 
Code, a conveyance by husband and wife jointly of the wife’s statutory sep- 
arate estate, properly acknowleged and certified, is valid, although there 
were no attesting witnesses, and the grantors, who can not write, make their 
mark only. 

3. Overruled case.—The case of O’ Neal v. Robinson (45 Ala. 525) over- 
ruled on point stated in second bead note. 


APPEAL from Chancery Court of Madison. 
Heard before Hon. H. C. SPEAKE. 
The opinion states the case. 


WALKER & SHELBY, for appellant. 
WEEDON and BRANDON & JONES, contra. 


MANNING, J.—Appellees, Sarah E. Pope and her hus- 
band, John Pope, and Wade H. Blankenship and his wife, 
Ella Blankenship, filed their bill to enjoin appellants, Weil 
& Brother, from proceeding, by their action of unlawful de- 
tainer, to put complainants out of the possession of certain 
real estate in Madison county—157 acres of land, with the 
appurtenances—and to have set aside and annulled a deed 
thereof, made by complainants to Weil & Brother, on the 
19th of January, 1874, on allegations in the bill that an ab- 
solute deed was frandulently obtained, instead of a mortgage, 
which complainants say they were made to believe they were 
executing. The bill also alleges that the land in contro- 
versy belonged to Blankenship and Sarah E. Pope, who to- 
gether had bought it of one Roper, that said Sarah’s half in- 
terest in it was her statutory separate estate, and was so at 
the time of her marriage in December, 1869; that Weil & 
Brother had since been furnishing supplies, upon mortgages 
to secure payment thereof, to enable complainants to make 
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crops on the land for several years; that they understood, 
and were told by defendants, that the deed in question was a 
mortgage merely, to secure payment for supplies so advanced, 
and signed it as such, without knowledge of the contents ; 
and that complainants, said Sarah and her husband, cannot 
read or write, and made their marks only to said deed, with- 
out any subscribing witnesses to attest the same, and with- 
out a knowledge of the contents. Complainants aver also 
that by like misrepresentation and fraud, defendants ob- 
tained their signatures to a writing in which complainants 
were made to acknowledge themselves to be tenants of Weil 
& Brother, when they believed it to be only a mortgage for 
supplies, and that they have paid and over paid defendants 
for all such supplies, and have asked for an accounting and 
settlement, which has been refused; and now offer to pay 
any sum that may be found due from them to said Weil & 
Brother. 

A preliminary injunction having been granted, on the com- 
ing in of the answer it was dissolved as to Blankenship and 
wife, but the chancellor refused to dissolve it as to complain- 
ants, said Sarah and her husband; and it is for this refusal 
to dissolve the injunction as to these complainants that Weil 
& Brother have appealed to this court. 

In their answer, Weil & Brother deny all fraud and mis- 
representation, explain that the consideration for the deed 
was an indebtedness which had been accumulating several 
years for supplies advanced to enable complainants to make 
crops on the land, and show that from year to year they had 
been taking nutes and niortgages for such indebtedness, cop- 
ies of which they set forth as exhibits. And they say that 
upon receiving the conv eyance of January, 1874, they exe- 
cuted and gave to complainants an obligation to allow them 
to repurchase the property (of which they were left in pos- 
session) upon paying $1,445 88 therefor, within twelve 
months; that being the amount complainants then owed to 
defendants, and which was specified in the conveyance as the 
consideration thereof; and they affirm that the transaction 
and the subsequent instrument were fully explained to and 
understood by complainants. 

Defendants do not deny, however, that said Sarah owned 
a half interest in the land, which was her statutory separate 
estate, as alleged, but impliedly admit this, and that Blank- 
enship owned the other half. Nor do they deny that she and 
her husband cannot read or write, but admit that they 
signed the deed without witnesses and by mark only, They 
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aver, though, that it was fully acknowledged according to 
law for record, and was duly recorded. 

Appellants’ counsel say, and argue this cause upon the hy- 
pothesis, that the only question of law arising on this appeal 
is, whether the acknowledgment of execution of the deed by 
the grantors before the probate judge is not, under the stat- 
ute, equivalent toa signature by mark, with the attestation 
of two witnesses. 

But the first and most important question is, did the plain- 
tiff acquire title to said Sarah’s interest in the land at all, 
even if the deed were duly executed ? 

It is set forth at the beginning of this instrument that “the 
parties of the first part, for the purpose of reinvestment in 
certain other realty, and for and in consideration of the same,” 
&ec., “have granted, bargained and sold,” &c. The deed 
was prepared by or upon the procurement of defendants, and 
the object of it was to have the property it embraced con- 
veyed to them in payment of a debt past due, alleged to 
amount to $1,445.88; which was the entire consideration for 
the conveyance. ‘The first recital in it is, therefore, not ac- 
cording to the fact. There was no purpose of reinvestment 
in the transaction. 

The supplies for which the debt was created are alleged 
and admitted to have been advanced to enable complainants 
to make crops on the land. The parties engaged in this oc- 
cupation, and who were entitled to the products, were com- 
plainants, Blankenship, and John Pope, the husband of 
Sarah. R.C. § 2372. The supplies mentioned were not 

“articles of comfort and support of the household, suitable 
to the degree and condition in life of the family, and for 
which the husband would be responsible at common law,” if, 
in the absence of proper provision by him, a stranger should 
furnish them, and for which the wife’s statutory separate 
estate is liable under section 2376 of the Revised Code. Dur- 
den and wife v. Me Williams, 31 Ala. 488; Rogers v. Boyd, 
33 Ala. 175; Eskridge v. Ditmas, June term, 1874. 

The debt in this instance was the debt of Blankenship and 
John Pope, and the wife’s statutory separate estate cannot 
be conveyed by husband and wife for the purpose of paying 
it, under sections 2373 and 2374. 

We adopt the conclusions to this effect attained in Bibb v. 
Pope, 43 Ala. 190. The wife’s statutory separate property 
can no more be conveyed absolutely to a husband’s creditor 
than it can be mortgaged to him for the payment of the hus- 

band’s debt. An instrument made to accomplish either re- 
sult would be in effect like a conveyance of the property to 
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the husband himself for his own use, and might be used as 
an indirect mode of effecting that object. 

Section 1536 of the Revised Code enacts that the acknow]l- 
edgment of the execution of a deed, as provided in a subse- 
quent section (1548) of the same chapter, ‘operates as a 
compliance with the requisitions” of § 1535, “upon the sub- 
ject of witnesses.” We understand this to mean that a deed 
so acknowledged is legally as effectual without the attesting 
witnesses mentioned in section 1535, as a deed of the same 
kind with them. These sections are in a chapter which treats 
of conveyances generally. This provision (of § 1536), how- 
ever, was not extended to conveyances of property consti- 
tuting the statutory separate estate of a married woman. 
Both the original Code and the Revised Code, which contain 
the sections above cited, when treating of the statutory sepa- 
rate estates of married women as a system by itself, re- 
quire that property belonging to such estate be conveyed by 
husband and wife jointly, “by instrument of writing attested 
by two witnesses” (§ 2373 1984); and this no matter of 
what kind the property may be. While, again, section 1551 
(1282) in both the codes, and in the chapter relating to con- 
veyances, declared that “conveyances by married women of 
real property, or any interest therein, stocks in incorporated 
companies, or shares in manufacturing associations, are inop- 
erative unless attested by two witnesses, or acknowledged in 
the mode,” &c. Here the concurrence or co-operation of 
the husband is not required, though not necessarily excluded; 
and the property and interests referred to must be under- 
stood as not those belonging to her statutory separate estate. 

These three sections, contained in both the original Code 
and the Revised Code, seem to relate to conveyances made 
by grantors differently situated; the last two quoted refer- 
ring to conveyances by a class of persons under certain dis- 
abilities—married women—and the first to conveyances by 
grantors wholly sui juris. And in reference to instruments 
embraced in sections 1535 and 1551, the law always, since 
the adoption of the code of 1852, provided that an acknowl- 
edgment of execution made as prescribed, before an officer 
authorized to take and certify it, should be equivalent to, and 
make unnecessary, the attestation by witnesses, whether one 
(as in section 1535 to the signature of a grantor who can 
read and write), or more. 

Therefore, the act of 1858, containing what is now em- °* 
braced in section 1552 of the Revised Code, to-wit: ‘Con- 
veyances of a wife’s property made in writing by husband and 
ey, and acknowledged before some officer authorized 
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to take acknowledgments of conveyances, are as valid and 
adequate to pass the wife’s estate as if the same were attested 
by two witnesses,” so obviously, by the language used, as well 
as by the fact that it would otherwise be wholly inoperative, 
relates to section 2373 of the Revised Code, and to convey- 
ances by husband and wife of the wife’s statutory separate 
estate, that we cannot avoid holding that it was intended to 
make, and does make, such conveyances valid without wit- 
nesses, when so acknowledged. 

The contrary conclusion announced in O’ Neal v. Robin- 
son (45 Ala. 526) is erroneous, and the decision on that point 
is overruled. 

For the reason that the statutory separate estate of the 
said Sarah was not subject to sale to pay the debt, which was 
the only consideration for the conveyance, the order of the 
chancellor refusing to dissolve the injunction as to her is af- 


firmed. 


Board of Revenue v. Barber. 
Prohibition. 


1. Court of county commissioners; authority of.—The court of county 
commissioners in contracting for the support of the poor, has no authority 
to make it a term of the contract, that the probate judge shall draw his war- 
rant on the treasurer for the amount accruing monthly, without due audit 
and allowance by the commissioners’ court in term time. 

2. Legislature; power of, over local concerns.—In the absence of some 
constitutional restriction, either direct or arising by necessary implication, 
the legislative department of the State has full authority to interfere in the 
management of local concerns, and may in its discretion, intrust such mat- 
ters to officers elected by the people of the particular district, or provide for 
their appointment otherwise. 

3. ‘‘Act to establish board of revenue for Montgomery county’’; constitu- 
tionality of.—The ‘‘act to establish a board of revenue for Montgomery 
county,” approved March 11th, 1875, providing for the appointment of the 
members thereof by the governor, instead of their election by the voters of 
the county, is not violative of any constitutional provision; nor does it em- 
brace any provisions foreign to the one subject expressed in the title. 


APPEAL from Circuit Court of Montgomery. 
Tried before Hon. Jas. Q. SMITH. 

The opinion states the case. 

STONE & CLOPTON and D.S. Troy, for appellants. 
RIcE, JONES & WILEY, contra. 


MANNING, J.—Appellee, Barber, contracted in Febru- 
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ary, 1875, with the court of county commissioners of Mont- 
gomery county for the support of paupers therein, and the 
burial of such as should die, during the period of one year 
from and after the 2d day of March, 1875, at the price and 
rate of fifty-five cents a day for each one, payable monthly 
by warrants of the judge of probate upon the county treas- 
urer. This was the contract according to the proposal of 
Barber, who was to furnish everything, medicines, medical 
care, clothing, beds, &c., as set forth in the minute of the 
court reciting the proposal and assenting to it, and according 
to the written agreement signed afterwards. 

After giving this assent, and authorizing the judge of pro- 
bate to enter into the contract for the county, and requiring 
of Barber a bond with sureties for the performance of his 
part of the agreement, the minute entry of the commission- 
ers court proceeds as follows: “It is further ordered that 
the judge of the probate court issue to the said Robert Barber, 
monthly, a warrant on the county treasurer for the amount 
due him for such month, upon said judge being furnished by 
him with a statement in writing and under oath of the 
amount of his claim for such month.” This latter clause 
was not a stipulation of the contract, either as proposed or as 
finally written out, but an order on the minutes of the court 
of county commissioners. 

That court, at the time, had authority with respect to the 
poor (R. C. § 1446), and the judge of probate was the proper 
officer to draw warrants on the county treasury for the pay- 
ment of county debts—but not until the claims out of which 
they grew had been audited by the commissioners’ court in 
term time. This the law expressly provides, and also that 
“every claim or such part thereof, as is allowed, must be 
registered in a book kept for that purpose.” R. C. § 907. 
These regulations prescribed by law for the protection of the 
publie from peculation could not be set aside either by the 
contract, or an order of the court of county commissioners ; 
which in such matters, was not a judicial tribunal but an ad- 
ministrative body, like a board of directors, whose duty it 
was to manage the affairs of the county according to law. 

Notwithstanding, therefore, the above order of this com- 
missioners court, the probate judge had no authority to issue 
a warrant upon any claim until it had been audited as afore- 
said, nor for any other sum than “for the amount so allowed.” 
(§ 907, supra). No man is permitted to obtain the public 
moneys or to dispose of them, except as the law prescribes. 
The matter is too clear for dispute. 


Vou, Ltt. 
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On the 11th of March, 1875, a statute was enacted enti- 
tled ‘“‘an act to establish a board of revenue for Montgomery 
county,” to be composed of five persons appointed by the 
governor; which board should have authority among other 
things, “to examine, settle and allow all accounts and claims 
chargeable against the county” ; to examine and audit the ac- 
counts of all officers having the care, management, collec- 
tion or disbursement of money belonging to the county, or 
appropriated for its use and benefit,” (§ 3), “to examine into 
and pass upon the legality of warrants already issued ;” and 
“to classify and register outstanding warrants.” (§ 6). It 
was also enacted therein, that ‘‘no funds belonging to the 
county shall be drawn except as authorized by said board, 
and a proper list and registry of all sums drawn, and of the 
nature of the claim, and of the person in whose favor drawn, 
shall be kept by the clerk of said board.” (§ 9). 

By a subsequent act of March 19th, 1875, “in relation to 
the finances of Montgomery county,” it was enacted: “That 
said board of revenue shall have all the power and authority 
in reference to the levy and collection of taxes, the custody 
and control of the funds or property of the county and the 
control and provision for the paupers of said county, and in 
reference to claims against the county heretofore exercised 
by the court of county commissioners of said county,” &e. 

The appellants in this cause, five citizens of Montgomery 
county, appointed in pursuance of said act of March 11th, 
by the governor, compose said board of revenue, and having 
organized and entered upon the performance of their duties 
as such, afterwards, on the 12th of April, 1875, by order en- 
terened on the minutes of the board and served upon F. 
Wolffe, the county treasurer, required him to render to the 
board his accounts up to the 19th day of March, 1875, show- 
ing what amount of money he had on hand that day, and to 
furnish the board a statement of all the moneys received by 
him as such treasurer after that time, from whom obtained 
and in what kind of money received, and warned him not to 
pay out any moneys as treasurer afterwards, unless by order 
of the board, through the direction of the clerk or president 
thereof. And on the 26th of the same month, April, appel- 
lee, Barber, was in like manner required by the board to 
report to it, what number of paupers he had in charge, the 
name, age and condition of each, and how long, and by 
whose order, and whether such order was verbal or in 
writing, each pauper had been kept at the expense of the 
county, and to take notice that he should not thereafter re- 
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ceive any paupers as a charge upon the county, except upon 
a written order from the board.” 

It does not appear that any attention was paid to these 
requisitions and notices. And on the Ist of May, after- 
wards, Judge Buckley, judge of probate of Montgomery 
county, issued to appellee Barber a warrant on the treasurer 
of the county for $1,261 70, payable to Barber on his con- 
tract aforesaid for the support of paupers during the month 
of April, without the claim therefor having been examinec 
or audited or allowed by either the board of revenue or the 
court of county commissioners. 

This warrant the treasurer declined to pay upon the 
ground only, that he had received the notice before referred 
to from the board of revenue, whereupon application was 
made by Barber to the Hon. James Q. Smith, judge of the 
2d judicial circuit, complaining of this interference of the 
board of revenue, charging that its proceedings and exist- 
ence were without warrant of constitutional law, and pray- 
ing that a writ of prohibition issue to restrain its action. 
The cause was determined upon a demurrer of appellants to 
the petition or application of Barber, and a demurrer by 
Barber to an answer of appellants, setting up their appoint- 
ment by the governor and their organization and authority 
as a board of revenue under and by virtue of said acts of 
March 11th and 19th, 1875. The former demurrer was 
overruled and the latter sustained by the court, and appel- 
lants declining to answer over the court adjudged that ap- 
pellants “had no jurisdiction or authority as a board of rev- 
enue, or as members of such board, or otherwise, to inter- 
fere with or hinder the performance of the contract between 
said Barber and the court of county commissioners,” and 
ordered a writ of prohibition to be issued to them command- 
ing them to refrain from all such interference “either past, 
present, or future,” and that they pay the costs of the pro- 
ceedings. From which judgment and orders an appeal was 
taken to this court. 

On behalf of Barber, the appellee, it is contended that the 
act establishing the board of revenue is not valid, because 
it violates the constitution in providing that the members 
thereof may be appointed by the governor, instead of being 
elected by the people of the county in which the board is to 
exercise authority, and because it embraces more than the 
one subject mentioned in the title. 

In reference to the first point, no section of the constitu- 
tion is designated with which the act is supposed to be in 
conflict. And we cannot better express our own views 

Vou. LIT, 
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thereon than in the language of Mr. Cooley in his very val- 
uable work on Constitutional Limitations: “The rule of 
law upon this subject appears to be, that except where the 
constitution has imposed limits upon the legislative power, it 
must be considered as practically absolute, whether it oper- 
ate according to natural justice or not in the particular case.” 
(Page 168 of 3d Ed.) “It is also a maxim of republican 
government that local concerns shall be managed in the lo- 
cal districts, which shall choose their own administrative 
and public officers, and establish for themselves police regu- 
lations. But this maxim is subject to such exceptions as the 
legislative power of the State shall see fit to make, and when 
made it must be presumed that the public interest, conven- 
ience and protection are subserved thereby. The State may 
interfere to establish new regulations against the will of the 
local constituency, and if it shall think proper in any case 
to assume to itself those powers of local police which should 
be executed by the people immediately concerned, we must 
suppose it has been done because the local administration has 
proved imperfect and inefficient, and regard to the general 
well-being has demanded the change. In these cases the 
maxims which have prevailed in the government address 
themselves to the wisdom of the legislature, and to adhere 
to them as far as possible, is doubtless to keep in the path of 
wisdum ; but they do not constitute restrictions so as to war- 
rant the other departments in treating the exceptions which 
are made as unconstitutional.’” (Page 170). See also Peo- 
ple v. Draper, 15 N. Y.547; People v. Mahany, 13 Mich. 
500; President, &c. v. Ex rel Board, &e., 45 Ala. 399. 

It must be a matter of profound regret to every patriotic 
and thoughtful citizen that a state of things should exist 
which seems to the legislature to require, as in this case, that 
the people of a county or city should not be entrusted with 
the election of officers who are to have charge of its local 
affairs. But it is well settled that the courts must conclude 
that “a regard to the general well-being has demanded the 
change,” and justifies the law in creating it. 

The second objection to the act establishing this board of 
revenue was, that it is in conflict with the clause of the con- 
stitution: ‘Each law shall contain but one subject, which 
shall be clearly expressed in its title ;” which clause is sup- 
posed to be violated by the 4th section of the statute, enact- 
ing: “That the said board shall exercise the same super- 
vising control over the tax collector and tax assessor of said 
county, their bonds and removal from office, as is now re- 
quired by law of the commissioners of said county.” 

38 
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It seems to us that these are duties very appropriately be- 
longing to a board of revenue, and clearly pertaining to the 
subject indicated in the title. To a similar objection, under 
the like clause in the constitution of Michigan, made in The 
People v. Mahany, the court, by Judge Cooley, answered : 
“The general purpose of this act is ‘to establish a police 
government for the city of Detroit.’ It would be difficult 
to express it better or more concisely than it is expressed by 
the title. To accomplish this general object, officers are au- 
thorized to be appointed, who shall take upon themselves cer- 
tain duties before performed by other officers, as well as cer- 
tain new duties now created, and who are authorized to ap- 
point and govern a force. The act with great particularity 
prescribes how this police government shall be rendered ef- 
fectual ; but this particularity cannot possibly be objectiona- 
ble, so long as it introduces nothing foreign and incongru- 
ous, but is confined to the means supposed to be important 
to the end indicated.” We could not have framed any more 
appropriate answer to the like objection in the cause be- 
fore us. 

The objections urged against the validity of the act cre- 
ating the board of revenue of Montgomery county are not 
sound in law, and are overruled. 

The only other point insisted on by counsel for the appel- 
lee, Barber, is one before glanced at, that one of the terms 
of his contract with the court of county commissioners was, 
that the judge of probate should “issue to him monthly a 
warrant on the county treasurer, for the amount due him for 
such month, upon said judge being furnished by him with a 
statement in writing and under oath, of the amount of his 
claim for such month.” 

We have seen before that not only was the latter part of 
this order not a stipulation of the contract in fact, but that 
under the law no such contract could be made. The judge 
of probate had at that time no more right to issue a warrant 
for the amount of a claim not examined, audited and allowed 
by the court of county commissioners, than the treasurer had 
to pay it without its having been allowed, or a warrant 
issued for it. Nobody can contract to pay out, or issue war- 
rants for public moneys, except as authorized by law; and 
especially not upon a mere written statement of the amount, 
(without items) under oath, (whose oath?) of the claim. The 
duty of examining, auditing, and being satisfied of the cor- 
rectness of a claim against the county treasury, before allow- 
ing it, is one not to be lawfully shunned or bargained away. 


Vou. LU. 
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The judgment of the circuit court is reversed and the ap- 
plication for a prohibition dismissed, at the costs of the ap- 
pellee Barber in this court and in the circuit court. 

STONE, J., not sitting. 


Mobile & Ohio Railroad Company v. 
Wilhams. 
Action for Cattle Killed. 


1. Cattle at large; trespasses by and upon; what law not in force as to.— 
The common law doctrine in relation to trespasses by and upon cattle at 
large has never been of force in this State. 

2. Same; liability of railroad for injury to.—The owner of cattle, hav- 
ing a right to suffer them to run at large, is not guilty of wilfully or negli- 
gently trespassing upon the road, if they wander on its unenclosed track ; 
and if they are killed or injured, by the negligence of the railroad company, 
it must answer in damages to the owner. 

3. Injury to stock; statutes in relation to, construed.—The various decis- 
ions and statutes, in regard to injuries to stock, by the cars and locomotive 
of railroad companies examined, and the construction of the statutes now of 
force, declared as follows :—(1) ‘‘A railroad company is liable for injuries 
to stock, when they result from the negligence of the servants or agents, 
whenever or wherever it may occur. (2) If the injury occurs at or near a pub- 
lic road crossing, or any regular depot or stopping place, or within the cor- 
porate limits of any town or city, or because of an obstruction which could 
or ought to have been perceived, no degree of diligence will excuse the 
company from liability, unless all the requirements of the statute have been 
complied with.’’ (8) ‘‘In either case the injury being shown, the burden of 
proof is on the railroad to acquit itself of negligence, or to- show a compli- 
ance with the statute.”’ 

4. Complaint, on appeal from justice's court; when sufficient—On ap- 
peal from a justice’s court, where the matter in controversy exceeds the sum 
of twenty dollars, the parties are entitled to a jury trial, and a statement of 
cause of action must be filed and issue formed, which can be submitted to 
the jury. Such a statement, although not subject to the technical rules of 
aig must set forth a substantial cause of action, or the defendant may 

emur. 

5. Same; when insufficient.—A complaint, or statement, filed on appeal 
from a justice’s court, in an action to recover damages of a railroad for kill- 
ing stock, which fails to aver that the killing was negligent, or the result of 
negligence, on the part of the railroad company, its servants, or agents, does 
not contain a substantial cause of action. 


APPEAL from Circuit Court of Mobile. 

Tried before JoHN ELLIorTT. 

This was a suit formed by the consolidation by agreement 
of two causes between the same parties. The cases origi- 
nated in a justice’s court, and the complaint failed to show 
that the killing was negligent. A demurrer interposed on 
this account, was overruled. Judgment was rendered in 
the justice’s court for seventy-five dollars and costs. The 
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appellant moved, in the justice’s court, to dismiss the causes, 
‘fas they were not in proper form,” which motion was over- 
ruled. 

On appeal to the circuit court, motion was made to quash 
the proceeding in the justice’s court, and dismiss the causes, 
because the suit was not in conformity with the provisions 
of the act in relation to stock killed by railroads. This mo- 
tion was refused, and appellant excepted. Appellee adopted 
the complaint filed before the justice, and the demurrer, for 
want of averment of negligence was again interposed, over- 
ruled and exception taken to the ruling of the court. 

The evidence showed that the appellee had found an ox 
belonging to him, dead near the railroad, and that the car- 
cass had the appearance of having been killed by the trains. 
His cow was found by him, near the same place, with two legs 
broken. This was all the evidence. The appellant then 
requested the court to charge the jury, that this evidence 
would not authorize them to find a verdict for the plaintiff, 
and was insufficient to sustain the action. 

This charge was refused, and the defendant duly excepted. 
The court then charged the jury, “ that if they found that 
the cattle were killed, by reason of negligence of the defend- 
ants, or its servants, they might find for the plaintiff, and 
that in this action they might presume negligence, upon 
mere proof of killing, unless negligence had been rebutted 
by the defendant.” 

This charge was duly excepted to. The various rulings 
of the court to which exceptions were reserved, are now as- 
signed as error. 


GEORGE N. Stewart, for appellant.—The demurrer to 
the complaint should have been sustained. To make the 
company liable, it must be either for causes set forth in the 
statute, or for causes creating a liability at common law. To 
create a liability at common law, injury and negligence as 
the cause of it, must be shown. 


RAPHAEL SEMMES, contra.—The statutory remedy is cu- 
mulative, not exclusive. 4 Porter, 116. It was not neces- 
sary to aver negligence, for the simple reason that it was not 
necessary to prove it. The killing being proved, negligence 
results as the conclusion of the law, unless the contrary be 
shown, which in this case was not done. R. C. § 1401. 


BRICKELL, C. J.—The doctrine of the common law 
in relation to trespasses by and upon cattle running at large, 
Vou. LTH. 
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has never been of force in this State. It was never appli- 
cable to our situation, and is inconsistent with our estray 
laws and statutes in reference to trespasses by cattle. These 
laws treat unenclosed lands as common of pasture, and per- 
mit an owner to suffer his cattle to run at large. A. & C. 
R. R. v. Peacock, 25 Ala. 229. The character of inclosures 
and fences is carefully defined. R. C. § 1282. If an ani- 
mal suffered to go at large trespasses or should do damage on 
lands not inclosed as required, the owner is exempt from lia- 
bility therefor; and if the animal is injured, the person in- 
flicting the injury is liable for five-fold damages. R. C. § 
1283. The statutes provide for the taking up and _ posting 
estrays ; impose on the taker-up the duty of having the ani- 
mal valued, and of taking care of it; and prohibit the tak- 
ing up of neat cattle (except cows with young calves), sheep 
or hogs, between the first day of April and November. R. 
C. chapter 6, article 1, part 1, title 13. This legislation is 
all founded on the theory of the right of an owner to permit 
his stock to run at large. In the exercise of this right he 
cannot be molested, and if injury is wantonly or negligently 
inflicted on his stock, the law entitles him to redress. He 
has a perfect right to suffer his animals to run at large, and 
those who would guard themselves from damage in conse- 
quence of it must inclose against them. C. H. & D. R. R. 
Co. v. Watterson, 4 Ohio St. 424; Kerwhaker v. C.C. & C. 
R. R. Co. 3 Ohio St. 172; Gorman v. Pacifie R. R. Co. 
26 Mo. 441. 

A railroad certainly has a right to the free and uninter- 
rupted use and enjoyment of its roadbed. The right is the 
same in character and degree that the owner of the freehold 
has to the exclusive use and occupation of his premises. If 
one, wilfully or negligently interfering with its right to the 
use and enjoyment of its road, is injured by its machinery. 
or trains, he must bear the consequences of his wrong or 
folly. But the owner of animals, having a right to suffer 
them to run at large, is not guilty of wilfully or negligently 
trespassing on the road if they wander on its uninclosed 
track. On the railroad then rests the duty of exercising the 
care and diligenee which may be necessary to avoid injury 
to them. If they are killed or injured, and the owner seeks 
redress, on him is cast the burden of proving that the killing 
or injury was negligent. Danner v. South Carolina R. R. 
Oo. 4 Rich. Law. 329. 

Thus, the common law of this State would stand inde- 
pendent of statutes. Soon after railroads were constructed 
and operated in this State, it was found this law was not 
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adequate to the protection of the owners of stock, who were 
suffered to let it run at large, and on February 10, 1852, the 
general assembly passed an act entitled ‘an act to define and 
regulate the liability of railroad companies.” Pamph. Acts, 
1851-2, p. 45. The Ist section of this statute now forms 
section 1406 of the Revised Code, and is clear in its terms, 
fixing on a railroad company a positive liability for the 
value of any live stock killed or injured by its cars or loco- 
motives. The subsequent sections related to the mode of 
proceeding, and are incorporated in the Code, as modified or 
changed by subsequent statutes, and form sections 1407 and 
1408. The act of 1852 was construed by this court, soon 
after its passage, as authorizing the owner to recover, on 
mere proof of ownership, value and injury by the railroad 
company, its cars or locomotives. Whether any degree of 
care or diligence would relieve the company from liability 
was not decided, though the intimation was, it would not. 
N. & C. R. R. Co. v. Peacock, supra. On the 6th Feb- 
ruary, 1858, the legislature passed an act entitled ‘an act to 
regulate and define the duties and liabilities of railroad 
companies in this State.” Pamph. Acts, 1857-8, p. 15. The 
1st and 2d sections of this statute now form sections 1399- 
1400, of the Revised Code, and define the duties of engi- 
neers, or other person in charge of a locomotive, as to giving 
warning of the approach of a train at particular places, and 
requiring, on perceiving any obstruction on the road, that he 
should use all means in his power, known to skillful engi- 
neers, in order to stop the train. It renders the engineer, or 
person in charge of the train, guilty of a misdemeanor if he 
fails to observe its provisions, and then declares the railroad 
sore apd “shall be liable for all damage done to persons, 
stock, or other property, on account of said failure to com- 
ply with the requirements of this act, or on account of any 
negligence whatever on the part of the railroad company or 
its agents, and in no other case.” In M. & C. R. R. Co. 
v. Bibb, 37 Ala. 699, it was said this latter statute mate- 


Tially modified and repealed some of the provisions of the 


act of 1852, but in what respect there was modification or 
repeal was not pointed out. The act of 1858 was amended 
by an act passed January 31, 1861, s0 as to strike out the 
words “and in no other case,” and to insert in lieu thereof, 
“that whenever any stock or other property is killed or dam- 
aged by the locomotive or cars of any railroad in this State, 
and the owner of such stock or property brings suit to re- 
cover the value thereof, or the damage thereto, the burden 
of proof shall be on the railroad company, on trial of said 
OL, Litt. 
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suit, to show that the requirements of the Ist section o 
said act have been complied with by the said company, its 
agents or employees: Provided, that the proof hereby re- 
quired shall apply only to the particular place at which the 
injury was done.” Pamph. Acts, 1861, p. 37. This section 
of the act of 1861 and the 3d section of the act of 1858 form 
section 1401 of the Revised Code, which declares a railroad 
liable for all damages done to persons, stock, or other prop- 
erty, resulting from a failure to comply with the require- 
ments of section 1399, or from any negligence on the part of 
the company or its agents ; and that the burden of proof is 
on the company to show a compliance with the requirements 
of section 1399, at the time and place when and where the 
injury was done. In N. & D. R. R. Co. v. Comans, 45 Ala. 
437, these various legislative enactments were considered, 
and the result declared was that the several sections of the 
Code must be taken and construed as one law. So taken 
and construed, the act of 1852(R. C. § 1406) was so far 
changed and modified by later statutes that a railroad com- 
pany was relieved from absolute liability for injuries to 
stock ; and was subjgcted to liability only for negligence, or 
a failure to comply with the requirements of the statute, if 
the injury occurred at any one of the places where these re- 
quirements should have been observed; that when the in- 
jury was shown the burden of proof was on the railroad 
company to acquit itself of negligence, or if it occurred at 
one of the specified places, a compliance with the precau- 
tions mentioned in the statute. We concur in this opin- 
ion, though there is much said in the argument of the court 
not in conformity to the views we have expressed as to the 
right of an owner of animals to suffer them to go at large, 
and the liability of those not having inclosed against them, 
who may injure them. 

The effect of the statutes is, that a railroad company is 
liable for injuries to stock when they result from the negli- 
gence of its servants or agents, whenever and wherever it 
may occur. If the injury occurs at or near any public road 
crossing, or any regular depot or stopping place, or within 
the corporate limits of any town or city, or because of an 
obstruction which could or ought to have been perceived, no 
degree of diligence will excuse the company from liability, 
unless all the requirements of the statute have been ob- 
served. In either case, the injury being shown, the burden 
of proof is on the railroad company to acquit itself of ‘neg- 
ligence, or to show a compliance with the statute. If any 
other construction of the statute should be adopted, it would 
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almost license the destruction of cattle or other stock by 
railroads. The owner is not present when they are killed or 
injured ; the first intimation of it he has is the loss of them. 
He does not know the train, or who had charge of it, in- 
flicting the injury. If he did, they could not prove their 
negligence without imposing ‘liability on their employers, 
and inviting censure on themselves. 

The charge of the court below was more favorable to the 
appellant than it should have been, and of consequence af- 
fords no cause of complaint on error. The court should 
have charged the jury, if the evidence showed the killing of 
the cattle of appellee (not at one of the places specified in 
section 1399 of the Revised Code) by the locomotive or cars 
of the appellant, then appellee was entitled to recover, un- 
less appellant had shown the killing was not the result of 
negligence on the part of its servants or agents. 

The sum claimed by appellee exceeded twenty dollars, and 
on appeal to the circuit court was triable by jury. An issue 
must have been formed, which could be submitted to the 
jury for trial. A statement of the appellee’s cause of action 
must have been filed. 1 Brick. Dig. 114, § 74. Such state- 
ment is not subject to the technical rules of pleading ; yet it 
must set forth a substantial cause of action, or the defend- 
ant may demur. Jones v. Buckley, 19 Ala. 604; Ganaway 
v. Mayor of Mobile, 21 Ala. 577. The complaint or state- 
ment filed by appellee did not aver the killing of the cattle 
was negligent, or the result of the negligence of appellant, 
its servants or agents. A demurrer to it was interposed on 
this specific ground, and was overruled. In this there was 
error. Negligence of appellant, its servants or agents, is an 
essential ingredient of the right of recovery, and without an 
averment of it no cause of action was disclosed. As the 
complaint stands, construing it,as all pleadings are con- 
strued, most strongly against the pleader, the intendment 
would be that there was no negligence, no breach of duty on 
the part of appellant ; that the liability was deducible only 
from the act of killing. True, evidence of the killing would 
throw the burden of proving diligence on the appellant, but 
the right of the appellee to a recovery still rests on the fact 
of a negligent injury, which must be averred. For the 
error in overruling the demurrer to the complaint, the 


judgment in each case must be reversed, and the causes 


remanded. 


Vou, LIM. 
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Boyd v. State. 


Indictment for setting wp and carrying on a Lottery. 


1. Lottery; what not construed to authorize.—Setting up or carrying on lot- 
teries being contrary to the general law and long declared policy of the State, 
no uncertain or doubtful terms or provisions in a charter will be construed 


to authorize them. 
2. “Act to establish a mutual aid association, and to raise funds for the 
common school system of Alabama’’; constitutionality of.—So much of the 

rovisiuas of the ‘act to establish a Mutual Aid Association and to raise 
Rode for the common school system of Alabama,’’ approved October 10th, 
1868, as purport to authorize the carrying on of a lottery or games of chance, 
are unconstitutional, because the subject of the act as expressed in the title 
does not cover them. 

Overruled cases.—-Brent v. The State, 43 Ala. 297; Boyd & Jackson v. 
The State, 46 Ala. 520, and Boyd v. The State, in MSS., overruled on point 
stated in second head note. 

3. Conviction ; when affirmed.—Where a person does acts in reliance ona 
charter which has been pronounced constitutional, and which but for the 
charter would be indictable, and is afterwards convicted therefor, this court 
on appeal, if it deem the statute unconstitutional, is bound to affirm the con- 
viction, notwithstanding its former decisions. (BrickeL1, C. J., dissenting.) 


APPEAL from City Court of Mobile. 

Tried before Hon. O. J. SEMMEs. 

The appellant Boyd was indicted and convicted for setting 
up and carrying on a lottery, without the legislative author- 
ity, &c., and fined $1,000. 

Boyd claimed the right to do the acts for which he was 
convicted, under the provisions of the following act of the 
general assembly: 

AN ACT. 
To establish a mutual aid association, and to raise funds for 
the common school system of Alabama. 

SECTION 1. Be zt enacted by the General Assembly of Ala- 
bama, That William W. Boyd, Charles D. Jackson and 
George W. Parrott, and their associates as partners, shall 
have the right and full authority to form themselves into a 
partnership association for the distribution of books, paint- 
ings, works of art, scientific instruments and apparatus, 
lands and tenements, stock and currency, and such other val- 
uables as shall promote the object of the said partnership 
association, to be distributed by awards and prizes, under 
such rules and regulations as they may adopt, and in such 
place or places in this State as they may select. 

Sec. 2. Be it further enacted, That the said parties shall 
have power to receive subscriptions and to sell certificates of 
subscription, which shal] entitle the holders thereof to such 
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articles as may be awarded to them, or their equivalent in 
currency ; and such distributions shall be made in public, 
after due advertisement, by the casting of lots, or by lots, 
chance or otherwise, according to rules and regulations to be 
established by them. 

Sec. 3. Be it further enacted, That before any distribution 
is made, a list of the articles to be distributed shall be ad- 
vertised, with the value of each article annexed ; and the said 
parties shall have the right, and it is hereby made their duty 
to offer premiums and prizes to the citizens of Alabama, for 
the best essays in science and art, and the most deserving 
works of art, and the most useful inventions in the mechan- 
ical sciences. 

Sec. 4. Be it further enacted, That before commencing 
business under the provisions of this act, the said parties 
shall deposit in the treasury of the State, to the credit of 
the school fund and for educational purposes, and annually 
thereafter, the sum of two thousand ($2,000) dollars, for the 
term of twenty years, or so long as they may do business 
under the provisions of this act within said period, during 
which time the business aforesaid shal] be exempt from tax- 
ation, except for State purposes. 

Sec. 5. Be it further enacted, That the privileges herein 
granted shall continue for the term of twenty years, and that 
all laws contravening the provisions of this act be, and the 
same are hereby repealed. 

Approved, October 10, 1868. 

The case was tried on an agreed state of facts. By this 
agreement Boyd, who represented the grantees named in said 
act, admitted “that he was engaged in setting up and carry- 
ing on a lottery in the city of Mobile, within twelve months 
before the finding of the indictment, under the license granted 
by that act and in noother manner. The State admitted on 
the other hand that defendant and his firm had duly made 
all the payments required by the fourth section of the act, 
except for the years 1872 and 1873, when the money was 
duly tendered, but refused on the idea that the act had been 
repealed. It was also admitted by defendant that in carry- 
ing on the lottery, the awards and prizes were paid in cur- 
rency, and no other thing was at any time distributed as 
prizes or awards, and that no list of articles to be distributed 
was advertised,” &c. 

It was also admitted by the State “that the acts of the de- 
fendant charged in the indictment to constitute the crime 
in this case, were done under and according to the license of 
the act above referred to, and would be legal if said original 

VoL, Lim. 
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rant is not unconstitutional, and if the original grant in the 
act of October 10th, 1868, is not repealed by the subsequent 
act of the legislature of the State of Alabama, passed the 8th 
day of March, 1871.” It was further admitted by the State 
“that the case of Brent v. The State, reported in 43d Ala- 
bama Reports, page 297, the case of Boyd & Jackson v. The 
State, reported in the 46th volume Alabama Reports, page 
329, and the case of W. W. Boyd, Jr. v. The State, still in 
manuscript and not yet reported, are all indictments under 
the act of October the 10th, 1868, and all involve the con- 
struction of the said act, and the above named cases, so far 
as reported, may be referred to as part of the evidence in the 
case for what they may be worth, and also the record and 
opinion of the supreme court in the last named case may be 
referred to, either as argument or evidence for the same pur- 
y0se.”” 

It was also agreed that the “judge may charge the law to 
the jury on the facts above stated.” 

The court charged the jury that ‘upon the agreed state- 
ment of facts and the evidence in the case, the defendant is 
guilty in manner and form as charged in the indictment.” 

To this charge defendant excepted, as also to the refusal to 
charge the jury, at his request, that under the admitted facts 
the defendant was entitled to an acquittal, and that under the 
facts of the case the State was estopped from prosecuting the 
defendant under the present indictment. 


GIBBONS & PRICE, JOHN T. TAYLOR and RICE, JONES & 
WILEY, for appellant.—Upon acceptance and compliance 
with the provisions of the act of October 10th, 1868, a “con- 
tract” was made between Boyd and the State. 4 Wall. 143; 
16 Wall. 232; 2 Wall. 10. When the decisions were made 
establishing the validity of that act, the contract became 
from that time forth a binding contract, and “its validity and 
obligation cannot be impaired by any subsequent act of leg- 
islation or decisions of courts altering the construction of the 
law.”’ 1 Wall. 206; 16 Wall. 690. Nothing is in existence 
now which would invalidate the act which was not in exist- 
ence when the three former decisions were made. If the 
State failed to urge such unconstitutionality then, its neg- 
lect to do so deprives it of the right to urge it now. “The 
party against whom a judgment has been rendered, cannot 
get rid of its effect as an estoppel, by the allegation of his 
own neglect; since, in the language of Chancellor Kent, it is 
a sound and salutary principle, that every person is bound to 
take care of his own rights and vindicate them in due season.” 
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Birckhead v. Brown, 5 Sandford’s Rep. 145, 147; cases cited 
on page 147, Le Guen v. Gouveneur & Kemble, 1 Johns. 
Cases, 502; Miller vy. Mernice, 6 Hill, 122; Cooley’s Const. 
Lim. 3d edition, top pages 47, 51, and 53. 

A former judgment, which is clearly erroneous in law, 
until reversed, “binds the parties as an estoppel upon every 
question which it in fact decided, and precludes them from 
denying, in any subsequent action, either the facts or the law, 
upon which it proceeded.” Birckhead v. Brown, 5 Sanford’s 
Rep. 151; Beloit v. Morgan, 7 Wall. 621 to 623, and cases 
there cited ; Gould v. Evansville & Craw. R. R. Co., 1 Otto, 
526; Cooley’s Const. Lim. 47 to 51; Rakes v. Pope, 7 Ala. 
161; Tarleton & Pollard v. Johnson, 25 Ala. 300; The State 
of Missouri v. Miller, 50 Mo. 129. 

The judgment wil] operate as an estoppel equally in crim- 
inal as in civil eases. 5 Sandford, 140. ‘‘Nemo bis vexari 
debet, pro eadem causa.” 


Joun W. A. SANFORD, Attorney General, and PERCY 
WALKER, contra.—Under the agreed state of facts it was 
proper to convict the defendant, even if the constitutionality 
of the statute be conceded. No “paintings, books, scientific 
instruments,” &e., have been distributed—currency alone is 
used. No prizes have been advertised. The act is clearly 
unconstitutional. Its title is vague and illusory. Mayor v. 
Moses et al, 52 Ala. This question was never raised in the 
former decisions. Besides, this is one of the cases in which, 
as between the State and the original grantees, the privileges 
granted may be recalled at any time. 44 Miss. 820; 2 Met. 
(Ky.) 598; 8 How. 163; 46 Ala. 603; 10 How. 511-14. 
The doctrine that the State is estopped from prosecuting an 
offender now, because it failed before, when opportunity of- 
fered, to raise a constitutional question against the validity 
of an act licensing an immoral enterprise like a lottery, is, 
to say the least of it, very dangerous, and very sweeping in 
its effect. “It is a familiar doctrine that the State is not 
embraced within statutes of limitations, unless specially 
named, and by analogy would not fall within the doctrine of 
estoppel. Its rights, revenues and property would be at 
fearful hazard should this doctrine be applicable to a State. 
A great and overshadowing public policy of preserving these 
rights, revenues and property from injury and loss, forbids 
the application of the doctrine.” State of Illinois v. Brown, 
Central Law Journal No. 34, August, 1875. 


STONE, J,—The appellant, defendant in the court below, 


Vou, Lim, 
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was indicted and convicted in the city court of Mobile under 
section 3616 of the Revised Code, which declares that “any 
person who sets up, carries on, or is concerned in setting up 
or carrying on any lottery, or device of the like kind, with- 
out the legislative authority of this State, .... must on 
conviction be fined not less than one hundred nor more than 
two thousand dollars.” The indictment literally follows the 
form given in the Revised Code. See form 26. It is not 
denied that the defendant set up and carried on a lottery 
with its customary machinery, and that prizes in currency 
were drawn and distributed. The defense is that the defen- 
dant did only what he was authorized to do under the act “to 
establish a mutual aid association, and to raise funds for the 
common school system of Alabama.” Session acts 1868, 
page 263. To this defense it is replied that the said act, at 
least that part of it which, it is claimed, authorized the set- 
ting up of a lottery, is violative of the second section of ar- 
ticle 4 of the constitution, which declares that “Each law 
shall contain but one subject, which shall be clearly expressed 
in its title.” 

The clause under discussion, in language substantially 
similar, is found in many of the State constitutions. It is 
said to be of comparatively recent origin. Its aim was to 
correct abuses which had grown up, to the scandal of legisla- 
tive bodies. This court said in Hx parte Pollard, 40 Ala. 
99, that the object of this constitutional provision was “to 
prevent deception by the inclusion ina bill of matter incon- 
gruous with the title.” The reasons assigned for the incor- 
poration of this new feature into the organic law of the 
States, are somewhat differently stated by the several appel- 
late tribunals. They are collected by Mr. Cooley in his ad- 
mirable work on Constitutional Limitations, page 142. He 
sums them as follows: ‘First, to prevent hodge-podge, or 
log-rolling legislation ; second, to prevent surprise or fraud 
upon the legislature, by means of provisions in bills of which 
the titles gave no intimation, and which might, therefore, be 
overlooked and carelessly and unintentionally adopted ; and, 
third, to fairly apprise the people through such publication of 
legislative proceedings as is usually made, of the subjects of 
legislation that are being considered, in order tnat they may 
have opportunity of being heard thereon, by petition or 
otherwise, if they shall so desire.” Pages 143-4. We con- 
eur with Mr. Cooley in the reasons stated by him for the en- 
actment of this constitutional provision, but think that the 
first and second were by far the most controlling. 

But while giving full effect to the provision quoted above 
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in its admitted purpose to prevent “log-rolling, surprise and 
fraud,” we must be careful, in the application of this rule, 
not to allow ourselves to be carried so far as unduly to crip- 
ple and embarrass legislation. It is not essential that the 
title of a statute shall define or disclose the subject with the 
most precise accuracy. It is enough if the subject be one, 
and that the title so express that subject, as that the reader 
will readily understand the several provisions of the enact- 
ment as being embraced in, or referable to that subject. See 
Ex parte Pollard, supra. 

The caption of the act we are construing is ‘“to establish 
a mutual aid association, and to raise funds for the common 
school system of Alabama.” Whether this title embraces 
two subjects, or whether the two purposes are so connected 
as to become one subject, we deem it unnecessary to deter- 
mine in this case. Mutual aid, however, would seem to im- 
ply an association or enterprise entered upon by more per- 
sons than one, for reciprocal support, aid or assistance be- 
tween the associates. To predicate mutual aid of a partner- 
ship or joint adventure, in any of the ordinary avocations, 
formed or conducted on joint account and for common profit, 
is certainly a strained construction of language. Nor is it 
easy to perceive how such joint adventure for mutual profit, 
and the raising of funds for the common school system of 
Alabama, can become one subject. But, as we have said, 
we do not decide this question. 

The defendant set up and carried on a lottery. Under the 
general law, lotteries in Alabama are prohibited. Unless 
the statute under discussion authorized it, the defendant vio- 
lated the general law. We have carefully considered the 
agreed facts in this case, and the statute under which they 
are claimed to be justified, and we are at a loss to find in the 
statute any warrrant for the plain, undisguised lottery which 
the defendant set up and carried on. There was no “distri- 
bution of books, paintings, works of art, scientific instru- 
ments, apparatus, lands or tenements, stock, or other valua- 
bles,” save currency. We hear of no “subscriptions” re- 
ceived, or certificates of subscription issued; no advertise- 
ment made, giving list of articles to be distributed, with the 
value of each article annexed. Perhaps this was not con- 
sidered necessary, as currency, which is a standard of value, 
is the only commodity distributed, so far as the record in- 
forms us. Although the statute imposed the “duty” on the 
“partnership association” to “offer premiums and prizes to 
the citizens of Alabama for the best essays in science and 
art, and the most deserving works of art, and the most use- 
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ful inventions in mechanical sciences,” yet we are not in- 
formed that any step was ever taken to perform this most 
commendable feature of the enterprise. These views of the 
statute, and of the rights and powers it was intended to con- 
fer, leave it very questionable if we could affirm that the 
statute invoked, even if there were no doubt of its constitu- 
tionality, authorized the setting up of a lottery, as shown in 
this record. 

But even if the right to set up and carry on a lottery is 
conferred in the body of the statute, it is not expressed in 
the title. Never was language employed less apt to convey 
to the mind, learned or unlearned, the idea that the partner- 
ship association—the mutual aid society—was to be an un- 
disguised lottery ; and that the encouragement of letters, the 
promotion of science and the arts which it proposed, was the 
uncertain prize, in currrency, which might fall to the ticket 
holder. 

During the last three centuries most of the commercial 
nations of Europe and America have made the experiment 
of licensing and tolerating lotteries. In almost every in- 
stance, after trial, they have been condemned and _prohibi- 
ted as a species of gaming, and injurious to public morals. 
Such was their fate in England and in France. Such has 
been their fate in almost every State of this Union. They 
are now prohibited by the constitutions of more than half 
the States of the American Union. See American Cyclo- 
pedia, title Lottery. 

In Alabama we have long had statutes forbidding and 
punishing lotteries ; and our present constitution, article 4, 
section 26, declares that “the general assembly shall have no 
power to authorize lotteries or gift enterprizes.” A practice, 
so universally condemned throughout the whole domain of 
enlightened jsrisprudence, should surely rest its claim to 
legislative authorization upon a more solid foundation than 
doubtful implication. 

In the case of Moses & Beebe v. Mayor and Aldermen 
and Common Council of Mobile, 52 Ala. 198, this court 
held that the act “to establish the Mobile Charitable Asso- 
ciation, for the benefit-of the common school fund of Mo- 
bile county, without distinction of labor,” so far as it was 
supposed to authorize lotteries and games of chance, was 
unconstitutional, because the subject was not clearly ex- 
pressed in the title. No distinction can be drawn between 
that case and this which will benefit the present appellant. 
In fact, we consider the title to the statute we are constru- 
ing less apt and more delusive than was the title to the act 
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which was construed in that case. The reasoning then em- 
ployed we consider unanswerable. Being fully satisfied that 
case was correctly decided, to preserve harmony of decision 
we feel compelled to hold the same features in the present 
act unconstitutional. 

We are aware that with more or less unanimity the stat- 
ute declared above to be unconstitutional, has been by this 
court adjudged to be constitutional and valid in three several 
decisions. In those cases the constitutional question above 
discussed was neither presented nor considered. We regret 
the necessity we are under to depart from the rulings of our 
predecessors. We regret it all the more, because those sev- 
eral decisions have no doubt been relied on by the appellant 
as authorizing him to do the act for which he was convicted. 
The relief is not with us. There being in the statute no 
constitutional provision which authorized the setting up ofa 
lottery, we have no discretion or dispensing power, by which 
to relieve the appellant of the penalty of his offense. The 
doctrine of estoppel has no application to such a case. 

The majority of the court hold that the judgment of the 
city court must be affirmed. 

Chief Justice BRICKELL agrees with us in holding that the 
statute above referred to, so far as it is supposed to authorize 
a lottery, is unconstitutional, for the reasons stated. He 
thinks, however, that inasmuch as said statute has been pro- 
nounced valid by this court in the several cases of Brent v. 
The State, 43 Ala. 297; Boyd & Jackson v. The State, 46 Ala. 
329, and W. W. Boud, Jr. v. The State, in manuscript, the 
defendant cannot properly be convicted under this indict- 
ment. He cites Lyon v. Richmond, 2 Johns, Ch. 51; Gel- 
peke v. City of Dubuque, 1 Wall. 175; Cooley’s Cons. Lim. 
47, and notes, in support of his views. 

The majority of the court think that the case of Lyon v. 
Richmond only decides the familiar principle that courts will 
not interfere to correct mere mistakes of law. In fact we 
consider the case cited an authority in support of our views. 

We all agree that there is no constitutional statute au- 
thorizing the act of which the defendant was convicted. It 
would be an anomaly in the law if we were to hold that the 
detendant is guiltless, when there is no dispute that he vio- 
lated the only constitutional statute on the subject. 
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BRICKELL, C. J. (dissenting).—Since 1810 it has been 
the law of this State that the setting up or carrying on lot- 
teries not authorized by the law of the State is an indictable 
offense. The first statute employs the expressions, unless 
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authorized by law. Aik. Dig. 209, § 2. The penal Code of 
1841 uses the words, without special permission from the legis- 
lature. Clay’s Dig. 434, § 20. The words of the Code of 

1852, and of the present statute, are, without the legislative 
authority of this State. The difference of phraseology in the 
several statutes is not material—it does not indicate any 
change of legislative intent; the several phrases are equiva- 
Jent in meaning. They refer to authority conferred by leg- 
islative enactment—an enactment having within the State 
the force and effect of law. Commonwealth v. Dana, 2 Mete. 
329; Solomon v. State, 37 Ala. 26; Same v. State, 28 Ala. 
83. Such was the practical construction of the several stat- 
utes; and since 1810 lottery schemes whenever existing in 
the State have been authorized by special legislative enact- 
ment, adopted in the mode and under the forms prescribed 
by the constitution for the exercise of legislative power. 

; Legislative authority, or authority of law, cannot be con- 
ferred without an observance of constitutional limitations. 
Whatever forms or modes the constitution has marked out 
and prescribed, to be observed by the law maker, narrow and 
limit his power, if not otherwise expressed in the enactment 
of private or special as well as in the enactment of public 
or general laws—in the grant of authority to individuals to 
do that which without such grant would not be lawful as in 
the repeal of the law which renders the grant necessary. 
The general constitutional limitation that “Each law shall 
contain but one subject which shall be clearly expressed in 
its title,’ is of the same force in the grant of authority, 
which has the force and effect of law dispensing with the 
operation and affording immunity from a general penal stat- 
ute, as in the enactment or repeal of such statute. The gen- 
eneral assembly cannot disregard it, in the one case or the 
other. 

I freely coneur with the majority of the court, that the act 
of the general assembly under which the appellant claims 
authority to set up and carry on a lottery, is an infraction of 
this constitutional limitation and cannot, therefore, be 
deemed legislative authority. I incline to the opinion, if 
the statute could be regarded as constitutional, it was compe- 
tent for the legislature to repeal it, and that it was repealed 
by the act of March 8, 1871. (Pamph. Acts 1870-71, p. 
271); Moore v. State, 48 Miss. 147, and authorities cited. I 
am nevertheless constrained to the conclusion that these 
questions have been finally adjudicated against the State, and 
in favor of the appellant in the three eases heretofore before 
this court. The first of these is the case of Brent v. State, 
39 
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43 Ala. 297, The appellant was indicted and convicted for 
setting up and carrying on a lottery. There were three 
counts in the indictment, but a demurrer was sustained to 
two of them and the trial and conviction was had under the 
first, which is identical in legal effect with the present in- 
dictment. The appellant justified as the agent of the pres- 
ent appellant and the other grantees named in the act of Oc- 
tober 10th, 1868. The court below held the act violative of 
the first section of the thirteenth article of the constitution 
of 1868, forbidding the creation of other than municipal 
corporations by special act. This court without passing on 
that question, declared if the act was violative of that clause 
of the constitution, it could nevertheless operate as a legis- 
lative authority or license relieving from the penalty de- 
nounced by the statute, (R. C. § 3615), under which the in- 
dictment was found. It was further declared the language 
and plain intent of the act was to authorize the setting up 
and carrying on a lottery; that the State was estopped in 
a criminal prosecution from averring the invalidity or un- 
constitutionality of the act; and those acting under it were 
presumed to know only its existence and not whether it 
would be by the courts pronounced unconstitutional. What- 
ever may be said of the correctness of this decision, and I 
am far from expressing any concurrence in it, the fact is in- 
disputable that it stands a solemn, deliberate adjudication, 
that the appellant, his associates, and their agents, had legis- 
lative authority protecting them from indictment for setting 
up and carrying on a lottery. The State was a party to, and 
the actor in, that prosecution. Every question whether of 
law or of fact involved in the present prosecution, was in- 
volved and necessarily adjudicated in that decision. The 
justification in that case was under the act of 1868, which, if 
legislative authority, is an authority for the term of twenty 
years from its enactment, embracing not only the time cov- 
ered by that indictment, but also the time covered by the 
present indictment. hat the acts for which the present ap- 
pellant stands indicted are subsequent in point of time to 
those for which Brent was indicted is not material. The 
point in issue is the same—the existence of legislative au- 
thority to set up and carry on a lottery—the sufficiency of 
the act of October 10, 1868, as such authority, which if au- 
thority then to Brent, appellant’s agent, is of equal author- 
ity to the appellant now. If authority at all, it is a contin- 
uous authority, enduring for the term of twenty years, the 
parties acting under it performing the condition imposed of 
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an annual payment into the treasury of twu thousand dol- 
lars. 

Brent’s case was succeeded by Boyd & Jackson v. State, 46 
Ala. 329, an indictment identical with the present against 
the appellant and another. The decision in Brent’s case was 
approved, and it was expressly declared, “under authority 
of this act” (the act of October 10, 1868), the defendant had 
a right to set up and carry on a lottery such as the defen- 
dants were engaged in.” The manner in which it was shown 
the defendant carried on the lottery, was the same in which 
the appellant was shown to have conducted it. The indict- 
ment was found after the passage of the repealing statute of 
March 8th, 1871, but before its enactment the appellants had 
made the annual payment into the treasury, required, and 
the term of a year had not elapsed when the indictment was 
found. The court held that the payment conferred a right 
or privilege the repealing statute could not impair or take 
away. This case was followed by that of W. W. Boyd, Jr. 
v. State, (in MSS. June Term, 1874), in which an indict- 
ment identical with the present had been found against the 
appellant, and on which he was convicted. The acts sup- 
posed to render the appellant indictable, except as to the 
time of their occurrence, are the same now impotent. This 
court declared the act of October 10th, 1868, was to be re- 
garded as a contract between the State and the grantees 
therein named, which no subsequent legislation could impair 
or take away, and reversed the judgment of conviction, ren- 
dering judgment here dismissing the prosecution. 

It is apparent that though, in neither of these cases, this 
court rested its judgment on a constitutional correspondence 
of the title to the body of the act of October 10, 1868, the 
sufficiency of that act as legislative authority to the privy 
indicted for setting up and carrying on a lottery in the 
manner this appellant is shown to have acted, was the mate- 
rial issue—was the controlling question adjudicated. It is 
not necessary to inquire whether the appellant was a party 
to the judgment in Brent’s case, so as to rely on its conelu- 
siveness. Whatever was involved in that adjudication, 
whatever was essential to the justification and acquittal of 
the defendant in that case, or to his conviction, was essential 
to the acquittal or conviction of the appellant in the subse- 
quent cases to which he was a party. In all the cases, the 
material inquiry was of law, not of fact; for in none of 
them were the facts matter of dispute, but were admitted, 
and were the same found in this record. The inquiry—the 
point in issue—the point adjudged—was the sufficiency of 
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the act of October 10, 1868, as legislative authority to set 
up and carry on lottery ; and its sufficiency was affirmed. 

The finality and inviolability of judgments of a court of 
competent jurisdiction, not assailed on error or appeal, rests 
on an inflexible and conservative principle of law. Whether 
the judgment is interposed by plea as a bar or as evidence 
between the same parties, or their privies, it is conclusive of 
the matter directly in question. It is beyond question, it is 
final and absolute, however erroneous, or whatever of injus- 
tice it may work; it is a conclusive determination of the 
particular controversy. Judge Cooley, pursuing the author- 
ities, clearly and accurately expresses the principle: “A de- 
cision once made in a particular controversy, by the highest 
court empowered to pass upon it, is conclusive on the par- 
ties to the litigation and their privies, and they are not al- 
lowed afterwards to revive the controversy in a new proceed- 
ing, for the purpose of raising the same or any other ques- 
tion. The matter in dispute has become res adjudicata, a 
thing definitely settled by judicial decision; and the judg- 
ment of the court imports absolute verity. Whatever the 
question involved—whether the interpretation of a private 
contract, the legality of an individual act, or the validity of 
a legislative enactment—the rule of finality is the same. 
The controversy has been adjudged, and once finally passed 
upon, is never to be renewed. It must frequently happen, 
therefore, that a question of constitutional law will be de- 
cided in a private litigation, and the parties to the contro- 
versy, and all others subsequently acquiring rights under 
them in the snbject-matter of the suit, will therefore become 
absolutely and forever precluded from renewing the question 
in respect to the matter then involved. The rule of conclu- 
siveness, to this extent, is one of the most inflexible prin- 
eiples of the law, insomuch that even if it were subsequently 
held by the courts that the decision in the particular case was 
erroneous, such holding would not authorize the re-opening 
of the old controversy in order that the final conclusion might 
be applied thereto.”” Cooley’s Con. Lim. 47. Mr. Bigelow 
states the rule “that a point once adjudicated by a court of 
eompetent jurisdiction, however erroneous the adjudication, 
may be relied upon as an estoppel in any subsequent collat- 
eral suit, in the same or any other court, at law or in chan- 
eery, or in admiralty, when either party, or the privies of 
either party allege anything inconsistent with it; and this, 
too, whether the subsequent suit is upon the same or a dif- 
ferent cause of action.” Bigelow on Estoppel, 45. The 
nage has been often recognized and enforced by this 

OL. LIT. 





























1875. ] OF ALABAMA. 613 


[Boyd v. The State. ] 
court, and lies at the foundation of numerous decisions. 
Bobe v. Stickney, 36 Ala. 482; Mervine v. Parker, 18 Ala. 
241; Roberts v. Heirn, 27 Ala. 678; Derrett v. Alexander, 
25 Ala. 265; Tarleton & Pollard vy. Johnston, Ib. 300; 
Langdon v. Raiford, 20 Ala. 532; Rake’s Adm’r v. Pope, 
7 Ala. 161; Trustees, &e., v. Kellar, 1 Ala. 406; Thomasson 
v. Odom, 31 Ala. 108; O’Nealv. Brown, 21 Ala. 482. The 
long line of decisions declaring that a decision of this court, 
however erroneous, was the law of the particular case, and 
could not be questioned in the primary court, or on a second 
appeal, was not the expression of a mere rule of practice, 
but was founded on the conclusiveness of judgments. 

The principle is as applicable to judgments in criminal 
cases as to judgments in civil, cases. ‘ An acquittal or a 
conviction, under an indictment for an offense, is a bar to any 
subsequent indictment substantially like the former.” Free- 
man on Judgments, § 318. Indeed, in criminal cases the 
principle rests not only on the general proposition that a 
matter which has fairly passed to final adjudication cannot 
be again the subject of litigation between the same parties, 
but also on the constitutional guaranty against double vex- 
ation for the same offense—a guaranty inviolable whether 
the accusation involves a felony or a misdemeanor only. 
McCauley v. State, 26 Ala. 135, 

This prosecution is but a renewal of the former prosecu- 
tions which have passed into judgments of acquittal by the 
deliberate adjudications of this court. No new fact is in- 
troduced which can take the present case without the con- 
trol and conclusiveness of those adjudications. That the 
facts now relied on are subsequent in point of time to the 
facts relied on in the former cases, is not material. An ad- 
judication now, that the act from which legislative authority 
is derived confers it, would be an adjudication not only that 
the particular acts proved were legal when done, but an ad- 
judication that the same acts, for the period prescribed by 
the act of the legislature, would be legal, the appellants ob- 
serving the condition of an annual payment into the treas- 
ury, or a tender of such payment. The matter of contro- 
versy, the point to be decided, is the sufficiency of the leg- 
islative act as legislative authority for an act continuous 
in its nature during the period of twenty years from its en- 
actment. Such would be the effect and operation of an 
adjudication in this case in favor of the appellant, and 
such is the effect and operation of the former adjudications. 

The effect of the former adjudications, as a matter of au- 
thority merely, in controversies between strangers, is not 
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now the subject of inquiry. In my judgment they are erro- 
neous, and it will be the duty of the court, if such contro- 
versy arises, to overrule them. But they seem to me, as 
between the appellant and the State, definitive adjudications 
of all the matters in controvery, binding and conclusive, 
forever quieting and silencing litigation. The first and 
fourth charges requested by the appellant should have been 
given by the city court. They rest on the finality of the 
former judgments. I cannot, therefore, assent to the affirm- 
ance of the judgment. 


NoTE BY REPORTER.—At a subsequent day of the term, 
appellant applied for a rehearing, to which the following re- 
sponse was made by : 


STONE, J.—Many of the authorities relied on for a re- 
hearing and change of decision in this cause present only 
the question of the conclusiveness and finality of unreversed 
judgments. The rule is universal that whenever a contesta- 
tion has been had before a court having jurisdiction of per- 
son and subject matter, the decision pronounced is conclu- 
sion, for all time, between the parties to suit and their 
privies, upon the same rights connected with the same sub- 
ject-matter. See Cooley’s Con. Lim. 47, et seq, and the 
numerous authorities cited by him. 

The rule, however, to be applicable and binding, requires 
that the second contestation shall involve the indentical is- 
sue, either of law or fact, as the case may be, that was pro- 
nounced upon in the former suit; and it must arise between 
the identical parties litigant, or their privies in blood or es- 
tate. See authorities supra, and Van Alstine v. Indiana P. & 
C. Railroad Co. 34 Barb. 28 ; Taulor v. MeCracken, 2 Black. 
261; Cook v. Viriont, 6 T. B. Monroe, 284; Spencer v. 
Dearth, 43 Ver. 98; City of Davenport v. The C. R. I. & 
P. R. R. Co. 38 Towa, 633-39-40. 

This principle has been held to embrace successive suits 
for different breaches of the same contract, so far as there is 
a unity of subject-matter common to the several suits. It 
also governs the case of a single contract payable in install- 
ments, on which successive suits are brought. Rakes v. 
Pope, 7 Ala. 161; Gardner v. Buckbee 3 Cow, 120. The 
cease of Beloit v. Morgan, 7 Wall. 621, carries the doctrine 
something further than any case we have examined. 

In the case of Gelpcke v. City of Dubuque, 1 Wall. 175, 
the sole question was whether supreme court of the United 
States was required to conform to a new and later decision 
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of the supreme court of Iowa on a question arising under 
the constitution of that State—the said later decision of the 
Towa court having departed from and overruled several for- 
mer decisions of the same court, which affirmed the consti- 
tutionality of the Iowa statute in question. Under the 
former decisions of the lowa supreme court, bonds of the 
city of Dubuque, in large amount, had been issued and dis- 
posed of. The United States supreme court refused to fol- 
low the later ruling of the Iowa court, and held the Iowa 
statute constitutional. 

The case of The State of Missouri v. Miller, 50 Missouri, 
129, rests on the ease of State of Missouri v. Hawthorn, 9 
Mo. 385. It was neither ruled nor claimed in argument that 
the Missouri statute was unconstitutional. 

It will be seen by an examination of the cases above that 
none of them present the question we are considering ; and 
we do not consider that they shake, in the least, the founda- 
tion on which our decision rests. In none of them was it 
decided or contended that any right existed, or could be 
maintained, which rested alone on a statute which the court 
pronounced unconstitutional. 

In the present case, we must affirm or reverse the judg- 
ment of the court below. If we affirm, we concede that a 
seeming hardship is imposed on the appellant. The remedy, 
if any, is not with us. If we reverse, the inevitable result 
is that the “associate partners ” enjoy an irrevocable license 
and monopoly to set up and carry on a lottery in this State 
for the term of twenty vears, to end in October, 1888; and 
that in disregard of our present constitution, and claimed 
only under the forms of an enactment which every member 
of this court considers to be clearly unconstitutional. 

Application for a rehearing overruled. 


Waring v. Lewis eé al. 


Bill in Equity to correct Errors in Final Settlement of 
Administrator, &e. 


1. Res adjudicata applies as well in equity, as at law. —The principle, 
that matters once judicially determined cannot again be called in question 
by parties or privies, is as binding and controlling in equity as at law. 

2. Probate court ; dignity of decree of, on final settlement.—When the ju- 
risdiction of the probate court has attached and become complete, its decree on 
final settlement of an administration is of equal dignity with the judgment 
or decree of any other court of law or equity, and is conclusive on parties 
and privies, not only as to facts actually litigated and decided, but of all facts 
necessarily involved in the rendition of the judgment, 
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3. Same; power of court of chancery, over. — A court of chancery can 
no more interfere with or annul such decree, than it can the judgment of 
any other court: to authorize its interposition, some special equitable cir- 
eumstance must be shown, whereby the party assailing the decree, by reason 
of accident, fraud, or the act of his adversary, unmixed with fault or negli- 
gence on his part, was prevented from urging the matter relied on, at the 
time of the rendition of the judgment. 

4. Same; what not ground to reopen final settlement.—A devastavit on 
the part of the administrator, or a fraudulent concealment of assets, cannot 
be made the basis of relief against the decree rendered on final settlement, 
when the facts were known, and could have been presented and litigated on 
the settlement. 

5. Same; as binding on minors as on parties sui juris. — A decree on 
final settlement of an administration, rendered by the probate court after 
jurisdiction has attached and become complete, is as binding and conclusive 
upon minors represented by a guardian ad litem, as upon parties sui 
Juris. 

6. Same: effect of final settlement as between outgoing administrator and 
administrator de bonis non.— When the period for the presentment of claims 
has not expired, nor the time arrived when distributees are entitled to dis- 
tribution, the administrator de bonis non is the only party entitled to call 
the outgoing administrator to a final settlement, and to recover from him 
unadministered assets, or charge him with a devastavit. 

7. Same.—The decree rendered on such a settlement, in the absence of 
fraud or collusion between the outgoing administrator and his successor, is 
to be regarded as final and conclusive between the outgoing administrator 
and the distributees ; although, as to the administrator de bonis non, it may 
be regarded as prima facie evidence only, in a proceeding to charge him for 
negligence in not obtaining a larger decree. 

8. Executor or administrator ; power over choses in action of deceased. 
—An executor or administrator has the full legal title to the choses in action 
and debts due the deceased, and may release, compound, and discharge 
them, as fully as if he were the absolute owner, being answerable for im- 
providence in the exercise of the power; and in the absence of fraud or col- 
lusion, no remedy can be pursued against those bona fide making satisfac- 
tion, accepting a release, or entering into the composition of a debt with 
him. 

9. Payment in Confederate currency; when extinguishes debt.—Payment 
to an executor, administrator, or other trustee, in bank notes or other cur- 
rency, which is or may be the circulating medium at the time of payment, 
operates an extinguishment of the debt, in the absence of fraudulent col- 
lusion between the debtor and the party accepting payment; and the rem- 
edy of parties interested, if the transaction is reckless or improvident, is 
against the administrator or trustee receiving such payment. 

10. Unauthorized loan; when administrator only party to accept payment 
of.—Where the administrator loans money without authority of law, or 
makes other unauthorized use of it, the cestui que trust must elect to charge 
him with the fund thus used, or to accept the investment; and when the ad- 
ministrator is charged with, and accounts for the fund so used, it becomes 
his individual property, and he alone can accept satisfaction of it. 


APPEAL from Chancery Court of Mobile. 
Heard before Hon. ADAM C. FELDER. 
The opinion states the case. 


RopertT H. SMITH and STEPHEN Croom, for appellants. 
—The bond made by Roberts as administrator, with War- 
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ing and Mrs. Moulton as the sureties, was good and valid, 
though taken by an officer of his illegal government then ex- 
isting in Alabama. The courts then existing here are to be 
considered at least as foreign courts, and their judgments and 
decrees as those of foreign courts. Marlin v. Hewitt, 44 
Ala. 418; Bibb & Falkner v. Avery, 45 Ala. 692. The 
sureties indeed, since they aided the administrator in invok- 
ing the action of such foreign court, whereby he obtained 
possession of the intestate’s estate, have made themselves 
something more than sureties, and are chargeable as trustees 
in invitum. Bibb & Falkner v. Avery, 45 Ala. 695. Since 
that court has ceased to exist, no review of its proceedings, 
or motion to enforce its decree, can be had in the rightful 
court of coincident jurisdiction, though the decree is open 
to such attacks as may be made on any other foreign judg- 
ment. From this proposition it results, not only that a 
court of equity has jurisdiction, but that there is no other 
remedy than in a court of equity. It results, also, that 
complainants have only to show error to their prejudice. 
In fact, however, they come under the most stringent rules 
for the review of probate decrees. Revised Code, § 2274; 
34 Ala. 198. 

No citation of authority is necessary, to show that equity 
has jurisdiction to foreclose Waring’s mortgage ; nor to show 
that the court, having taken jurisdiction, will do complete 
justice, and reach the debtor surety, who is made a defend- 
ant, by compelling him first to pay his debt in full to the 
estate. 

Roberts having died insolvent, and there being no admin- 
istration on his estate, the sureties may be sued without 
joining the personal representative of Roberts; and this 
fact adds another reason why equity is not only the proper, 
but the only jurisdiction, which the complainants can in- 
voke. 9 Porter, 708; 21 Ala. 433; 20 Ala. 817; 46 Ala. 
59; Rev. Code, § 3322. 

As one distinct ground of relief, the bill does not com- 
plain of the probate decree on the settlement with Roberts, 
but seeks to enforce its execution. It claims that the pro- 
bate court properly rendered a decree against Roberts for 
nearly sixteen thousand dollars, which he never paid, but 
for which he obtained a receipt from his successor in the ad- 
ministration, by paying the greater part in Confederate 
treasury-notes, and the balance in notes of third persons, 
which were not assets of the estate,but his individual property; 
and that this payment was valueless to the estate. The probate 
decree was for “dollars,” and could only be for dollars; 
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that is, money, or legal tender notes. Shackleford v. Cun- 
ningham, 41 Ala. 205; McFarland v. Randle, 41 Miss. 411; 
Hill vy. Evawin, 44 Ala. 665. The administrator had no au- 
thority to receive anything but money in payment of the 
decree; as against him and his sureties, the transaction was 
without legal sanction, and is not binding on the distrib- 
utees. Aicardi v. Robbins, 41 Ala. 546; Chapman, Lyon & 
Noyes v.Cowles, 41 Ala. 113; Ellis v. Smith, 42 Ala. 349; Hill 
v. Erwin, 44 Ala. 665; Anderson v. MeGowan, 45 Ala. 470; 
Hall vy. Hall, 43 Ala. 488; Oglesby v. Howard, 45 Ala. 147; 
Thompson v. Perryman, 45 Ala. 621, That a court of eq- 
uity is the proper forum, in which minors, or persons not 
parties to such decrees, who have been injured in such case, 
may seek their remedy, see Mosely v. Tuthill, 45 Ala. 651; 
Bibb v. Avery, 45 Ala. 695; Gerald v. Bunkley, 17 Ala. 176. 
The principle applicable to such cases, and the reasons on 
which it is founded, are clearly stated by Lord Cottenham, 
in the case of Clough v. Bond, 3 Mv. & Cr. 496. 

Another ground of equitable relief, stated in the bill and 
clearly established by the evidence, is, ‘that the probate decree 
does not go far enough, because it fails to charge Roberts 
with the special deposits in gold, amounting to eight thous- 
and dollars. That he and his sureties are liable for his fail- 
ure to account for this deposit, under the facts disclosed by 
the record, is a plain and unquestionable proposition of law. 
Milam v. Ragland, 19 Ala. 85; Mock’s Heirs v. Steele, 34 
Ala. 198; Harris v. Parker, 41 Ala. 622. 


GEORGE N. STEWART, P. HAMILTON and JOHN A. CAmp- 
BELL, contra, submitted separate printed arguments, which 
were used on the hearing before the chancellor, and from 
which the following synopsis of their points and authorities 
is condensed : 

Waring was merely a surety for Roberts, on his official 
bond as administrator. He had no other connection with 
the estate of Lewis, and did not collect or meddle with the 
property. His liability is that of a surety, against whom 
there is no equity ; that is, he stands upon the terms of his 
contract, and his liability is strictis simi juris. 9 Wheaton, 
680; 2 Wallace, 219, 235; 21 Howard, U. S. 76; 1 Ver- 
non, 395, 

The condition of the bond was, that Roberts should 
well and truly perform all the duties required of him by law 
as administrator. The law under which the appointment 
was male, is the law by which the duties and the liability of 
the administrator are ta be determined, The appointment 
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was made by the probate court then exercising judicial func- 
tions in Mobile, and the Jaw administered by that court 
must determine the liabilities. An administrator derives his 
whole power from the authority which appoints him: his 
letters are the source of his power. 1 Lomax on Executors, 
82, 83, 86; Vaughn v. Northrup, 15 Peters, 5-6; 14 Ala. 854. 

3. The administrator did account to the court by which he 
was appointed. With that court he made a final settlement 
of his trust, and paid over to his suecessor, pursuant to its 
decree, the balance found against him,and the unadministered 
assets in his hands. The decree conforms to the require- 
ments of the law then of force. All the proper parties were 
before the court; the infants, now complainants, were repre- 
sented by guardian ad litem, and the decree was properly 
rendered in favor of the administrator de bonis non. Rev. 
Code, $$ 2233, 2187—2155, 2043; 39 Ala. 292; 19 Ala. 268; 
37 Ala. 268. 

4. The administrator de bonis non, in whose favor this de- 
cree was rendered, was the only person to whom payment 
could be made; he alone had power to accept payment, and 
to give releases, discharges, or acquittances. In the absence 
of collusion between him and the administrator in chief, his 
receipt is a full discharge and extinguishment of the debt. 
If he was guilty of a devastavit, or other improper conduct in 
relation to these matters, the distributees have their remedy 
against him and his sureties, with whom Waring has no 
connection. 

5. The bill shows no ground of equitable relief, as against 
Waring. The bill does not allege accident, mistake, fraud, 
collusion, concealment, or any other fact which will warrant 
the interposition of a court of equity. In the absence of 
such allegations, all the matters complained of are conclu- 
sively settled by the probate decree. King & Ansley v. 
Smith, 15 Ala. 268 ; Modawell vy. Holmes, 40 Ala. 404; Bry- 
ant v. Horn, 42 Ala. 496; Langdon v. Roane, 6 Ala. 518; 
Fuller v. Crittenden, 6 Conn. 401; 6 Barbour, 458; 37 N. Y. 
312; 11 Allen, Mass. 4; 3 Allen, 474; 23 L. & Eq. 315; 
9 Hare, 141; 11 Georgia, 556. 


BRICKELL, C. J.—The bill by appellees, who are mi- 
nor children, and only next of kin of William H. Lewis, 
deceased, who died intestate,.in June, 1861, a resident citizen 
of the city of Mobile. On the 10th day of July, 1861, the 
court of probate of the county of Mobile appointed Joel A. 
Roberts administrator in chief of said intestate; and he 
qualified, and gave bond, with the appellant and Joana 
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Lewis, the widow of the intestate, as his sureties, payable 
and conditioned as required by law. Roberts, as adminis- 
trator, became possessed of the personal assets of the intes- 
tate, consisting of moneys, choses in action, and a stock of 
groceries and merchandise. The moneys, or a part thereof, 
he loaned as follows : eight thousand dollars to appellant, on 
the 29th of July, 1861; and two thousand dollars to Sydney 
T. Douglass, on the 2d of September, 1861. These loans were 
payable twelve months after their respective making, and 
the borrowers gave notes, with mortgages on real estate, to 
secure their payment. On the 7th of March, 1862, Roberts 
resigned as administrator, his resignation was accepted, and 
entered of record. On the 23d of March, 1862, Dominick 
O’Grady was duly appointed administrator de bonis non, of 
said intestate ; accepted, qualified, and gave bond as such. 

On the 20th of March, 1862, Roberts filed in the court of pro- 
bate his accounts and vouchers for a final settlement of 
his administration, accompanied by a list of the heirs and 
next of kin of the intestate, stating their names and ages. 

The court appointed April 14th, 1863, as the day for ‘the 
settlement, and ordered the notice prescribed by the statute 
to be given. On the 15th of April, 1862, to which day the set- 
tlement was continued, the parties appeared; Roberts, 
O’Grady, the administrator de bonis non, Mrs. Lewis, the 
widow, in person, and the appellees by their guardian ad [i- 
tem, duly appointed by the court. The court, having audited 
and stated the accounts and vouchers, ascertained a balance 
to be due from him of $15,970 76; for which sum, a final 
decree was rendered against Roberts, in favor of O'Grady, 
the administrator de bonis non, and ordering a surrender to 
O’Grady of the unadministered assets. On the 17th of April, 

1862, Roberts delivered to O’Grady the unadministered as- 
sets; and on the 18th of April, 1862, paid him the amount for 
which the decree was rendered, taking separate receipts. On 
the 17th of April, 1865, O’Grady made a final settlement of 
his administration in the court of probate ; accounting for 
the assets he had received from Roberts, and paying to the 
guardian of appellees the amounts ascertained to be due 
them respectively. Roberts has died insolvent, and is with- 
out a personal representative. 

The bill alleges, that Roberts failed to account for assets 
he had received, and appropriated to his own use; and neg- 
ligence in the collection of the debts due the intestate. It 
seeks to avoid the satisfaction of the decree rendered against 
Roberts, in favor of O’Grady, the administrator de bonis non, 
because the only satisfaction was with Confederate treasury- 

Vou, In, 





lemma - 


y 


-- 





_——".. 





r 


rr 


1875., OF ALABAMA. 621 


[Waring v. Lewis. ] 

notes, and in debts due from third persons to Roberts, as 
administrator. It seeks to establish the debt and mortgage 
of appellant, because the payment of the debt was made to 
Roberts, after his resignation, in Confederate treasury-notes. 
It seeks to charge appellant, as surety of Roberts, with the 
debt of Douglass, because of its payment te Roberts in Con- 
federate treasury-notes, after his resignation. 

The bill seems to have been intended to present the right 
of the complainants to relief, in several different aspects. 
It has some of the elements of a bill, addressed to the general 
jurisdiction of a court of equity, to reopen the final settle- 
ment of anadministration,had in the court of probate, because 
of fraud, and to surcharge and falsify the accounts of the 
administrator on which the settlement was based. It has 
also elements of a bill to correct errors occurring in the set- 
tlement, addressed to the special jurisdiction conferred by 
the statute (R. C. §§ 2274-5). It may have been intended 
as a bill to compel payment from a debtor, who has fraudu- 
lently and collusively obtained from an administrator satis- 
faction of his debt, or the evidences of it, without an actual, 
bona fide payment. Or, it may have been intended to pur- 
sue trust funds, of which the appellant has possessed himself 
by a fraudulent collusion with the personal representative. 
If, in either of these aspects, the evidence would authorize 
relief, and the bill is now deficient in allegation, it would be 
capable of amendment in the court of chancery, so as to cor- 
respond with the proof. (R. C. § 3356); Having reached the 
conclusion, that in neither of the aspects in which the case 
may be considered, the evidence warrants a decree against 
the appellant, we do not propose a critical analysis of the 
bill, nor to affirm or deny that such several and distinct 
matters, or grounds of relief, can properly be blended in 
one suit. 

The devastavit of Roberts the administrator in chief, 
against which relief is now sought, is supposed to consist of 
his fraudulent omission to account for several thousand dol- 
lars in gold, deposited with him, or with a bank of which 
he was an officer, by the intestate, and of money received by 
him after his qualification as administrator, with which he 
failed to charge himself; and of negligence in the collection 
of the debts due the intestate, from which loss ensued ; and 
in the loans made to appellant, and to Douglass. It cannot 
be doubted, that of this devastavit, if it was committed, the 
court of probate had full and complete cognizance ; and that 
the relief now sought could have obtained in that court, 
when the settlement of the administration was made, and 
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the final decree pronounced. In the judicial system of this 
State, the court of chancery retains its original jurisdiction 
over the subject of administrations, the marshalling of assets, 
their application to the payment of debts, or to the satisfac- 
tion of legacies, and their distribution in cases of intestacy. 
To this jurisdiction a proper party may appeal, without as- 
signing any special cause of interference, unless some other 
court, having concurrent jurisdiction, has possession of the 
subject. McNeill v. McNeill, 36 Ala. 115. A trust or equity 
not intervening, of which the court of probate has not cog- 
nizance, its jurisdiction ‘in the settlement of the accounts 
of an executor or administrator, the ascertainment of the 
extent of his liabilities, whether these arise from assets re- 
maining in his hands unadministered, or from his breaches 
of trust, the rendition and enforcement of decrees fixing 
such liabilities, is plenary, and concurrent with that of a 
court of equity. 1 Brick. Dig. 647, § 120. The jurisdic- 
tion of the court of probate attac hing, and being concurrent 
with that of a court of equity, the principle applies, univer- 
sally recognized in all cases of concurrent jurisdiction, as es- 
sential to the validity and dignity of judicial proceedings, 
the harmony of judicial action, and the prevention of un- 
seemly conflicts between judicial tribunals, harassing and 
perplexing to the suitor—that the court which first has pos- 
session of the subject, must decide it; and having adjudi- 
cated, the adjudication is conclusive. “Moore v. Lesse ur, 33 
Ala. 237 King v. Smith, 15 Ala. 270; Stell v. Glass, 1 
Kelly, 486. The settlement made by Roberts of his ad- 
ministration, in the court of probate, was made after the 
termination of his authority as administrator, and after the 
qualification of his successor. The only duty remaining on 
Roberts was that of accounting fully for all assets received 
by him, and the surrender to his suecessor of assets in his 
possession unadministered, No trust or equity existing, of 
which the court of probate could not take full cognizance, 
in that court only could he seek a settlement of his admin- 
istration. The settlement was necessarily, as it imports, a 
tinal, not a partial settlement. The court had not jurisdic- 
tion, and it was not invoked to exercise any other jurisdic- 
tion, than that of auditing, stating, and allowi ing his accounts 
and vouchers, embracing his entire administration, charging 
him with all liabilities he had incurred in the collection, 
preservation, and appropriation of the assets, or from a want 
of diligence in the discharge of his trusts; crediting him 
with all proper disbursements, and rendering a decree, con- 
elusive on him and his sureties, as to the extent of his lia- 
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bilities. With all proper parties before it, after notice given in 
the made prescribed by law, the appellees represented by a 
guardian ad litem duly appointed, and who appeared, the 
court exercised its jurisdiction, and rendered a final decree. 
Of every fact now urged in impeachment of the accounts 
stated and allowed by the court, and of the decree rendered, 
the court then had full jurisdiction. All were in that 
court fit subjects of litigation, and are necessarily involved 
in the decree pronounced. They were all adjudicated, or 
the settlement and decree are not what they import to be, 
final, mode in the exercise of the jurisdiction with which the 
court was clothed. The judgment or decree of a court of 
competent jurisdiction ; whether the jurisdiction is exclusive 
or concurrent, superior or inferior ; not assailed on error or 
appeal to an appellate jurisdiction, is final and conclusive, 
not only as the facts actually litigated and decided, but of 
all facts necessarily involved in the judgment or decree. 
Chamberlain v. Gaillard, 26 Ala. 509; McClure v. Miller, 1 
Bailey’s Eq. 107; 2 Smith’s Lead. Cases, 669 (5th ed). Unless 
fraud can be imputed to the administrator, who was the 
actor in the proceedings, of which his adversaries had not 
knowledge, and which they could not discover by the use of 
reasonable diligence; or accident or mistake has occurred, 
without fault on their part, preventing them from availing 
themselves, in the court of probate, when the decree was 
rendered, of the facts now relied on, to charge upon the ad- 
ministrator a devastavit, the decree must be conclusive, an 
adjudication that such devastavit was not committed, or, if 
committed, that it entered into, and is accounted for in the 
decree rendered. 

Such is the force and effect of the decree, or a court of 
equity would assume to revise the action of the court of pro- 
bate, or wholly to disregard it. A court of equity has not 
appellate or revisory jurisdiction over the decrees of a court 
of probate, or of any court of concurrent jurisdiction, or of 
the judgments of a court of law rendered on matters, of 
which the court of equity could originally have taken cogni- 
zance. ‘Were a court of equity,” said C. J. Marshall, “in 
a case of concurrent jurisdiction, to try a cause already tried 
at law, without the addition of any equitable cireumstance 
to give jurisdiction, it would act as an appellate court, to af- 
firm or reverse a judgment already rendered on the same cir- 
cumstances by a competent tribunal. This is not the pro- 
vince of a court of chancery.” Smith v. MeIver, 9 Wheat. 
535. The conservative principle, that matters which have 
received a judicial determination cannot be called again into 
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controversy by the same parties or their privies, is as obliga- 
tory in equity as at law. The adjudication may be founded 
in error, or may have wrought wrong or injustice ; but some 
special cause for equitable interference—some cause of which 
the party complaining could not have had the benefit, when 
the judgment was rendered-—must be showm, or the judg- 
ment will remain a positive bar to future litigation at law or 
inequity. 3 Lead. Eq. Cases, 180. The numerous adjudi- 
cations on this point are marked by a harmony of opinion 
not always found on legal questions ; and the result is thus 
stated by a writer of learning and discrimination: “The 
actual adjudication of any question is in fact final, under all 
circumstances, unless corrected by some appellate tribunal, 
and is never subject to re-examination in any other than an 
appellate court, upon an issue of law or of fact; nor upon 
the sole ground, that the former decision is contrary to equity 
or good conscience. It is always a condition precedent to 
the proper action of a court of equity, in interfering with a 
judgment or decree not before it upon appeal, that facts be 
disclosed, establishing that the matter now in the form of an 
adjudication i is in truth, without any fault of the party seeking 
to avoid its effect, a determination in which he could not pre- 
sent his cause of action, or his ground of defense, as the case 
may be, to the consideration ‘of the court.” Freeman on 
Judgments, § 485. To this rule, this court has strictly, in- 
flexibly, and uniformly adhered. By its judgment, a court 
of equity has never interfered with the judgment of a court 
of law, or the decree of a court of probate, nor detracted 
from its conclusiveness, nor reopened the litigation involved 
in its rendition, unless on facts or grounds of which the 
party complaining could not have availed himself, when the 
judgment or decree was rendered, because of accident, or the 
fraud, or act of his adversary, unmixed with fault or negli- 
gence on his part. King v. Smith, 1 > Ala. 270; Watts v. 
Gayle, 20 Ala. 826; Allman v. Owen, 31 Ala. 167; Moore v. 
Lesseur, 33 Ala. 237; Duckworth vy. Duckworth, 35 Ala. 70; 
Otis, adm’r v. Dargan, ante, 178. 

The bill does not aver, and the averment could not have 
been made consistently with the evidence, that all the facts 
in reference to the devastavit, now imputed to Roberts, could 
not have been discovered by reasonable dilgence, or were in 
truth unknown, when the settlement was made in the court 
of probate. Nor is any reason or excuse averred, nor could 
any have been averred and proved, for not presenting then 
for adjudication these facts, if they were not in fact adjudi- 
cated. It is not an answer to say, that Roberts fraudulently 
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concealed the fact that the gold coin, alleged to have been 
deposited by the intestate with him, or with the bank of 
which he was cashier, had been received by him, and appro- 

riated to his own use; and also concealed his reception of 
the other sums of money, for which it is said he did not ac- 
count. Such a concealment is odious, and would have au- 
thorized an appeal to equity, for discovery and relief, before 
the adjudication in the court of probate court, even after its 
jurisdiction had attached. Blakey v. Blakey, 9 Ala. 391; 
Hunley v. Hunley, 15 Ala. 91. But of this fraud, it perpe- 
trated, the court of probate had cognizance, and could have re- 
dressed it on the final settlement. Fraud is certainly a gen- 
eral head of equity jurisdiction, and will be relieved against; 
but, in many instances, it lies also within the cognizance of 
other tribunals ; and when it arises in the proceedings had 
in such tribunals, and the proceedings ripen into a final 
judgment or decree, it is as conclusive of the question of 
fraud, as of any other matter involved in its rendition. 3 
Lead. Eq. Cases, 185. 

In the case of Smith v. McIver, supra, relief was sought 
against a judgment at law, not because of fraud in its rendi- 
tion, but because the title on which the judgment was 
founded was infected by fraud. The argument addressed to 
the court was, that a court of equity had jurisdiction be- 
cause of the fraud. In that case, as in this, the facts alleged 
had precisely the same operation in a court of law, as ina 
court of equity, and were as capable of proof in the one 
court as in the other. Relief was refused, the court saying: 
“Admitting, then, the concurrent jurisdiction of the courts 
of equity and law in matters of fraud, we think the cause 
must be decided by the tribunal which first obtains posses- 
sion of it, and that each court must respect the judgment or 
decree of the other. A question decided at law, cannot be 
reviewed in a court of equity, without the suggestion of 
some equitable circumstance, of which the party could not 
avail himself at law.” There must be an end to litigation ; 
and without offending principles of public policy, endanger- 
ing the order and peace of society, and deranging the whole 
structure of our judicial system, a court of equity cannot 
intervene against the decree or judgment of a court of com- 
petent jurisdiction, because of facts known, or capable of 
discovery by reasonable inqury, at the time of its rendition. 
Fraudulent practices or concealments may be resorted to by 
an unscrupulous suitor ; witnesses may be corrupted, or evi- 
dence suppressed, and an unjust, unconscientious judgment 
wrested from the court; these must have been unknown, and 
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reasonable diligence not sufficient to have guarded against 
them ; the judgment must stand, or the conservatism of the 
law will be violated. Freeman on Judgments, $§ 493-506. 

There can be no fraudulent concealment imputable to 
Roberts, unless it is in reference to the alleged deposit of 
gold, and the moneys he is charged with having received 
from the sales of merchandise. As to these, the evidence 
does not sustain the imputation. The facts were as well 
known to the widow of the intestate, to her brother, to the 
administrator de bonis non, and to the guardian ad litem of 
the appellees, when the settlement was made in the court of 
probate, as when this bill was filed. The widow, the mother, 
and her brother, the uncle of the appellees, are the material 
witnesses now, to establish the facts in reference to these 
moneys, and to fasten a liability for them on the appellant, 
the surety of Roberts. The widow was personally present 
at the settlement, and was represented by counsel. She was 
entitled to share in the distribution of the assets, and her 
interest was to compel a full accounting from Roberts. 
Manifestly, she was not under his influence, or bearing to 
him any kindly feelings. According to her evidence, she 
had not only invited but pressed Roberts’ resignation, be- 
cause he did not account for the supposed deposit of gold. 
There was no difficulty in obtaining from her brother the 
evidence now given by him. Roberts was in life, to answer, 
admitting or denying his liability. The court was compe- 
tent to adjudge, and to enforce its adjudication. Litigation 
would never be quieted, and the decrees of the court of pro- 
bate, rendered in the exercise of the most important branch of 
its jurisdiction, would be valueless, if a court of equity could 
reopen this settlement and decree, and enter on a new adju- 
dication of the facts they involve. The decree of a court of 
probate, rendered on the final settlement of an administra- 
tion, its jurisdiction having attached, and being complete, is 
of equal diynity, and as final and conclusive, as the judgment 
of a court of law, or the decree of a court of chancery, not 
only of facts actually litigated and decided, but of all facts 
necessarily involved in its rendition. Watson v. Hutto, 27 
Ala. 515; Watt v. Watt, 37 Ala. 547; Modawell v. Holmes, 
40 Ala. 404. 

The appellees were, when the settlement was made and 
the decree rendered, and are now, minors, to whom, as a 
general rule, /aches is not imputable ; and it may be insisted 
they should not be barred from reopening the decree, and 
renewing the litigation it involves, though the decree would 
operate to bar an adult. The conclusiveness of judgments 
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does not rest on the theory, that the parties have done or 
omitted any act, which precludes them from gainsaying it. 
Acts or omissions of a party may operate an estoppel. In 
Kilheffer v. Herr, 17 Serg’t & Rawle, 324, says Huston, J.: 
“An estoppel is always something personal. The party is 
estopped from recovering his claim, or proving his defense, 
by some act in law, or in deed, or in pais, which precludes 
him from going beyond it, and proving all the case. Buta 
former trial, verdict and judgment is not the act of the party, 
but of the tribunal which decided it; and to call it an es- 
toppel, is a misapplication of terms ; it has not the distin- 
guishing mark of an estoppel; it is not the cdnsequence of 
some act of the party bound by it; it is a bar to a future re- 
covery in any court, on the same point, between the same 
parties, or privies, until reversed on appeal, or writ of error; 
and it is as much a bar in chancery, where an attempt is 
made to re-examine a matter once decided at law, as it is in 
a court of law.” The supreme court of the United States 
have put the matter on its true ground, viz: “that the order 
and peace of society, the structure of our judiciary system, 
and the principles of our government, are the true grounds 
why such a judgment is conclusive.” This is the true theory 
of the conclusiveness of judgments. A party whose rights 
of property, or whose liability on contracts, or whose lia- 
bility in any form, is capable of the enforcement by civil 
action, and who has once been subjected to the jeopardy of 
trial, has a right to judicial immunity from further vexa- 
tion, the same in degree that he who has been once in jeop- 
ardy of life or limb has to be freed from another trial for 
the same offense. Freeman on Judgments, § 247. 

A judgment or decree, rendered against an infant repre- 
sented by a guardian ad litem, is binding, and can be im- 
peached only upon grounds which would be available if he 
were an adult. Freeman on Judgments, §§ 151, 513; Tyler 
on Infancy, 172; Bustard v. Gates, 4 Dana, 429; Bening- 


field v. Reid, 8 B. Mon. 105; Preston v. Dunn, 25 Ala. 507. 


His rights and interests are as subject to the jurisdiction of 
the courts, as the rights and interests of an adult, and must, 
of necessity, be the matter of frequent litigation. Because 
of his incapacity,the courts observe a vigilance and jealousy in 
adjudicating against him, not extended to suitors who are 
sui juris. A guardian ad litem is appointed by the court, 
who, in the presence of the court, makes full defense, and 
has not capacity to impair the defense, by any act, admis- 
sion, or omission. The protective care of the court, and the 
fidelity of the guardian, is a security against an unjust judg- 
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ment. The fair and just presumption, after judgment, is, that 
the court has observed its duty, and compelled observance 
from the guardian. When the judgment is collaterally as- 
sailed, unless presumptions are indulged against the court 
rendering it, conclusiveness must be attached. If the de- 
cree odlbend by the court of probate could be lessened in 
force, because of the infancy of the appellees, we might 
pause to inquire, what would restrain another tribunal from 
hereafter questioning and denouncing the judgment we may 
render. The court of probate was under the same obliga- 
tion, when the decree was rendered, resting on the court of 
chancery when it was appealed to for relief, and the obliga- 
tion to which we pay obedience. The decree must operate 
as a bar against the appellees, until it is successfully im- 
peached on grounds available if the appellees were adults. 

Independent of these considerations, the administrator de 
bonis non was before the court of probate, and the decree 
rendered was necessarily in his favor. He alone had a right 
to recover of Roberts, not only the unadministered assets, 
but compensation for any devastavit committed by him. The 
common law extended the authority of an administrator de 
bonis non, as the name imports, to the unadministered assets 
alone ; to such as remained in specie, unaltered or uncon- 
verted by his predecessor. 1 Brick. Dig. 919, § 81; Beall 
v. New Mexico, 16 Wall. 535. His title was that of the in- 
testate, and he could not, of consequence, recover of the ad- 
ministrator in chief for his delinquencies or devastavits, or 
compel a settlement of his administration. 1 Brick. Dig. 
919, § 82; Beall vy. New Mexico, supra; 2 Redf. Ex. 91. 
This principle of the common law was productive of delays 
and embarrassments in administrations, and was of special 
inconvenience to creditors. It was changed by statute, in 
1846, authorizing the rendition of decrees on the final set- 
tlement of the administrator in chief, in favor of the admin- 
istrator de bonis non, for the balance due from him on such 
settlement, and rendering the administrator de bonis non li- 
able to account for moneys received on such decrees, in the 
same manner as if they had been received in the regular 
course of administration. Pamph. Acts, 1845-6, p. 14. 
The construction this statute received was, that it not only 
conferred on the administrator de bonis non authority, but 
that it imposed the duty, of compelling a settlement of the 
administration of his predecessor, and the collection not 
only of the assets unadministered, but an accounting for 
such as may have been wasted or converted. Simmons v. 
Price, 18 Ala. 405; Whitworth v. Oliver, 39 Ala. 286. The 
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statute is substantially incorporated in the Code (R. C. §§ 
2232-38); and its provisions were enlarged in 1858, by an 
enactment now forming a part of the Code. R. C. S§ 
2165-68. 

The purpose of these enactments was to relieve creditors 
and next of kin from the multiplicity of suits to. which they 
were subject at common law, in being compelled to pursue 
the administrator in chief, for assets he may have wasted, 
and the administrator de bonis non for such as remained in 
specie, and from the doubt and uncertainty which must often 
have perplexed them, as to the proper party against whom 
to proceed. The construction given them must serve this 
purpose. When, as in the case now before us, the period 
for the presentment of claims has not expired, and the time 
arrived when the distributees are entitled to distribution, the 
administrator de bonis non must be regarded as having the 
exclusive right to call his predecessor to a settlement, and 
to recover of him for any waste or conversion of the assets, 
of which he may have been guilty. The title, authority and 
duty of the administrator de bonis non, in such case, in re- 
spect to the liability of his predecessor, is precisely that he 
has in reference to the choses in action of his intestate. Such 
is the construction similar statutes have received in other 
States. Drunkle v. Sherwood, 9 Watts, 489; Carter v. Free- 
man, 7 Barr. 315; Stair v. York Nat. Bank, 55 Penn. 364; 
Shackelford v. Runyan, 7 Humph. 141. Clothed with this 
title, authority and duty, the administrator de bonis non was 
before the court of probate when the settlement was made 
and the decree rendered. In his favor only could the de- 
cree have been rendered. It could not, without peril to the 
rights of creditors, and of the resigned administrator, have 
been rendered in favor of the distributees. Between the 
administrator de bonis non and the distributees there was a 
legal privity, which renders the settlement and decree bind- 
ing on the latter, in the absence of fraud and collusion be- 
tween the administrator de bonis non, and the administrator 
in chief. Redmond v. Coffin, 2 Dev. Eq. 443; Mason vy. Pe- 
ters, 1 Munf. 437; Sanders v. Godley, 23 Ala. 473; S. C. 36 
Ala. 55. It may be, if the distributees were seeking to 
charge the administrator de bonis non with negligence in not 
obtaining a larger decree against Roberts, that the decree 
would be only prima facie evidence against them. But they 
are now pursuing the surety of Roberts, who stands affected 
by the decree as Roberts was affected. He may insist, as 
Roberts could have insisted, that having once litigated the 
matter with a proper party, the representative of the distrib- 
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utees, the only party with whom he could litigate it, and be- 
fore a court of plenary jurisdiction, which has finally adju- 
dicated, he shall not be subjected to the vexation of another 
suit. 

The result we reach is, that so far asthe bill seeks relief, 
because of a devastavit imputed to Roberts, the settlement 
and decree in the court of probate is a positive bar. It is 
but just to add, that the evidence has not impressed us with 
the belief that such devastavit was committed. Suspicions 
may be generated; but it is just to presume, if Roberts 
were in life, confronting his accusers, the information he 
could give would neutralize and remove them. 

It remains to consider the right to relief in the other 
aspects it may have been intended to present the case. The 
only material aspect is the manner in which the decree of the 
court of probate was satisfied. It was in fact satisfied with 
Confederate treasury notes, and the debts of third persons, 
assets in the hands of Roberts for administration, with which 
he was charged on the settlement. The decree was rendered 
in favor of O’Grady, the administrator de bonis non; pay- 
ment of it was made to him, and he gave to Roberts a re- 
ceipt, acknowledging full satisfaction. An executor or ad- 
ministrator is regarded, so far as duty and responsibility may 
be involved, as a mere trustee; as to third persons, they 
are treated as absolute owners of the personal assets, if there’ 
be no fraudulent concert with them. 1 Story’s Eq. § 579; 
Dickinson v. Lochyer, 4 Vesey, 42. At common law, the 
legal title, coupled with the absolute power to alien and dis- 
pose of the entire personal assets, vested in him. If he 
aliened or disposed of them, and there was no collusion be- 
tween him and the person to whom he transferred, the cred- 
itors, or next of kin, could not pursue them. 2 Redf. Ex’rs 
212; 1 Lomax Ex’rs, 367-74; 1 Story’s Eq. § 579; Whale 
v. Booth, 4D. & E. 625; Field vy. Schieflin, 7 Johns. Ch. 
150. The statutes of this State have deprived an executor 
or administrator of the power to dispose of visible, tangible 
personal property, the subject of sale, otherwise than at sale 
under an order of the court of probate; and, with one or 
two exceptions, the sale must be at public outery. 1 Brick. 
Dig. §§ 266, 274-75-76-77. In other respects, his title and 
power of disposition remain as at common law. He has the 
full legal title to the choses in action of the deceased, and is 
charged with the duty of collecting and reducing them to 
possession. He may transfer, release, compound, or dis- 
charge them, as fully as if he was the absolute owner, sub- 
ject only to his liability to answer to creditors and distribu- 
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tees, for improvidence in the exercise of his power. Wool- 
folk v. Sullivan, 23 Ala. 548; Moses v. Clark, 46 Ala. 229. 
No bona fide dealing with him can be impeached—no remedy 
can be pursued against those to whom he may transfer, or to 
whom he may release, or with whom he may compound, or 
from whom he accepts satisfaction, of the choses in action, 
unless fraud and collusion can be imputed to them. Hill v. 
Simpson, 7 Vesey, 164; Taylor v. Bisctins: 8 Vesey, (n) 
212; McLeod v. Drummond, 14 Vesey, 353; S. C. 17 Vesey, 
152; 2 Redf. Ex’rs, 212 (n 10); 1 Story’s Eg. § 580. It 
was certainly within the province of O’Grady, the adminis- 
trator de bonis non, to accept or refuse Confederate treasury 
notes, in satistaction of the decree rendered against Roberts. 
That decree was rendered in his favor; he had full legal 
title to it, and was bound to the duty of its collection. As 
between him and Roberts, his power of satisfying it, fraud or 
collusion not being imputable to Roberts, was that which he 
had over the choses in action of the intestate, or over his 
own choses in action. When the decree was rendered, and 
when it was paid, Confederate treasury notes were the cireu- 
lating medium, and were used in all the current transactions 
of the country. Though not technically money, they had 
taken the place of bank notes, and were received and passed 
as money. A payment in bank notes, which are genuine, 
operates an extinguishment of the debt; and it was decided 
by this court, that such was the result,even though the bank 
was, without the knowledge of either party, insolvent at the 
time of the payment. Lowry v. Murrell, 2 Port. 280. Gold 
and silver only are a legal tender in payment of debts; but 
since the introduction of bank notes, and their use as money 
has become general, it has been settled that a tender in bank 
notes, if not specially objected to, is sufficient. A payment 
in a description of money which, if not objected to, is good 
as a tender, must be a valid payment. The reason is given 
by Lord Mansfield in Miller v. Race, 1 Burr. 457, that bank 
notes “are not goods, nor securities, nor documents for debts, 
nor are so esteemed ; but are treated as money, as cash, in 
the ordinary course and transaction of business, by the gen- 
eral'‘consent of mankind; which gives them the credit and 
currency of money, to al] intents and purposes. They are 
as much money as guineas themselves are; or any other 
current coin, that is used in common payments, as money or 
cash. On payment of them, whenever a receipt is required, 
the receipts are always given as for money, not as for secu- 
rities or notes.” Confederate treasury notes were, when 
this payment was made, treated as money or cash; they had 
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the currency and credit of money, and were usually accepted 
as such in payment of debts. A payment in them must be. 
esteemed as a payment in money. Whatever liability an 
executor or administrator, or other trustee, may have in- 
curred to his cestui que trusts, by accepting them in satisfac- 
tion of a debt due the trust estate, as to the debtor the debt 
is extinguished, as completely as it payment had been made 
in gold and silver. 

We have been referred to the several decisions of this 
court, that an attorney, or other agent for the collection of a 
debt, has not authority to accept in payment anything but 
gold and silver, and that if he does, it is a satisfaction only 
at the option of the client, or principal, to whom the debt is 
due. West, Oliver & Co. v. Ball & Crommelin, 12 Ala. 345; 
Chapman v. Cowles, 41 Ala. 105. These authorities rest on 
the clear ground, that an attorney, or other mere agent for 
collection, has only authority to receive money in payment 
of the debt, unless special instructions are given him. He 
is in no sense an owner of the debt, and is without any 
power of disposition. An executor, administrator, or other 
trustee, clothed with the legal title, to which the power of 
disposition is incident, is not in any sense an agent, nor con- 
fined in power as is an agent. It is his province to collect 
the choses in action; to reduce them to possession ; and he 
may do whatever his discretion dictates, as fully as if he was 
clothed with the legal and equitable title, subject only to his 
liability to the cestwi que trusts, there being no collusion be- 
tween him and the person with whom he deals. The decree 
of the court of probate was extinguished by the payment to 
O’Grady ; and if the appellees have any cause of complaint, 
because of the payment, it is against him, and not against 
Roberts, or the appellant as his surety. It is difficult to 
conceive of a decision that would be fraught with more un- 
mitigated evils, more productive of litigation, confusion, and 
injustice, than that cestui que trust can successfully impeach 
and annul every payment made to a trustee, in other money 
than gold and silver, and hold the debtor to another pay- 
ment in such moneys as they may elect to receive. No 
principle of law or equity authorizes it. 

The only remaining aspect in which the case has been 
pressed is, that the loan made by Roberts to appellant was 
without authority of law, and a devastavit, in which the ap- 
pellant participated, and thereby possessed himself of the 
assets of the intestate, for which he is liable to account. 
From this liability, it is insisted, he is not discharged, be- 
cause of his payment to Roberts, made after his resignation. 
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It is certainly true, an administrator, without an order of 
the court of probate, is not under the duty of loaning the 
money, the assets of the intestate. If such duty rested on 
him, he would be chargeable with interest on the moneys in 
his hands, which he could safely and conveniently have 
loaned. The statute, in express terms, relieves him from 
liability for interest, if he has not used the moneys. R. C. 
§ 2148. He keeps within the strict line of duty, when he 
safely preserves the moneys he has received. If he makes a 
loan, or otherwise employs them, no matter what degree of 
good faith and diligence he may exercise, it rests within the 
election of the cestui que trust, to accept or reject his invest- 
ment, and to charge him with the funds so used. Gerald v. 
Bunkley, 17 Ala. 176. The election to accept the investment, 
or to charge the administrator, must be made on the final 
settlement of the administration in the court of probate. It 
very clearly appears the election was made on Roberts’ final 
settlement, and that he was charged with the moneys loaned 
to the appellant, and that they constituted the principal part 
of the large decree against him. This being true, the debt 
of appellant became Roberts’ individual property, payable to 
him only, and he alone could have sued thereon, or had the 
right to demand and receive payment of it. Hall v. Che- 
nault, 13 Ala. 710; Tompkies v. Reynolds, 17 Ala. 114; Sher- 
burne v. Goodwin, 44 N. H. 277. Of all equity the appel- 
lees could ever have asserted to it, they were divested by 
electing to charge Roberts with the moneys loaned. 

In no point of view, in which the case has been presented, 
can the decree against the appellant be supported. In re- 
fusing the appellees relief, in the matters presented by their 
assignment of errors, there was no error. The error lies 
only in the decree against the appellant. On the cross ap- 
peal prosecuted by the appellees, the decree must be affirmed. 
The decree against appellant must be reversed, and a decree 
here rendered dismissing the bill, at the costs of the next 
friend of the appellees, in this court, and in the court of 
chancery. 
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Hall v. The State. 


Indictment for Larceny. 


1. Witness, rule as to competency of, as affected by interest in criminal 
cases.—The rule stated in Truss v. the State, (9 Porter 126) that witnesses 
having a direct interest in the event of the suit, are, at common law, dis- 
=" in criminal as well as in civil cases, must be taken with some quali- 

cation. 

2. Same.—Where it is apparent that the detection and conviction of an 
offender, and not merely gain or indemnification of the person whose rights 
of person or property have been assailed, are the objects of the legislature, 
and to secure these a benefit enures from the conviction to an individual, his 
competency as a witness is not destroyed by the interest thus acquired. 

3. Owner of stolen property : competent witness against thief—The owner 
of stolen property is a competent witness against the thief, notwithstanding 
the fact that on conviction judgment must be rendered in favor of the owner 
for the value of the stolen property, if it has not been recovered. 


APPEAL from Circuit Court of Coffee. 

Tried before Hon. H. D. CLAYTON. 

On the trial of appellant, charged with the larceny of cer- 
tain bank bills and currency belonging to W. R. Sudgrove, 
the court permitted him, against the objection and exception 
of defendant, to testify as “a general witness” against the 
accused; and this is now assigned as error. 


W. D. Roserts, for appellant.—Sudgrove was directly 
interested, in a pecuniary point of view, in the conviction of 
defendant. He was, therefore, incompetent to testify gen- 
erally in the case. R.C., § 2704. Northcot v. The State, 43 
Ala. 330; Blackstone v. The State, 15 Ala. 415. 


JoHN W. A. SANFORD, Attorney General, contra.—A 
possibility of the recovery of the stolen money is not such 
an interest in the result of the prosecution as will render the 
owner incompetent to testify. State v. Cassados, 1 Nott & 
McCord, 91; 1 Greenleaf Ev. § 412. 


BRICKELL, C. J.—The statute removing interest, as a 
disqualification of witnesses, is by its terms comfined to suits 
and proceedings “other than criminal cases.” R. C., § 2704. 
Whatever of doubt or difficulty the question presented by 
this record is supposed to involve, arises from the decisions, 
State v. Truss, 9 Port. 126; Blackstone v. State, 15 Ala. 415; 
Northeot v. State, 43 Ala. 330. These decisions are founded 
on the statutes for the punishment of malicious mischief, 
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and which awarded to the owner of the property injured the 
entire fine imposed on conviction. It was apparent that 
compensation to the owner was the object of the fine. With- 
out the statutes the particular offense would not have been 
criminal, but a mere trespass, to be redressed in a civil action 
by the owner for damages. In such action the owner would 
not at common law be a competent witness. The statute 
converting it into a misdemeanor, and awarding the pecuniary 
penalty to the owner, did not take away the competency of 
a witness, who was competent at common law. He would 
have been incompetent, if the only remedy the common law 
provided had been followed, because of his interest. This 
interest the statute continues as an ingredient of the only 
judgment rendered on conviction ; and it may be, as declared 
in the decisions to which reference has been made, he is not 
a competent witness, without affecting the question of the 
competency of the owner of stolen property as a witness for 
the State on a prosecution for larceny. 

The incompetency is supposed to arise from the statute 
requiring judgment to be rendered against a defendant on a 
conviction for larceny, for the value of the property stolen, 
if it has not been returned to the owner. R.C. § 3709. 
This judgment is merely incidental to the judgment of con- 
viction, not necessary to its validity, and if omitted, is not 
an error of which the defendant can complain. Call v. 
State, 26 Ala. 17; Jones v. State, 13 Ala. 153. The rule 
stated in State v. Truss, supra, that witnesses having a direct 
interest in the event of the suit are at common law disqual- 
ified, in criminal as well as in civi! cases, must be received 
with some qualification. On principles of public policy, it 
is but seldom that private or personal interests are allowed 
to produce the exclusion of a witness in‘a criminal prosecu- 
tion. On the trial of a slave for a capital offense, the master 
was a competent witness for him. Spence v. State, 17 Ala. 
192. “The law,” said Rick, J., “upon high grounds of 
public policy, pretermits for a moment the relation of master 
and slave, takes the slave out of the hands of the master, 
forgets his claims and rights of property, and gives him the 
benefit of all the forms of trial which jealousy of power and 
love of liberty have induced the freeman to throw around 
himself for his protection.” Elizah v. State, 1 Hum. 102. 
The principle which controls the question presented, is well 
expressed by Mr. Greenleaf: ‘That a witness for the prose- 
cution will be entitled to a reward from the government upon 
conviction of the offender, or to a restoration as owner of the 
property stolen, or to a portion of the fine or penalty in- 
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flicted, is not admitted as a valid objection to his compe- 
tency. By the very statute, conferring a benefit upon a per- 
son, who, but for that benefit, would have been a witness, 
his competency is virtually continued, and he is as much a 
witness after that benefit as he would have been before.” 1 
Green. Ev. § 412. The same principle is stated, 3 Phill. 
Ev. (C. &. N. notes, p. 67) notes, 48 and 49, edition of 1850. 
In Massachusetts, on a conviction of larceny, the owner was 
entitled to restitution of his goods; if they were not re- 
stored, to satisfaction out of the future earnings of the con- 
vict, and to compensation out of the county treasury for his 
labor and expense in the prosecution ; yet he was, on princi- 
ples of public policy, a competent witness for the prosecu- 
tion. Com. v. Moulton, 9 Mass. 30. Under an act of con- 
gress punishing larceny committed on the high seas, or in 
any of the places over which the United States had exclusive 
jurisdiction, on conviction, the offender was fined not ex- 
ceeding four-fold the value of the property stolen; the one 
moiety of which was paid to the owner or to the United 
States, and the other to the informer and prosecutor, and 
was publicly whipped. The owner of the property stolen 
was a competent witness for the prosecution. U.S. v. Mur- 
phy, 16 Pet. 203. The statute, in authorizing a judgment for 
the value of the property stolen, has no other purpose than 
to stir up greater vigilance in the prosecution of the offense 
—to add to the public duty the motive of private interest ; 
it is in view of public interest rather than of private benefit. 
The interest of the prosecutor or of the owner is introduced, 
not for his sake, or on his account, but to advance the ad- 
ministration of public justice. To give the statute a con- 
struction which would deprive the prosecution of the evi- 
dence of the owner, would defeat, not promote the ends of 
justice. When it is plain, the detection and conviction of 
the offender are the objects of the legislature, and to secure 
these a benefit inures from a conviction to an individual, his 
competency as a witness is not affected because of the inter- 
est he thus acquires. In such a case Lord Ellenborough 
said, “he thought the statute had given a_ parliamentary 
capacitation to the witness.” Howard v. Shipley, 4 East. 
180; King v. Williams, 9 Barn. & Cres. 549, It was not 
necessary to have said more in reference to this objection, 
than that it could not prevail, because the practice of re- 
ceiving the owner as.a witness has existed from the first of 
our statutes authorizing a judgment for the value of the 
goods, on conviction, and could not be disturbed. But as 
the practice is well supported on principle and authority, to 
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prevent a recurrence of the objection, we have extended this 
opinion. 
The judgment is affirmed. 


The South & North Alabama Railroad 
Company v. The State. 


Bill in Equity to call the State to account for the “Three per 
Cent. Fund.” 


1. “Three per cent. fund’; right of State to withdraw permission to be 
sued on account of.—There is nothing in any of the proposals, made by con- 
gress to the people of Alabama territory, in the act to enable them to form a 
constitution and State government, with reference to what is known as the 
“three per cent. fund,’”’ and the acceptance of those proposals upon the ad- 
mission of the State into the Union, or the subsequent relations of the State 
to that fund, which strip the State of sovereignty as to claims growing out 
of that fund, and prevent it from withdrawing at pleasure permission to be 


sued thereon, in its own courts. 
2. Case re-affirmed.—The case of Ex parte The Staie of Alabama (52 Ala. 


230) followed. 


APPEAL from Chancery Court of Montgomery. 
Heard before Hon. H. AUSTILL. 
The opinion states the case. 


Rick, JONES & WILEY, for appellant. 


JOHN W. A. SANForRD, Attorney General, with whom was 
R. M. WILLIAMSON, contra. 


MANNING, J.—The appeal in this cause is from an or- 
der of the chancellor dismissing" appellant’s bill on the 
ground that the court could not entertain jurisdiction of a 
cause against the State after enactment of the statute No. 200, 
approved December 18, 1874, to repeal sections 2534, 2536 
and others of the Revised Code, and repealing “all laws and 
parts of laws .... which make any provision for bring- 
ing or conducting suits against the State.” This act was 
considered by us in Ex parte The State of Alabama (52 Ala. 
231), in which we held that it operated to prevent the pros- 
ecution of a cause then pending in the circuit court of Mont- 
gomery county against the State, and required a dismissal of 
it by the court. 

On behalf of appellant, it is insisted that this decision in 
that case does not control in this, because, as contended, 
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Alabama is not sued in this cause as a sovereign State, but as 
a mere corporation ; that as such she took upon herself the 
performance of a trust in respect to a fund known as “the 
three per cent. fund,” of which complainant is the benefici- 
ary; that this trust was assumed by the convention which 
formed the constitution of the State in its acceptance of cer- 
tain proposals made to it by the act of congress of March 2, 
1819, “to enable the people of Alabama territory to form a 
constitution and State government, and for the admission of 
such State into the Union upon an equal footing with the 
original States”; and that the effect of the agreement thus 
made, and of the operation thereon, of that clause of the 
constitution which forbids a State from passing any law “im- 
pairing the obligation of contracts,’ was quoad hoc, to pre- 
vent Alabama from becoming a State, and to subject her to 
suit and judgment as a common corporation, for a violation 
of duty toward this appellant. The proposals referred to 
and which were agreed to by the convention, are contained 
in section 6 of said act of congress, wherein it is in effect de- 
clared that in consideration among other things, that the 
said convention of the people of Alabama, “shall provide by 
an ordinance irrevocable without the consent of the United 
States, that the people inhabiting the said territory do agree 
and declare that they forever disclaim all right and title to 
the waste or unappropriated lands lying within the said ter- 
ritory ; and that the same shall be at the sole and entire dis- 
position of the United States; . . . . and that the lands be- 
longing to the citizens of the United States residing without 
the said State shall never be taxed higher than the lands be- 
longing to persons residing therein ; and that no tax shall be 
imposed on lands the property of the United States, and 
that all navigable waters within the said State shall forever 
remain public highways free to the citizens of said State and 
of the United States,” &c.—then the following propositions, 
if accepted by the convention, shall be obligatory upon the 
United @lates: ...°.. “Third. That five per cent. of the 
net proceeds of the lands lying within the said territory and 
which shall be sold by congress from and after the first day 
of September in the year 1819, after deducting all expenses 
incident to the same, shall be reserved for making public 
roads, canals and improving the navigation of rivers, of 
which three-fifths shall be applied to those objects within the 
said State, under the direction of the legislature, and two- 
fifths to the making of a road or roads leading to the said 
State, under the direction of congress.” 

The three-fifths above mentioned constitute what is known 
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as the three per cent. fund, and is referred to as such in this 
cause. It was a concession by the United States to the State 
of Alabama, of so much of the proceeds of the sales of the 
public lands in this State, to be employed for the benefit of 
the people of Alabama in the making and improvement of 
ways within her territory, and by her legislature, as the legis- 
lature of a sovereign State, under a moral obligation per- 
haps, but without any legal responsibility on account there- 
of, to the United States or any person whatsoever. The 
transaction and the obligations it created, no more degrade 
Alabama from the rank of a sovereign than the acceptance 
by the United States from Great Britain of the indemnity 
paid by the latter under the recent treaty of Washington and 
arbitration at Geneva, for the depredations done by the war 
ships of the late Confederate States, and known as “the Ala- 
bama Claims,” divests the United States of sovereignty, and 
makes the country suable as a mere trustee in its own courts 
against its consent, by the individuals who were sufferers by 
the exploits of the ship Alabama and her kindred cruisers in 
that unhappy war. 

Courts that were created by and derive their authority 
from the State of Alabama, are not at liberty to entertain the 
idea that she is in political right and dignity the inferior of 
any other in the sisterhood of States. She was invited into 
and entered the Union according to the express language of 
the act referred to, and of the joint resolution of the con- 
gress of the United States, approved December 14, 1519, 
“on an equal footing with the original States in all respects 
whatsoever.” 3 U.S. Stat. at Large, 489-90 and 608. 

We have not turned aside from the consideration of the 
only question presented by the order appealed from, to ex- 
amine the bill and inquire whether or not by the acts of the 
legislature of Alabama, professing to make loans of the three 
per cent. fund, appellant has the right it claims therein. 
Having no power to render a decree against the State, the 
chancellor properly repudiated the cause, and his order dis- 
missing it is affirmed, with costs. 

STONE, J., not sitting. 
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McClellan v. The State. 


Indictment for Affray. 


1. Affray ; what involves—An indictment for an affray necessarily in- 
volves a charge of an assault and battery, the publicity attached to the 
fighting being the criterion by which the common law distinguished the two 
offenses. If the evidence justifies it, one of the defendants may be acquitted 
and the others convicted of an affray, or of any lesser offense included in 
the charge. 


APPEAL from Circuit Court of St. Clair. 

Tried before Hon. W. L. WHITLOCK. 

The appellant and one Cosper were indicted for an affray. 
Cosper had been tried separately and acquitted, when the 
present trial was had, and appellant claimed an acquittal on 
that ground. The testimony showed that the affray occurred 
at a public place, and that the defendant brought on the 
fight by attempting to collar Cosper, upon his denial, with 
some warmth, of a charge which appellant made against him, 
of enticing away one of his laborers. 

The court charged the jury, in substance, that although 
Cosper may have been acquitted, yet if the defendant fought 
with Cosper willingly, and at a public place, within twelve 
months before the finding of the indictment, to the terror of 
the people, defendant might be convicted of an affray, or as- 
sault and battery, or a simple assault. 

The jury convicted the defendant of an assault. 





, for appellant. 
JOHN W. A. SANFORD, Att’y Gen. contra. 


BRICKELL, C. J.—An affray, as defined at common 
law, is the fighting of two or more persons in a public place, 
to the terror of the people. It is distinguished from an 
assault, or an assault and battery, because of the place 
at which it is committed, and the number engaged in 
it. It includes, of necessity, an assault and battery, and 
the gist of the offense at common law was its publicity. It 
is believed to have been the uniform practice in this State, 
when two or more are indicted for the offense, to allow the 
conviction of one and the acquittal of others. From this 
practice we are unwilling to depart, especially as it is sup- 
ported by the adjudication of other States. State v. Allen, 
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4 Hawks, N. C. 356; Cash v. Sta’e, 2 Tenn. 198. There 
may be a fighting in a publie place, in which the one party 
was the agpressor and the other only employed the force 
necessary to defend himself. This may not be developed 
until all the evidence is submitted to the jury, and we can 
see no good reason why, if the one is shown innocent and 
the other guilty, there should not be the verdict and judg- 
ment the evidence requires. 

As we have said, an affray necessarily involves an assault 
and battery. Under our statutes the two offenses are vis- 
ited with the same punishment. The form of indictment 
for an affray is that the accused “did fight together in a 
public place,” specifying with more certainty the particulars of 
the offense than did a common indictment, in which the 
weight of the charge vei don the averment “did make an 
affray.” The indictment thus framed expresses substan- 
tially that an assault and battery was committed, aggra- 
vated only by the publicity of the place. Asa general rule, 
when an accusation includes an otfense of inferior degree, 
there may be an acquittal of the higher and a conviction of 
the less offense. The rule may well be applied when the 
evidence shows an offense committed by one, included in 


the offense with which he is charged, each of the same degree. , 


Thereby the defendant is not oppressed, nor misled as to 

the evidence which may be introduced against him, nor de- 

prived of any advantage to which the law entitles him. 

There was no error in the instruction of the court that the 

jury could find the defendant guilty of an assault or an as- 

sault and battery, on the indictment, if the facts warranted it. 
The judgment is affirmed. 


Petty v. Dill. 


Action lo recover Statute Penalty for refusing to enter Satis- 
fur tion of Mortgage. 


1. Bills of exception; office of:—The whole office of bills of exeeption 


is specifically laid down, by the statute authorizing them, to be the presen- 
tation for revision of ‘‘a charge. opinion or decision of the eourt, touching 
the cause of action, which would not otherwise Wi near of record.’’ 

2. Same; when recitals in will not be noticed.—Pleadings and decisions of 


' 


the court thereon. which the law re ju lires to be entered of record, although 





nothing be alleged ove fenus by either party, and no ex ‘eption be reserved 
and sealed, constitute the ‘record’? within the meaning of the statute allow- 
ing bills of exception ; and the a ‘tion of the primary court as to such mat- 
ters will not be revised, when the only evidence of their existence and the 
action of the court thereon. is the recital in she bill of exceptions. 
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3. Matters of excuse; when cannot be given in evidence.—In an action to 
recover the statute penalty, for refusal to enter satisfaction of a mortgage, 
the defendant cannot give in evidence under a plea amounting to a mere 
general denial, matiers of excuse or justification; such defense must be 
specially pleaded 

Payment, application of; what does not enlarge rights of creditors to 
make.——In general the debtor, making a payment, has the right to direct its 
application at any time before the creditor, in the absence of such direction, 
has actually applied the payment ; the fact that the creditor holds two several 
demands, the smaller of which will be entirely extinguished, if the payment 
is applied to it, does not enlarge his right to apply the payment. 


APPEAL from Circuit Court of Barbour. 

Tried before Hon. J. McCALeB WILEY. 7 

The appellee, Dill, sued the appellant, Petty, to recover 
the penalty given by statute for failure to enter satisfaction 
of a mortgage, which Dill had executed to Petty’s firm, 
Petty & Son, of which Petty was the surviving member, at 
the time the mortgage debt was paid and satisfaction de- 
manded. 

The bill of exceptions shows that the defendant demurred 
to the complaint, on various grounds set out in the Dill of 
exceptions, and that the court overruled the demurrer; but 
the demurrer and judgment thereon do not appear elsewhere 
than in the bill of exceptions. The bill of exceptions states 
defendant pleaded that “‘he denies each and every allegation 
‘and statement made in the complaint, and states that no 
averment made in said complaint is true.” This plea, how- 
ever, is not elsewhere set out in the record. Besides the 
mortgage debt, Dill owed Petty one hundred and eighty-four 
dollars, which was not secured. On the 9th of November, 1873, 
Dill paid one hundred dollars, and shortly afterwards turned 
over the proceeds of three bales of cotton, the two together 
amounting to considerably more than the unsecured debt. 
The defendant testified that at the time of these payments 
he made a memorandum crediting enough of the first pay- 
ment and the proceeds of the cotton, on the unsecured debt, 
to satisfy it, and credited the balance on the mortgage debt. 
There was direct conflict in the testimony, upon the point 
whether the plaintiff, in making the payment, directed their 
application to the mortgage debt. The payments made fully 
paid the mortgage debt, if applied to it. Petty refused to 
enter satisfaction of the mortgage, and on the trial proposed 
to prove that he did this under advice of counsel, but on mo- 
tion of plaintiff the court refused to allow the evidence to be 
introduced, and defendant excepted. 

The defendant, among other charges requested, asked the 
following, which were refused ; to which rulings he duly ex- 
cepted: ‘6. If the jury believe from the evidence, that at 
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the time any payment was made such payment exceeded one 
debt and was less than the other debt, then defendant had the 
right to apply such payment first to the debt which was ex- 
ceeded by the payment, and next to the other debt. 7. If 
the jury believe from the evidence that the defendant refused 
to enter satisfaction of the mortgage, under the belief that 
the mortgage was unsatisfied, then plaintiff cannot recover, 
even if the mortgage was in fact satisfied.” 


Joun A. Foster, for appellant. This is a penal statute, 
and should be strictly construed. While it ought to have 
effect, so as to protect mortgagors, it ought not to be so con- 
strued as to prevent the mortagee from honestly and in good 
faith litigating the question of satisfaction vel non, unless he 
also takes the risk of a heavy fine, if he fails. Huffman v. 
The State, 29 Ala. 40; United States v. Winn, 3 Sum. 209; 
14 Peters, 178. 


D. M. SEALS, contra.—The opinion of counsel might be 
proper to rebut the idea of malice, if that was an ingredient 
which entered into plaintiff’s case. But the statute is not 
based on that idea. It is not the motive with which the 
mortgagee refuses to enter satisfaction, but the fact that he 
does so refuse, which brings the case within the statute. 
Cotton v. Rutledge, 33 Ala. 310. 


BRICKELL, :C. J.—Bills of exception in civil or crim- 
inal cases were unknown to the common law. They derive 
their existence from statutory provisions. Ned v. State, 7 
Port. 187; Bounce v. State, 8 Port. 458; Rollater v. Rolla- 
ter, 52 Ala. 111. Atcommon law a writ of error would 
not lie except for error apparent on the record ; and there- 
fore, if plaintiff or defendant alleged anything ore tenus, 
which was overruled by the judge, the party aggrieved was 
without redress. 2 Phill. Ev. 996. To remedy this defect 
the English Parliament enacted statutes, from which bills of 
exception originated. These statutes have been substantially 
re-enacted in this country, and though sometimes enlarged, 
so as to present rulings of the court for revision not allowed 
under the English statutes, the office of a bill of exceptions 
remains as defined by our statute, the presentation for re- 
vision of a “charge, opinion, or decision of the court touch- 
ing the cause of action, which would not otherwise appear of 
record.” R.C. § 2754. It was never intended that a bill 
of exceptions should lessen the matter of a record, or that it 
should be made the repository of matter the common law 
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required to be entered of record. It was intended to intro- 
duce on the record, for the purpose of a writ of error, only 
matter which would not otherwise appear of record. The 
pleadings in a canse, and the judgment of the court on the 
pleadings, are parts, and the material parts of a record. 
These appear, if the record is properly made up, whether an 
exception is reserved or not; and from a judgment on these 
error would lie from the time one court had by a writ of 
error a revisory jurisdiction over another. The judgment 
on such pleadings, adverse to the party interposng them, was 
in invitum, as certainly as if he declared on the record his 
exception to it ; and such judgment was final, because amend- 
ments were not allowable at common law. The demurrer to 
the complaint does not appear otherwise than from the bill 
of exceptions, nor does it appear otherwise than from the 
bill that any judgment was pronounced on it by the circuit 
eourt. If we pay any regard to the symmetry of judicial 
records and confine bills of exceptions to the office the stat- 
ute has defined for them, we must refuse to inquire whether 
the demurrer was properly overruled or not. We cannot 
sanction the looseness of practice which would obtain if we 
assumed the bill of exceptions correctly stated that which 
ought otherwise to appear of record, nor can we foresee to 
what consequence it would lead. There are numerous de- 
cisions of this court, that matters “not intrinsie to the 
cause,” to use the expression employed in the decisions, and 
which means nothing more, when the cases are examined, 
than that expressed in the language of the common law: 
“matters alleged ore fenus by plaintiff or defendant,” will not 
be revised though they are found on the record, unless made 
the subject of a bill of exceptions. 1 Brick. Dig. 246, § 59. 
So we have decisions which hold if there is a conflict be- 
tween the judgment entry and the bill of exceptions, as to a 
matter which it is the office of the bill to introduce on the 
record, and which it is not the office of the judgment entry 
necessarily to incorporate, the bill will control the judgment 
entry. Landreth y. Landreth, 9 Ala. 430; Vincent v. Rogers, 
30 Ala. 471; Davison & Brisdy v. Street & Ferguson, 34 Ala. 
125. These decisions are maintainable only on the theory 
that the bill of exceptions confined to its legitimate office is 
of higher dignity than the judgment entry when it usurps 
that office. The bill cannot for the same reason be permit- 
ted to take the place of the record, the law requires the court 
to keep, if it is not resorted to, and on which it cannot in- 
fringe. We decline to pass on the demurrer to the com- 
plaint, as we have heretofore declined to pass on rulings on 
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demurrers to pleadings not appearing otherwise than by bill 
of exceptions. No exception is necessary to such ruling ; it 
appears of record otherwise, necessarily, if the record is prop- 
erly made up, which it is the interest of each party and the 
duty of the court to see done. 

Nor does it appear otherwise than from the bill of exeep- 
tions, whether any, or what plea was interposed. From 
what we have said, the bill of exceptions is not the proper 
place for a plea. Jt is a part of the record, and the law re- 
quires the clerk of the court to file it, and indorse it as filed, 
as positively as the requisition is, in reference to the com- 
Being of necessity a part of the record, though it is 


plaint. 
improperly found in the bill of exceptions, it cannot be dis- 
regarded. Nor would the demurrer be disregarded merely 
because it is found only in the bill of exceptions, if the re- 
cord disclosed the judgment rendered on it, and by the record 
we mean that memorandum of the proceedings which must 
be kept. though nothing may be alleged ore fenus by either 
party, and no exception reserved and sealed. 

The plea isa mere weneral denial of the allegations of the 
complaint, without averring any special matter of defense. It 
cast on the plaintiffs the onus of proving every ninterial alle- 
gation of the complaint: it [imited the defense to evidence 
in disproof of them. No matter in avoidance of the allega- 
tions of the complsint, or in excuse or justification of the 
wrongtul act imputed to the defendant was within the issue 
found. All such matters the statute required to be specially 
pleaded. R. C. § 2639. The defense proposed, so far as the 
evidence offered and rejected is concerned, was not in denial 
of the averments of the complaint, or of the act complained 
ofas wrongful. [tis in exeuse or justification of the act, 
and was for this reason, if no other, properly exeluded. The 
charge asked and refused was also as to matter of excuse or 
justification for the refusal to enter satisfaction of the mort- 
gage. It proceeded on the admission that the defendant had 
refused to enter the satisfaction, but sought te excuse it be- 
cause of his belief the mortgage debt had not been paid. If 
it was intended to confess, and avoid the refusal to enter 
satisfaction of the mortgage, the matter of avoidance should 
have been specially pleaded. The general denial of the alle- 
gations of the complaint was not sufficient to put it in issue. 

The general rule is, that as 2 payment on the part ofa 
debtor is voluntary, he may direct its application when it is 
made, or at any time before the creditor, in the absence of 
such direction, has applied it. | Am. Lead Cases, 339; We- 
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Donnell vy. Br, Bank Montgomery, 20 Ala, 313; Callahan y. 
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Bozeman, 21 Ala. 246. The sixth charge requested by the 
appellant, would have induced the jury to the conclusion 
that it was the right of the creditor to apply a payment, and 
apply it first to the debt it would extinguish. No such 
right exists in the creditor, unless the debtor omits to direct 
the application when it is made, and until the creditor has 
actually applied it. 

We find no error in the record, and the judgment must be 


affirmed. 


Mobley v. The State. 


Appeal from County Court. 


1. Appeal from county court; when should not be dismissed. — An ap- 
peal taken from the county to the circuit court cannot be dismissed, because 
the county court had adjourned for term, when the appeal was sued out. 


APPEAL from Circuit Court of Wilcox. 
Tried before Hon. Jonn K. HENRY. 
The opinion states the facts. 


Jos. HENDERSON, for appellant. 
Joun W. A. Sanrorp, Att’y Gen., contra. 


MANNING, J.—Appellant was tried in two cases, in 
the county court of Wileox county, for assault and battery ; 
and judgments having been rendered against him, he, five 
days afterwards, appealed to the cireuit court. The county 
court had adjourned when the appeals were taken; and for 
this cause, the cases were, on motion of the county solicitor, 
dismissed by the circuit court without trial. The judgments 
of dismissal are here assigned as errors. 

Section 4054 of the Revised Code provides, that “in cases 
of conviction in the county court, the defendant shall have 
the right of appeal to the circuit, or city court of the county, 
on entering into bond,” &e.; “the bond to be in such pen- 
alty as the judge of the county court may prescribe, and to 
be approved by him.” 

The judge of the county court is clerk also of that court— 
and is a. permanent officer of the county. 

The appeal is obtained upon entering into a bond, in such 
a penalty as the judge of the county court may prescribe and to 
be approved by him. There is nothing in the statute to 
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show that the appeal must be sued out while the court is in 
session; and we know of no reason for holding that it 
must be. 

The usual course in taking an appeal from a circuit to this 
court, either in any civil cause, or in a criminal cause, when 
no question is expressly reserved during the trial, for revis- 
ion here, is by an application to the clerk of the circuit 
court, who certifies that an appeal has been sued out; 
and this is usually done after the adjournment of that court. 
See as to limitation in respect to the time when an appeal 
must be taken, if the time is not preseribed by the statute, 
the rule in the analagous cases of certiorari, Mason v. 
Moore, 12 Ala. 578; Enis v. Ross, 19 Ala. 239. It was 
error in the circuit court to dismiss the appeals taken to 
it in these causes, for the reason only that they were sued 
out after the adjournment of the county court. 

The judgments are reversed and the causes remanded. 


South & North Alabama Railroad Co. 
v. Hagood. 
Action against Railroad Company for killing Stock. 


1. Action against railroad company for killing stock ; what complaint 
must allege.—Yhe complaint in an action against a railroad company, to re- 
cover dainages for the killing or injury of live stock by its train, is demur- 
rable, unless it avers that the injury was negligent, or the result of neghi- 
gence on the part of defendant, its agents or servants. 

2. “Act to protect owners of stock on the line of railroads in this State;”’ 
construed.—The “act to protect owners of stock on the line of railroads in 
this State,” approved April 23d, 1873, is not compulsory upon either rail- 
road companies or the owners of stock, and does not increase the liability 
of the companies for killing cattle. 

3. Case followed.—The case of the South & North Ala. R. R. Co. v.- 
Brown, page 651, followed, as to what constitutes a presentment of a 
se for killing cattle, within the meaning of section 1402 of the Revised 

ode. 


APPEAL from Circuit Court of Jefferson. 

Tried before Hon. W. S. Mupp. 

Hagood, the appellee, recovered judgment in a justice’s 
court against the South & North Alabama Railroad Com- 
pany for the sum of eighty-five dollars, for stock killed by 
the train of defendant. The railroad company appealed to 
the circuit court. In that court the plaintiff filed a com- 
plaint containing two counts. 

The first count claimed of the defendant eighty dollars 
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“as damages for the killing of two oxen, the property of 
plaintiff, by the defendant on the 18th day of July, 1873, 
And plaintiff avers that a locomotive and cars of defendant, 
being at the time aforesaid, driven over the railroad of de- 
iendant, by its servants and employees, ran over and killed 
said plaintiff’s oxen at the time aforesaid, and that said oxen 
were, at the time of said killing, werth eighty dollars, to 
the damage of plaintiff as aforesaid, and plaintiff avers that 
within sixty days afier the killing of said oxen as aforesaid, a 
claim for paymant of the same was presented by plaintiff to 
defendant or its agenis, and vet defendant has not paid 
plaintiif the value of suid oxen, to the damage of plaintiff 
as aforesaid, and plaintiff avers that defendant failed to ap- 
praise the value of said oxen, killed by defendant as afore- 
said, by three disinterested citizens along the line of the 
railroad selected by deiendant’s section master, of the sce- 
tion upon which said oxen were killed as aforesaid.” 

The second count claimed damages for the killing of 
plaintifi’s oxen, whieh were of the value of eighty dollars, 
“by negligently running defendant’s cars and locomotives 
over said oxen, on the 13th day ef July, 1873, while said 
oxen were on defendant’s track, and deiendant on pereeiy- 
ing said oxen on the track, failed to use all means, khown 
to skillful engineers, to stop said train and locomotive,” to 
plaintiff ’s damage, dce. 

The defendant demurred to the first count, on the follow- 
ing grounds: (1) It does not allege that said killing was the 
result of any negligence on the part of defendant, or its ser- 
vants and employees; (2) Because it does not aver that de- 
fendant’s servants failed to use all means known to skillful 
engineers to stop the train on perceiving the cattle : (3) Be- 
cause the failure to appraise the cattle did not injure plain- 
tiff; (4) Because the averments of the complaint show no 
cause of action in favor of plaintiff. 

The court overruled the demurrer, and a trial was had, 
which resulted in verdict and judgment for the plaintiff. 

The railroad company sought to defeat a recovery, on the 
ground that the claim was uot properly presented, within 
sixty days after it occurred. The evidence showed, how- 
ever, that the section master, on the section where the oxen 
were killed, at the plaintiff’s request had made a written 
statement of the age and value of the oxen, and the eircum- 


stancos of the killine. whieh “he said he would send to the 
, 


proper officer of defendant.” Within fess than sixty days 

after the oxen were killed, Whitlield, the general claim 

agent of defendant, who bud authority to adjust and settle 
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all such claims, called on the plaintiff, and offered to pay 
him one-half the value of the oxen in full settlement. 

The court charged the jury, in substance, that these were 
facts which they might consider as going to show due pre- 
sentment of plaintiff’s claim. The defendant excepted to 
the giving of this charge, 

The bill of exceptions does not profess to set out all the 
evidence. 

The defendant introduced testimony, tending to show that 
“at the time of the killing, the engineer, driving said loco- 
motive, and the other servants of defendant on the train, 
were not guilty of any negligence, and that the engineer did 
all in his power, known to “skillful engineers, to prevent 
said injury or killing of the oxen.’ 

The defendant then requested two charges in w riting, us- 
serting in substance, that if “at the time of the killing” de- 
fendant’s servants were not guilty of auy negligence, plain- 
tiff could not recover. ‘The eourt refused to give these 
charges, or cither of them, and defendant duly excepted. 


Hewirr & WALKER and Rick, JoNES & WILEY, for 
appellant. 


JOHN T. TERRY. conirc, 


BRICKELL, C. J.—The decision in the case of South 

North Ala, R. R, v. Brown, vovers all the assignments 
of error in this case, except those relating to the overruling 
of the demurrer to the first count of the complaint. The 
first and second grounds of demurrer, are in substance the 
same, that it is not ee the injury was the result of neg- 
ligence. In Mobile & Ohio R. R. Co. v. Williams, ante, 
p. O95, we used the Ce language on this point: 

“The complaint or statement filed by appellee did not aver 
the killing of the cattle was negligent, or the result of the 
negligence of the appellant, its servants or agents. A de- 
raurrer te it was interposed ou this specific ground, and was 
overruled. In this, there was error. Negligence of appellant, 
Its servants or agents, is an essential ing redient of the right of 
recovery, and without an averment of it, no cause of action 
was disclosed. As the complaint stands, construing it as 
all pleadings are construed, most strongly against the 
pleader, the intendment would be that there was no negli- 
gence, no breach of duty, on the part of appellant; that 
the liability was deducible only from the faet of killing. 
True, evidence of the killing, would throw the burden of 
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proving diligence on the appellant, but the right of the ap- 
pellee to a recovery, still rests on the fact of a negligent in- 
jury, which must be averred.” 

The demurrer was therefore well taken, and should not 
have been overruled. A simple allegation that the killing 
was negligent would have been sufficient, without averring 
that those operating the train when it occurred perceived, or 
did not perceive the oxen, or on perceiving them, that they 
did not use any particular means to avoid the injury. The 
other grounds of demurrer were not well taken, and were 
properly overruled. 

The count seems to have been framed with a view to the 
statute, approved April, 23, 1873, entitled, “an act to pro- 
tect the owners of stock on the line of railroads in this 
State.” Pamph. Acts, 1872-3, p. 124. The first section of 
the act provides that w henever any horse, mule, cattle, &c., 
may be killed or injured by the railroads in this State, it 
shall be the duty of three disinterested citizens along the 
line of the road to be selected by the section master of the 
section upon which the stock is killed, or injured, to appraise 
the value of the stock, and return the appraisement to the 
chief officer of the company, with the name of the owner. 
The second imposes on the railroad company, the duty of 
causing payment of the appraisement to be made, at a depot 
or office of the company, in the county where the injury oc- 
curred, or to pay the expenses of the owner in going to and 
returning from the general office of the company, for the 
purpose of collecting the same. 

If the first section of this act is capable of any operation 
it is only to provide a mode by which the value of the stock 
injured or killed, may be ascertained by the consent of the 
railroad company expressed through the action of its section 
master, in the selection of appraisers, with the concurrence 
of the owner of the stock. It cannot operate to increase 
the liability of the company for injuries to stock, nor as 
compulsory on either party. When the mode of ascer- 
taining the value is not pursued, the statute is inoperative. 
The averment therefore that the appellant failed to cause an 
appraisement of the oxen alleged to have been killed, as 
provided by the statute, does not eure the want of an aver- 
ment of negligence. 

The judgment is reversed and the cause remanded. 


Vou, “iil, 
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The South & North Alabama Railroad 
Company v. Brown. 


Action against Railroad Company for killing Stock. 


1. Presentment of claims for injury to stock; when sufficient.—If the rail- 
road company appoints an agent for the special purpose of looking up and 
reporting injuries done to cattle by its trains, and a claim is preferred to him, 
aud he makes report of it to the company in writing, within sixty days, the 
presentment is sufficient, under 2 1402 of the Revised Code, although such 
agent is neither the president, superintendent nor depot agent. 

2. Same; what will authorize presumption of.—Proof that an agent ap- 
pointed for the purpose of investigating and paying such claims, inquired 
after plaintiff to settle his claim within sixty days after it accrued, and 
offered to pay his attorney half the amount claimed, will authorize a jury to 
infer due preseniment. 

8. Charge; when will be presumed correct.—A charge instructing the jury 
that the defendant is liable if the plaintiff's colt was killed ‘under the cir- 
euinstances’’ testified to by him, will be presumed to have been correctly 
given, when there is nothing in the biil of exceptious showing what the 
“circumstances” were. 

4. Objection to jurisdiction ; when too late.—If suit is brought in a jus- 
tice’s court for an amount of which he has not jurisdiction, the question not 
being raised there, and on appeal! to a court which has jurisdiction a trial is 
had on the merits, without objection, such want of jurisdiction of the justice 
cannot be urged on error. 


APPEAL from Circuit Court of Jefierson. 

Tried before Hon. W. S. Mupp. 

Miles Brown, the appellee, brought suit before a notary 
public, against the South & North Alabama Railroad Com- 
pany, the appellant, to recover one hundred dollars damages 
for the negligent killing of his colt. The notary public ren- 
dered judgment for the defendant, after trial on the merits, 
and Brown appealed to the circuit court. In that court a 
trial was had on plea of not guilty, and the plea of the statute 
of non-claim of sixty days, under § 1402 of the Revised 
Code. 

From the bill of exceptions it appears that the appellee 
introduced evidence of the value of his colt, and that it was 
killed by negligence on the part of appellant’s servants, in 
charge of atrain. The plaintiff introduced as a witness one 
Comer, who testified “that he was section master on that 
part of the road where the colt was killed; that it was his 
duty to ascertain and report all the facts connected with the 
killing or injury of stock, to the road-master of the defen- 
dant, in order that defendant might, for its own protection, 
be informed as to the character of the stock killed and its 
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value ; that in performing this duty he sent for plaintiff, two 
or three days after his colt was killed, and ascertained its age 
and value, and sent a written report to the road-master, but 
this was not done at the instance of the plaintiff, nor did he 
at the time present any written claim for the killing of the 
colt or make any verbal claim therefor.” The plaitiit, how- 
ever, testified that “he informed Comer that he would look 
to the company for damages.” The attorney for plaintiff 
testified that within sixty days after the killing, he “had a 
conversation with Whitfield, the claim agent of the defen- 
dant, about the plaintiff’s claim, and that in that conversa- 
tion Whitfield, referring to a paper writing he held in his 
hand, said: ‘Yes, I have got that,’ or ‘yes, that is in, 
and offered to pay witness fifty dollars in liquid ition of the 
claim. Witness did not at that time, present any claim in 
writing. This was all the evidence in relation to the pre- 
sentment of the claim.” 

“The defendant tatroduced eermnesy tending to show that 
at the time of the killing of the colt, the engineer driving 
said locomotive engine, and the other servants of defendant 
on the train, were vot guilty of any negligence, and that said 
engineer did all in his power known to skillful engineers to 
prevent said injury to said cole.” The bill of exceptions 
does not profess to set out ali the evidence. 

The court charged the jury in substance: Ist, If the colt 
was killed under the circumstances testified to by the plain- 
tiff, and his claim was regularly presented in writing within 
sixty days from the killing to the president, superintendent 
or depot agent of defendant, the plaintiff was entitled to re- 
cover, &e. 2d, If the jury believed that Whitfield had been 
appointed by the defendant, with full power and authority to 
take charge of all claims for injuries to stock and to settle 
and adjust claims for damages, and that having such author- 
ity he did scek after and inquire for plaintiff, within sixty 
days after the colt was killed, in order to settle his claim, as 
agent of the defendant, and did propose to plaintifi’s attorney 
within that period, to pay him fer the claim, that the jury 
might look to this as evidence going to show that the plain- 
tiif’s claim was duly and properly presented. 

The defendant excepted to the giving of each of these 
charges, and reqnested the court to charge the jury, in sub- 
stanee, as follows: Ist. Tf the defendant’s servants were 
not guilty of any negligence at the time the colt: was killed, 

the defendant was not liable. 2d. [fat the time when plain- 
tiffs colt was injure ‘d, the engineer or other servants on de- 
fendant’s locomotive or train were not guilty of any negli- 
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Vou. ffi. 
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gence, and the engineer did all in his power known to skill- 
ful engineers to prevent injury, such as blowing the whistle, 
ringing the hell and reversing the engine, then” plaintiff can- 
not recover. 3d. If the witness Comer at the time he made 
out the report of the injury to the colt was only a section- 
master of defendant, this would not be a sufficient present- 
ment of plaintiff's claim, although it reached the proper offi- 
cer, and plaintiff claimed at the time the amount of the in- 
jury to the colt. 

The court refused to give either of these charges and de- 
fendant excepted. 

The charges given, and the refusal to charge as requested, 
are assigned for error, as also that the court below was with- 
out jurisdiction to render the judgment appealed from, it be- 
ing in excess of a magistrate’s jurisdiction, the appeal being 
from a notary publie’s court. 


Hewitt & WALKER and Rice, JONES & WILEY, for ap- 
pellant. 


ELLIS PHELAN, contra. 


BRICKELL, C. J.—The object of the statute (R. C. § 
1402), in requiring a speedy presentment to a railroad com- 
pany of a claim for damages, because of injuries to stock, 
is, that the company may have an opportunity, soon after 
the occurrence of the injury, to inquire into its cireum- 
stances, and determine whether the claim should be paid or 
litigated. The presentment may be made by the party 
elaiming the damages, or by any of the employees of the 
company, informed by him of the existence of his claim. If 
the company appoints an agent for the special purpose of re- 
porting such claims, and the claim is preferred to such agent, 
who makes report of it in writing to the company within 
sixty days, whether he be the president, or superintendent, 
or depot agent, or not, the presentment is sufficient. The 
company devolves on the agent thus appointed the duty it is 
contemplated the president, superintendent, or depot agent, 
would perform, that of communicating to it the existence of 
the claim; and if the report is in writing, the present- 
ment is in writing, and the purposes of the statute are 
satisfied. 

The company is put on inquiry as to the claim, and de- 
rives every benefit the statute intended to confer. There 
was no error in the refusal of the third charge requested by 
the appellant nor was there error in the second charge given 
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by the court. The fact that appellant had an agent charged 
with the duty of taking charge of and paying claims for dam- 
ages to stock; that he inquired for the plaintiff within sixty 
days after the claim accrued, to settle his claim, and his pro- 
posal to pay plaintiff’s attorney one-half of the sum claimed, 
were facts from which the jury were authorized to infer a 
presentation of the claim. 

The bill of exceptions does not purport to set out all the 
evidence. It does not show under what circumstances the 
colt was killed, nor at what place on the railroad. Its only 
recitals are that the plaintiff introduced evidence tending to 
show the killing was the result of negligence ; and that the 
defendant offered evidence tending to show there was no 
negligence, and that the “engineer did all in his power, that 
is known to skillful engineers, to prevent” the injury. The 
charge that if the colt was killed under the circumstances 
testified to by the witnesses for the plaintiff, the defendant 
was liable, may have been proper. Its propriety depends 
altogether on the circumstances, and we must presume they 
were such as to warrant the charge. In Mobile & Ohio R. 
R. Co. vy. Williams, ante p. 595, we had occasion to con- 
sider the statutes regulating the liability of railroad compa- 
nies for injuries to domestic animals straying on its unenclosed 
track, and announced as our conclusions that when the 
plaintiff proved injury and ownership, the duty of showing 
that the injury was not caused by negligence was cast on the 
railroad company. If the injury occurred at either of the 
places mentioned in section 1399 of the Revised Code, the 
company could relieve itself from liability only by evidence 
that it had observed all the requirements of that section. If 
there was negligence, it was not material that these require- 
ments had been observed; and that there was not negli- 
gence, if they were not observed, would not relieve from 
liability. The first and second charges requested, we must 
presume, were refused because not pertinent to the evi- 
dence. The injury may have occurred at one of the places 
at which the company was bound to observe the require- 
ments of section 1399, and it may have been shown these 
requirements were not observed. If such was the evi- 
dence, the charges were properly refused, and we must 
presume, the bill of exceptions not repelling the presump- 
tion, they were refused on this ground. 

Under the decision in Taylor v. Woods, 52 Ala. 474, the 
damages claimed being one hundred dollars, the action was 
without the jurisdiction of a justice of the peace, or a notary 
public, having the civil jurisdiction of a justice. No objec- 

Vou. Lu. 
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tion to the jurisdiction by plea in abatement, or otherwise, 
was made in the circuit court, but the appellant pleaded to 
the merits, thereby admitting the cause was properly before 
a court of competent jurisdiction. The decisions of this 
court are uniform that the circuit court, being a court of 
general jurisdiction, not limited by the amount in contro- 
versy, in original suits, when a cause is introduced into it 
by appeal from the judgment of a justice of the peace, it is 
competent for the parties to assent to the decision of the 
controversy, though the sum claimed exceeds that of which 
the justice has jurisdiction. The rule that consent cannot 
give jurisdiction does not apply. If the defendant against 
whom judgment is rendered does not by plea in abatement, 
or otherwise, object to the jurisdiction in the circuit 
court he cannot assign a want of it as error. Bentley v. 
Wright, 3 Ala. 607; Pruitt v. Stewart, 5 Ala. 112; Vaughn 
v. Robinson, 20 Ala. 229, 8. C.; 22 Ala. 519; Waring v. 
Gilbert, 25 Ala. 395. 
The judgment is affirmed. 
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IN DEX. 


ACTION. 


1. Action on the case: when landlord may maintain against one removiny 
crop of tenant.—A landlord, having a lien upon the erop, may main- 
tain a special action against a stranger, with notice of the lien, who 
destroys. removes, or so converts the crop, or changes its character, 
that the landlord cannot enforce his lien; and if sueh interference 
has that effect, the motive with which the defendant acted is immate- 
rial, except where smart money or vindictive damages are sought, 
when it is admissible in mitigation of damages. Hussey, Adm’r. v. 
Peebles, 432. 

2. Writ of right.—No such form of action for the recovery of lands as the 
writ of right has been known to our laws sinee the Code of 1852. 

Irey v. Bhaom, 172. 


ADVANCES TO MAKE CROP. 
1. Lien for advances; force and effect of —The statute creating a lien for 
advances to make crops (Rey. Code % 1858), attaches to the mort- 
gage or assignment of the crops not planted, or planted and rot ma- 
tured, when made in the form and for the consideration prescribed, 
the force and effect of a mortgage or assignment of personal chattels, 
having an actual or potential existence. Abraham v. Carter, 8. 

2. Sume: rights of transferee of —While the transferee of such a mort- 
gage may not be entitled to pursue, in his own name. the legal remedy 
for its enforcement, which the statute gives to the mortgagee or as- 
signee, he acquires by the transfer an interest which a court of equity 
will protect, and when the property subject to mortgage is delivered 
to him, he is entitled to hold it against subsequent creditors of the 
mortgagor. 1b, 


AGENCY—AC ENT. 
1. Agency: what not sufficient proof of.—Vhe fact that a person acted as 
agent of another, is not of itself sufficient to prove that he was the 
proved by other evidence, before it can 


agent: his authority must be pr 
binding on the principal. Wright v. 


be assume that his acts are 
Hrans. 104. 


ATTACH MENT—GARNISHMENT. 

1. Athachment : what does not prevent issue of statutory execution.—A statu- 
tory execution may issue against surety on a replevy bond for property 
attached, on failure to deliver it, after judgment in the attachment 
suit against the personal representative of the principal obligor dying 
pending suit. Wooltoll v. Jugram, 11. 

2. Same; death of defendant ; how affects right to execution.—In this 
State the death of the defendant in attachment. unless attended by 
the insolvency of his estate judicially ascertained, does not affect the 
hen on personal property, or the right to judgment on which process 
of execution may issue. /h, a 

3. Attachment for vent, upon what leried.—A writ of attachment for re- 
covery of rent due the landlord (4% 2961-3 R. C.) should specify that 
~— is leviable of the crops grown on the rented premises. If it 
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issues generally, and is levied on other property, the levy will be set 
aside on motion. Whether this would be such a defect as would ren- 
der the attachment abatable, or subject to motion to quash, is not de- 
cided. Debardeleben v. Crosby. 265. 

Same: what affidavit must state.—An atiidavit for such attachment 
which omits to state the year for which the rent is due, or that the 
lands had been rented of the plaintiff, or that the removal of the 
crops was without his consent, is insufficient. 1b. 

5. Garnishment; who may be summoned in same writ.—A judgment cred- 
itor of 2 corporation may summon, in the same writ, two or more 
stockholders, who are severally indebted to the detendant corporation, 
for unpaid stock subscriptions. The fact that two or more stock- 
holders are summoned to answer what they are indebted in the same 
writ, does not convert the proceedings into a suit against them as joint 
debtors. Curry v. Woodward, 371. 

i Same: when garnishee cannot claim a discontinnance.—In such a case 
where by leave of the court the garnishment is dismissed as to oue of 
two garnishees, and his name stricken from the process, upon plea by 
him that the process treated him as joint debtor with the other, when 
he was separately indebted. and the remaining garnishee excepts and 
offers to file a writien answer. to which the plaintiff objects, and_re- 
quires an oral answer, Which is ordered at the next term, and the 
cause is continued {rom time to time, until the garnishee files his writ- 
ten answer, and is afterwards examined orally, he cannot afterwards 
object that the garnishment has been discontinued, by the dismissal as 
to the other party, even if it had that effect, which is not conceded. 1b. 

7. Garnishment : what vot necessary lo uphold against stockholder.—\t is 
not necessary to subject stockholders of a corporation to garnishment, 
that it should be at the time engaged in business, or have persons in 
office as president or directors. Corporations whose charters expire 
by limitation, or are annulled by forfeiture or other cause, exist as 


os 





bodies corporate for five vears after dissolution, for the purpose of 


suit, &e., and the failure to elect officers does not dissolye the corpor- 
ation, Unless an actual dissolution is shown, the corporation is still 
an “existing corporation.” within the meaning of % 2893 of the Re- 
vised Code. Lh. 

8. Contract between stockholder and company: what cannot defeat gqarnish- 
ment. —The unpaid subscription remaining in the hands of a stock- 
holder is a part of the capital, upon which creditors have rights, 
wherever it may be. A stipulation in the contract of subscription, 
that it shall be payable only on the call of the company, is valid as 
between stockholders, but ‘cannot be permitted to defeat the rights of 
creditors. Th, 


ATTORNEYS. 

1. Attorneys at law: coustitutionality of requirement of revenue license 
ftrom.—There is nothing in the nature of the license obtained by an 
attorney at law upon admission to the bar. which forbids the imposi- 
tion, for the purpose of raising revenue, of a license tax for carrying 
on his profession. MeCaskell v. The State. 510, 

2. Same.—Such a tax is not in conflict with that provision of the constitu- 
tion which requires that taxation upon property shall be in exact pro- 
portion to its value. 

See Awakp, 1-2. 
See Executors AND ADMINISTRATORS, 10-15. 
See Power oF ATTORNEY, 1-2. 


AWARD—ARBITRATION. 


L, Afformey : how cannot delegate powe,—Authority to an attorney to ar- 


Sater 
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bitrate cannot be delegated to another, without the client's consent. 
Wright v. Evans, 105. 

2 Same. what consent to, incalid.—Vhe assent of an attomey to an arbi- 
tration, expressed only by words and not in writing, is not binding on 
the client. /b. 

8, Plea: what bad. as plea in bar, or lo further maintenance, &e.—A mere 
unexecuted agreement to submit toe arbitration cannot be pleaded 
either in bar, or to the further maintenance of the suit. Jb. 


BAIL. See that title under Croinan Law. 
BANKRUPTCY AND BANKRUPTS. See Exemprions, 3-6. 
BILLS OF EXCEPTION. 


1. Bills of exception: office of —VYhe whole office of bills of exception is 
specifically laid down, by the statute authorizing them, to be the pre- 
sentation for revision of ‘ta charge. opinion or decision of the court. 
touching the cause of action, which would not otherwise appear of 
record.” — Petty v. Dill, G41. 

2. Same: when vecitals in will not be noticed.— Pleadings and decisions 
of the court thereon, which the law requires to be entered of record, 
although nothing be alleged ore fenus bv either party, aud no excep- 
tion be reserved and sealed, constitute the “record” within the mean- 
ing of the statute allowing bills of exceptions; and the action of the 
primary court as to such matters will not be revised, when the only 
evidence of their existence and the action of the court thereon, is the 
recital in the bill of exceptions. Jb. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. Promissory note: what law defines obligations of parties to.—The law 
in foree when & promissory note is made and indorsed, regulates and 
defines the habilities of the parties. Cook v. Citizens’ Mutual Tnsu- 
rance Co. 37. 

Same.—The act of April Sth. 1875, converting promissory notes pay- 
able in money at a designated place, into negotiable instruments gov- 
erned by the commercial law. has uo application to notes made betore 


its passage. Lh. 


Indorsee ; what necessary to sustain action by, against indorser of 
puper not commercial —TVhe indorsee cannot maintain suit against the 
indorser or assignor of paper not commercial. where the amount ex- 
ceeds fifty dollars, without averring and proving suit against the ma- 
ker to the first term, prosecuted to judgment and return of “no prop- 


erty,” or some sufficient excuse for not having done so. Jb. 


4. Same: what defences subject to in hands of--—-All contracts for pay- 
ment of money, except instruments governed by the commercial law, 
are subject in the hands of the assiguee to all payments. discounts, 
and sets-off made or had prior to notice of assignment, and to any de- 
fense which conld have heen made against the assignor or indorser. 
Th. 

» Promissory note: when without consideration. — A promissory note 

; given in consideration of services, already rendered the maker. for 


which the payee had already received the amount mutually agreed on 
between them, is a mere gratuity and without consideration. Holland 
v. Barnes, 83. 

6. Same.—When a promissory note, based on au insuflicient consideration, 
has been obtained from a person under the influence of liquor at the 
time of its execution, and enfeebled in mind and hody by long cou- 
tinued disease and drunkenness, a presumption of fraud arises. which 
must be countervailed by proof of a fair consideration. and fair and 
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honest dealing on the part of him who seeks to enforce payment of 
the note. Jb. 

7. When due.—aA promissory note, exeeuted in this State, on the 4 h day 
December. 1865, read as follows: “On or before the first day of SJan- 
uary. 1864, provided peace is by that time declared betwee. the old 
United States and the Confederate States. 1 promise to pay R. J. 
Manning, or order, three hundred and thirty dollars, for value re- 
ceived, with interest from the 27th day of November, 1862: but in no 
event is this made due and payable until peace is concluded and de- 

lared, as above written. John G. Lovett.” Suit was commenced on 
it on the 15th day of February, 1866. Hep: 

That the cessation of hostilities, and the restoration of peace, and 
not the formal making of peace by treaty between the belligerent 
powers, was the event upon which the note became payable. Nelson 

Manning, 545. 


BONDS— OFFICIAL, 

1. Offic dal bonds: power of Ye neral USS€ mbly to 7% quire, — The generi al 
assembly, as to officers charge -d with ministerial duties. and those ju- 
dicial officers upon whom: it is competent to impose them, has plenary 
power, not only to determine when, and by whom official bonds shall 
be executed, and the sufficiency of the surety, and the extent of the 
obligation, but also to change the existing Jaw, from time to time, as 
in its diseretion the public good requires, and to exact new and ad- 
ditional bonds, variant in condition. penalty, obligation and surety 
from those executed under the existing law. and under which the oft- 
cer was inducted into and holds office. Axe parte Buckley. 43. 

2. Nurety: when insufficient.-—-When the surety is habitually absent from 
the State during much of each vear. and the facts as to his residence 
leave bis domicile in doubt, he may be properly declared an insufh- 
cient surety, under the provisions of the act to secure good and sut- 
ficient sureties. /#. 

3. “Aet to secure qood and sufficient sureties upon bonds of county offi- 
cers 2° what does not repeal. — ‘The act to secure good and sufii- 
cient sureties upon the bonds of ¢ ‘ounty ofticers.”’ approve «d March 17. 
1875, is mer ely supplemental to the provisions on the same subject in 
the Revised Code, and does not repeal or supersede them ; it is still 
the duty of the grand jury to examine and report upon the sufficiency 
and correctness of the bonds of counts oflicers. Ex parte Plow- 
man, 440, 

4. Amount of penalty of offic idl bond: u 
whose duty it is to approve the bonds of county officers. is, by law. 
the arbiter as to the amount of their penalty; and the recommenda- 
tion of the grand jury in that respect. although valuable as informa- 
Gon, ¢ cannot control the judgment of the officer. Th. 

Same.—Although such a recommendation as to the amount of the pen 
alty is not con trolling. the judge may in his discretion act on it, and re- 
quire bond in such penalty as he may deem advisable: and tipon the 
making of such report. if not before. the judge is invested vith as 
full jurisdiction over the amount of the bond as he had upon the offi- 
cers first entrance into office. 4h. 

q Insufficient penalty: when bound required on account of, what showld 

show.—Where the circuit judge. acting upon the recommendation of 

a grand jury. that the bond of a county official is for an insuflicie: 

penalty, requires him to give another bond, the bond thus given hoa i 

show. by its recital, that it was a new security for an additional pen- 

alty, and not a mere additional security for the penalty of the former 
hond. Jb. 


ho de fer miies. — The officer 


or 





| INDEX. 661 


BONDS—OFFICIAL— Continued. 


7. Revised Cade, section 178 of, what applies.—Section 178 of the Revised 
Code, which provides that when a requisition is made of certain des- 
ignated officials for an additional bond, such bond shall be ‘in the 
sume penalty, and payable and conditioned as the original bond,”’ ap- 
plies only to bonds declared insufficient because the sureties are not 
worth the penalty of the bond. It has no reference to cases where 
the original bond was for an insufficient penalty, defective in form, or 
otherwise insufficient. /b. 

see ConstiretTionaL Law, 5-7. 


BUTCHERS. 

1. Butcher; what does vot coustitule, within the meaning of the revenue 
law.—The business of a butcher may include in it the cutting up and 
scHing by retail the carcasses of animals slaughtered by him; but 
proof that a person buys the bodies of animals slaughtered for meat, 
wnd cuts them up and retails them, at a market stall, is not, of itself, 
sufficient to constitute him a ‘butcher,’ within the meaning of section 


TOL of the revenue law. which requires persons engaged im that bus- 


incss to take out a license.  /enback v. The State, 523. 


CARRIERS--COMMON CARRIERS. 

|. Kapress companies: what liabilities subjected to.—In this State express 
companies are common carriers in every just sense of the term, and 
subject ta all their common law liabilities. Southern Kapress Co. v. 
Hess. 19. 

2. Connecting carriers: relations and liabilities of. —When two carriers 
connect at a point from which the one is accustomed to receive, tor 
the purpose of completing transportation, goods carried by the other 
und destined to points on its line—the goods in question being thus 
received—and the only evidence of their relation to each other is. 
that they do not pro-rate freight. the one carrier will be held to be 
the agent of the other carrier, and of the consignor or consignee, for 
the transportation of the goods to their destination. 7h. 

3. Same.—In such a ease, the receipt given tor the goods by the carrier 
at the place of shipment will be evidence against the last carrier, for 
the purpose of showing the goods delivered. their condition at the 
time of the delivery, and terns of the shipment. 7b. 

4. Common carrier: partial delivery of goods by.— Where a common car- 
rier makes only a partial delivery of goods, the presumption is that 
the loss occurred by its default. and if its contract be such that it is 
liable only for losses oceurring on its own, and not on connecting 
lines, and there is any evidence of the delivery of the goods to it, and 
that the loss could have occurred while in its custody, 1t must account 
for the loss. Jb. 


CASES OVERRULED AND CRITICIZED. 

1, Myatt v. Bell. 41 Aja, 222. not considered authority as to presump- 
tions. where charge is retused. Crosby v. Hutchinson. 5. 

2. Blum v. Jones. 51 Ala. 149, declared mere dictum in certain partic- 
ulars. Hossey v. Peebles, 432. 

, 3. Murray & Bell v. The State, 48 Ala. 665, and Anderson v. The State. 
48 Ala. 675, overruled es sufliciency of averment of ownership of 
building burglariously entered. Beall v. The State, 460. 

4. Cowles v. Marks. 47 Ala. 612. overruled. Murks v. Cowles, 499. 

5. Brent v. The State. 48 Ala. 297. Boyd & Jackson v. The State, 46 Ala. 
920, Boyd v. The State, in MSS., overruled as to ‘act to establish 
Mutual Aid Assoctation.”’ &.. authorizing the carrying on of a lot- 
tery. Boyd v. The State. 601. 
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CASES OVERRULED, &c,—Continued. 


7. O' Neal v. Robinson, 45 Ala. 525, overruled as to execution of deed 
conveying statutory estate of married woman. Weil & Bro. y. 
Pope, 585. 


CERTIORARI. 

1. Certiorari.—Certiorari from the supreme court is the only remedy to 
revise the action of the circuit judge or chancellor, in requiring a new 
bond from a county official, under the provisions of the ‘‘act to se 
cure good and sufficient sureties upon the bonds of county officials 
of this State,” approved March 17th, 1875. Fe parte Buckley, 42. 

2. Same.—Practice as to grant of writ of certiorar7, nm the absence of stat- 

utory regulations, stated. /h. 

3. Certiorari: when proper remedy.—Wheu no remedy is provided by the 
charter of a municipal corporation, for reviewing the Judgments of its 
officers against persons charged with violations of its ordinances, a 
certiorait from the civenit court is the proper remedy. When. how- 
ever, the charter provides an appeal, or other special remedy, for the 
revision of the judgments of municipal tribunals. that remedy is ex- 
clusive, and must be pursued. City Council v. Belser, 379. 

CHANCERY. 
I.—JURISDICTION AND GENERAL PRINCIPLES, 


1. Jurisdiction to review settlement in probate court.—A decree rendered 
on final settlement of an administration in the court of probate, after 
due publication of notice, in the manner required by law. bars all 
right to a bill for review. unless the parties complaining of error 
show that the failure to avoid or correct the error occurred without 
any fault or neglect on their part. Otis v. Dargau. 178. 

2. Same.—I\t is indispensable to the maintenance of a bill, under % 2774 
of Revised Code, to review a fina! settlement of administration in the 
court of probate, that the complainant should acquit himself of fault 
or neglect, whether the error complained of appears on the face of 
the record, or depends on extrinsic evidence. Lb. 

3. Same; allegation of faucets relied on: how alleged.—Genera) averments 
of error, or that complainant was without fault. and used due dili- 
gence, will not suflice. The error of law or fact must be clearly and 
pointedly alleged, and the fraud, mistake, or other facts relied on to 
acquit of fault or neglect, must be fully and explicitly siated. /b, 

4. Res adjudicata applies as well in equity, as at law.—The principle, that 
matters once judicially determined cannot again be called in question 
hy parties or privies. is as binding and controlling in equity as at jaw. 
When the jurisdiction of the probate court has attached and become 
complete, its decree on final settlement of an administration is of 
equal dignity with the judgment or decree of any other court of law or 
equity, and is conclusive on parties and privies, not only as to facts 
actually litigated and decided, but of all facts necessarily involved in 
the rendition of the judgment. Waring v. Lewis, 615, 

5, Same—A court of chancery can no more interfere with or annual such 
decree, than it can the judgment of any other court; to authorize its 
interposition, some special equitable circumstance must be shown, 
whereby the party assailing the decree, by reason of accident, fraud. 
or the act of his adversary, unmixed with fault or negligence on his 
part, was prevented from urging the matter relied on, at the time of 
the rendition of the judgment. /b. 

6. What not ground to reopen final settlement.—-A devastavit ov the part 
of the administrator, or a fraudulent concealment of assets. cannot be 
made the basis of relief against the decree rendered on final settle 
ment, when the facts were known, and could have been presented aud 
litigated on the settlement. /b, 
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Chancery; when will not interfere by injunction.— A court of equity will 
not interfere, pending the litigation, by injunction, sppomtment of a 
recelver or pen fe to pay funds into court, to prevent the trustee, in the 
exereise of his legal right. trom collecting trust funds. upon bill show- 
ing merely the unauthorized use of the trust property, the derivation 
of profits by him trom such use, and the election of the cestud que 
trust to take such profits. Satterfield v. John, 127. 

&. Same.—Peril to the trust fund alone moves the court to displace the 
trustee frum the exercise of his legal rights over the trust funds, pend- 
ing litigation against him, and unless such peril is shown by specific 
allegations, supported by clear proof, the court ought not to inter- 
tere. 1b. 

4, Bill of reiew: when cannot be maintained.—Where the complainant 
sought to have a resulting trust declared in Jands, to the extent of her 
moneys used by the husband in taking up his purchase money notes, 
and to be subrogated to rights under the morigage given to secure 
the notes, and prayed also for general relief, and the chancellor de- 
creed that she was entitled either to a personal decree against the re- 
spondents, for her money thus used, or to regard the payment as an 
equitable transfer of the notes in trast for her, and ‘she having 
elected to take the latter,” the decree grants her appropriate relief ac- 
cordingly, and she does not appeal, she cannot afterwards maintain a 
bill of review for error apparent on the face of the decree, on the 
ground that the chancellor should have offered an election either to 
take a personal decree against the respondents, or to have the land 
sold and a decree against the respondents for the deficit, if the land 
did not yield enough to pay her claim. Noble d: Bro. v. Hallonquist, 
229. 

10. Jurisdiction to enforce liability of stockholder for debts of private cor- 

poration—An action at law does not lie against a stockholder of an 

incorporated company, formed under chap. 3, part 2, title 2, of the 

Revised Code, to enforce his liability, to the extent of his stock, for 

debts due by the company at the time of its dissolution. ‘The remedy 

is in equity only. Smith v. Huckabee, 191, 

See Ratiroaps. 

See ComMMISSIONERS’ Court, 4. 
See Wits, 1, 2. 

See ConstirutionaL Law. 


fil.—PLEADING AND PRACTICE, 


11. Prayer: form of; how affects relief to be granted.—Where the prayer 
of a petition is that the petitioners may be made parties defendant to 
a pending cause, and that a decree rendered at a former term may be 
set aside, and that they be permitted to file an answer and a cross-bill, 
aad tor such other aad further and different relief as they may be en- 
titled to, it does not allow as mueh scope for a decree different from 
that specifically asked, as it would if disjunetively expressed, Ea 
parte Branch Sous &: Co., 140. 

12. Stranger ; when not entitled to be made defendant to cause on petition. — 
A stranger to a pending cause cannot intervene by petition, for the 
purpose of setting aside a sale made under a deeree rendered at a 
previous term, and filing an answer and cross bill in the cause, on a 
state of facts which would change the entire character of the suit. Jd. 

13. Same.—Under a bill filed to foreclose several mortgages exeeuted by a 
railroad company for the benefit of its bondholders, a decree of sale 
having been rendered and executed, but not confirmed, unsecured 
creditors of the company cannot intervene by petition at the term to 
which the sale is reporied, asking that the sale may be set aside, and 
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that they may be allowed to come in as defendants, and file an answer 
and cross-bill in the original cause. Jb. 

14. Same.—Semble that strangers to the suit, having such an interest in the 
subject matter that they ought to have been made parties in the first 
instance, upon alleging errors in the proceedings which would enable 
them to reverse the decree on appeal. may under some circumstances 
be made defendants by petition. Sh. 

15, Injunction: when should be dissolred—When the answer positively de- 
nies the averments of the bill, the general rule is that a temporary in- 
junction must he dissolved—the exception being where irreparable 
mischief will follow, or the intervention of special circumstances 
which will take the case out of the rule. Satterfield v. John, 127. 

16. Denial of fraudulent intent: what not overcome by.—The positive an- 
swers and testimony of the vendor and vendee, denying ail fraud or 
intention to defraud creditors, and setting up a bona fide conveyance 
for a valuable consideration, are not overcome by the testimony of two 
witnesses, who testify only to facts and circumstances creating mere 
suspicion. Joimphins v. Nichols & Jamison, V8. 

17. Cross-bill ; when necessary.—As a general rule. a detendant in chancery 
can obtain no other reliefon his answer, than the dismissal of the bill. 
If he have any other relief to seek, touching the matters in the original 
bill and necessary to its complete determination, he must come in by 
eross-bill. Nefehmmv. Creagh, 225. 

18. Defect of parties: how curved.—If a bill be demurrable tor want of 
necessary parties defendant, and the defendant does not demur, but 
shows in his answer that he is the only necessary or proper party de- 
fendant. the court below will not regard the defect, which is merely 
formal, and the appellate court will regard the ill as amended in that 
particular. DVaughdrill v. Helis, 62. 

See RarmRoaDs. 
See Costs. 


CHARGE OF COURT. 

1. Charge: when properly refused.—A charge which is abstract is prop- 
erly refused; so, also. when it does not affirmatively appear that it 
was asked in writing, it will be presumed on appeal, that it was re- 
fused for that. if for no other reason. (Myatt v. Bell, 41 Ala. 222, 
not considered authority on the last point). Crosby v. Hutchinson, 5. 

2, Same.—A charge embodying a correct legal proposition is rightly re- 
fused. if abstract or calculated to mislead the jury. Collins v. Moun- 
tain, 202. 

3. Charge; when will be presumed corvect.—A charge instructing the jury 
that the defendant is liable if the plaintiff's colt was killed ** under 
the circumstances "’ testified to by him, will be presumed to have been 
correctly given, when there is nothing in the bill of exceptions show- 
ing what the ** circumstances” were. So. & North Ala. R. R. Co.v. 
Brown, 651. 

4. Charge erroneous; when not ground for reversal.—Although a charge 
states the law too broadly to be correct as a general proposition, yetif 
correct. as applied to the facts of the particular case, it cannot be 
held erroneous. Pepper v. Lee, 34. 

5. Charges: how construed.—Charges given or refused must be construed, 
and their correctness determined by connection with the evidence to 
which they are applied. A charge that the jury may draw an infer- 
ence opposed to all the evidence is erroneous, so, also, is a charge 
that they may infer a fact of which there is no evidence. Lehman, 
Dury & Co. v. Warren & Burch, 535. 

see this title under Criwinan Law. 
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COMMISSION MEROHANT. 


1. Title to goods; what does not work change of.—The fact that commis- 


sion merchants have advanced upon goods consigned to them for sale 
more than their value, and have a right, or have made an express 
agreement authorizing them to sell and apply the proceeds to payment 
of the advances, does not work a change in the title, or alter their re- 
lations to the customer. Lehman, Durr &: Company vy. Warren 
& Burch, 535. 
: 2. Lien; rule as to parting with possession of goods: to what has no ap- 


plication.—The general rule that a factor or commission merchant 
loses his lien, if he parts with the possession of goods after the lien 
attaches, has no application to a sale of cotton made by a commission 
merchant to a buyer or broker in the city of Montgomery, under the 
provisions of section 1164 of the Revised Code. Jb. 

3. Revised Code, section 1164 of; construed.—Under the provisions of the 
Revised Code, section 1164 (which changes the common law rule as 
to the passing of title to personality i, when asale of cotton is made 
by a commission merchant to a buyer - for cash, elsewhere 
than in the city of Mobile), without an ex ereement to the con- 
trary, the title of cotton will not pass by delivery, or avy other act 
than the paymert of the purchase money, as between the purchaser 
or his attaching creditor. Jb. , 

4. Same.—What effect a delivery would have upon the title of the com- 
mission merchant, where the purchaser sells or transfers the cotton to 
another, or where the commission merchants were not pursuing that 
business but acting outside of it in the particular transaction, are 
questions not presented or decided in this case. /b. 

See Tray oF RiGHT or PROPERTY. 


COMMISSIONERS’ COURT. 

1. Commissioners’ court; power exercised in auditing claim. —The com- 
missioners’ court, in auditing and allowing claims against the county, 
under section 832, Revised Code, performs an executive, not a judic- 
ial act; but having allowed a claim. it has no authority, at a subse- 
quent term, to vacate and annul the order allowing it. Commission- 

ers’ Court v. Moore, 25. 

2, Allowance of claim; effect of.—The allowance of the claim is prima 
facie evidence of its correctness, casting the burden of impeaching it 
upon him who questions it; but where a claim is allowed, which is 
not legally and properly chargeable avainst 
sloners’ court exceeds its authority, the all 
and the county is not estopped from dis 

8. Same.—After the claim has been allov 
county, but must proceed by mandamus to compel the levy of a tax, 
or against the treasuver, if he fails, without suflicient excuse, to make 
payment, and the treasurer or officers, when thus proceeded against, 
may set up the illegality or invalidity of the claim, or fraud in ebtain- 
ing it, to defeat payment. /0. ; 

Same; remedy to avoid payment of allowed claim.---The court inclines 

to the opinion that a bill in equity by the county for the cancellation 
of the warrant, is the most appropriate remedy to avoid payment, 
where the warrant is issued illegally. or there is a just defence to 

i 1; 26: 

5. Court of county commissioners ; authority of. — The court of county 

commissioners, in contracting for the support of the poor, has no au- 

thority to make it a term of the contract, that the probate judge shall 
draw his warrant on the treasurer for the amount accruing monthly, 
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without due audit and allowance by the commissioners’ cours in term 
time, Board of Revenue v. Barber. 589. 
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66 INDEX. 
CONFEDERATE STATES. 


1. Peace j when declared, as regards citizens of Alabaima.—That as be- 


tween citizens of Alabama. in their relations with each other. peace 


must be held to have been declared not later than the 20th day of 


December, 1865. if not before that time. that being the date when 
Provisional Governor Parsons surrendered his authority to the goy- 
ernor elected under the constitution of 1865: although, in other 
cases, peace may not be regarded as re-established until after the 
proclamation {of the president declaring its restoration. Nelson y, 
Manning, 549. 


CONFEDERATE CURRENCY. 
See ContRAcTs. 
See Bmus or ExcHance anp Promissory Nortrs. 


CONFLICT OF LAWS. 

i Comity befroeen States : when nist ye ld to domestic policy. —Comity 
hetween States and citizens of different States. so far as coneens 
rights, privileges and immunities not guaranreed by the constitution 
of the tinited States, must yield to the laws and policy of the differ- 

ent States, and cannot be extended in violation of the laws and 
public policy of the State in which it is sought to be invoked.  Dono- 
van». Piteher, 411. 


CONSTITUTIONAL LAW 
1. Constitution; rule for construction of.—-A State constitution must al- 
ways be interpreted in the light of the common law, and if it be not 
the first constitution. must be read in the light of its predecessors. 
Mayor v. Stonewall Ins. Co. 571. 

2. Same.—New provisions intended to guard against evils which the for- 
mer constitutions did not prevent. must be so coustrned as to secure 
the purposes for which they were introduced, and these purposes are 
to be ascertained from a just consideration of the causes in which they 
originate. /h. 

4. Legislature : power of. over local concervs.——lu the absenee of some 
constitutional restriction. either direct or arising by necessary impli- 
cation, the legislative department of the State has fnll authority to in- 
terfere in the management of local concerns. and may, in its disere- 
tion, intrust such matters to officers elected hy the people of the par- 
ticular district, or provide for their appointment otherwise. Board of 
Rerenue v. Barber, 589. 

4. Art. 18, section 4, of constitution of A868. construed.—Under article 
13. section 4, of the constitution of 1868, if is within the legislative 
competency to declare that «a certain species of property, which is 
subject to taxation, shall bear only a ceriain prescribed rate of mu- 
nicipal taxation. Mayor v. Stonewall Ins. Co. 571. 

5. Same.—The general assembly has no power. in imposing taxes, whether 
collected directly by the State, or through any of its subordinate mu- 
nicipal divisions. to distinguish or discriminate im favor of corporate 

roperty : if property is taxable when owned by an individual, it must 
feo the same rate of taxation when owned by a corporation. /b. 
>. Act to secure good and. sufficient sureties on the bonds of county offi- 
cials: constitutionality and construction of —The “act to secure good 
and sufficient sureties on the bonds of county offi ” &e., is strictly 
remedial in its nature, and promotive of public justice and individual 
right. Ka parte Buckley, 45. — ' 
. Same; title of, not delusive.—The title of the act is not delusive, and 
clearly expresses the one subject to whieh the provisions of the aet 
relate, 1b. 
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CONSTITUTION AL LAW — Cont 19 nved 


s. Same; application uf. to officers qualific! vider laws existing prior to 
its passage. =a up plie ation to office ars who had executed official bonds 
under the law existing prior to its passage, impairs no vested rights. 
creates no new 9 gations. ind iposes no new duties, and attaches no 
new disability in respect to a past transnetion. or ari sing out of a past 
consideration. d 


. Probate court: jurisdiction uf.—Neither section 4, of article 6, of the 














constitution, her otaer portions of that instrument, inhibit the legis- 
lature from conferring upon the probate court ce a of ~ we 
iugs to condemn pri property for *"} public use,” : 


R. R. Co. v. S. A. A. T. Co, 211. 

10. Revised Code, section 3602 of: coustitutionality of. — Section 3602 of 
the Revised Code, which inflicts the same punishment upon guilty 
parties, but punishes with greater severity the offense of living to- 
vether in adultery. where the parties are of different races than where 
they are of the same race. is not in conflict with the constitution and 
laws of the United Siates, nor of the State of Alabama. (Reaffirm- 
ing on this point. Allis ve Phe State, 42 Ala. 526.) Ford v. The 
Siate. 150. 

‘Act to establish uo Muiaal Aid Association, and lo raise funds for 

the common school system of Alabama” : constitutionality of —So 

mueh of me provisions of the ‘tact to establish a Mutual Aid Associ- 

ation and to raise funds for the common school system of Alabama,”’ 
approved October 10th, 1868, us purport to wathorize the carrying on 
of a lotte ry or games ol chance. are unconstitutional, because the 
t of the act as expressed in {the title does mot cover them. 


subjec 
Boyd v. The State. 601. 

1? det: what wiconstilutiona The ‘tact to restrict the power of tax- 
ation as required by section 16, article 12, of the constitution,’ of 
i868, approved February 23d. 1875. is unconstitutional. Mayor v. 
Slonewall fas. Co. 571. 

13. «+ det to establish Bourd of Recenue for Montgomery county” 3 con 


ray 


stitutionality of —The “act to esiablish a Board of Revenue for Mont- 
gomery county.” approved March 11th, 1875. providing for the ap- 
; pointment of the members thereot hy the governor, instead of their 
‘the county. is not violative of any constitu- 
does it em brace any provisions foreign io the 
me subject express ( Board of Revenue v. Barber. 589. 
4. Conviction: when affirined Where # person does acts in reliance on 
a charter which has been pronounced constitutional. and which, but 
tor the charter. would be indictable. and is afterwards convicted there- 
for, this court on appeal, if it deem the statute unconstitutional, is 
bound to affirm the conviction. notwithstanding its former decisions. 
Brickeu. C. 4., dissenting). Boyd v. The State, 601. 
1h. Free negroes. or persons Of color. whose ancestors were slaves; rights 
of in the year 1859.—Under the constitution and laws of the Umted 
the Ntate of Alabama, as existing in the year 1859, free 
rsous of color, whose ancestors were slaves, residing i m 
Ohio, were not citizens of the United States. or of that State; they 
were then incapable of acquiring residence or citizenship here, and 
| consequently could not take lands here by descent. Donovan v. 
‘ Pitcher, 411. 


election by the 


i provision : 
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ONTRACTS 

Contract : how coustrued.- the absence of plain and unequivocal 
language. which forces onde an interpretation, courts will never give 
# contract such a construction ax will convert it into a mere specula- 
tive contract. equivalent to a Wager, dependent on i contingency 
which may never happen. Nelson v. Manning, 549 
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CONTRACTS—Continued. 


2. Contract solvable in Confederate currency; measure of recovery since 
the wav.——On the 9th of February, 1863, the purchaser, in part ay- 
ment of lands, exeeuted two notes payable on their face in dollars, 
but solvable in Contederate currency. These notes, aggregating 


$1,500, matured December 25th, 18638. On February 9th, 1865, the 





purchaser 
the meantime, $1,100, in Confederate currency, to be applied on pay- 
ment of these notes. He alleged that he declined to receive it asa ay- 
ment on the notes,but endorsed on the back of one of them, that he had 
received the amount in Confederate currency, as he said, merely as a 
memorandum that he had that much of the purchaser’s money, but 
made no effort to notify the purchaser of this, or to return his money. 
In 1870, the administrator de bonis non filed a bill to subject the 
lands for the payment of the notes. and repudiating the payment cred- 
ited on the notes. Hetp: 

Under the facts, it is equitable that the purchaser should be charged 
with the value, in present curreney of the United States, of the notes 
when they matured, December 25th, 1863, and interest thereon until 
February 9th, 1865, and should be credited for the payment made in 
Confederate currency, on February 9th, 1865, to the amount of its 
then value, in the present currency of the United States—and the 

t 











hus struck with interest thereon, from February 9th, 1865, 
to the date of the decree, is the amount with which the purchaser is 
properly chargeable. Daughdrill v. Helms, 62. 
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See ATTACHMENT—GAENISHMENT, 4-7. 


as to in mortgage suits—In general the mortgagee is 
he payment of his costs before the subsequent mortgagees 
hing. If, however, the mortgagee commences or adopts 
administration or sale of the mortgagor’s estate, the 
» suit are the first charge, if the estate is insufficient; or if 
he set up an unfounded claim or unjust defence, he may be deprived 





; COSt. Meyer v. Johnston, 241. 








2. e.—The litigation being mainly between the first and third mort- 
agvees in respect to unfounded claims, made by each adversely to the 
her, the court, for the relief of second mortgagees, whose lien was 
on a part only of the properiy, supposed to be insufficient to pay all, 
axed costs and expenses against the funds going to the litigating par- 

naii against each. «40. 


when properly quashed.—An execution for costs, 
ries execution issued by the clerk, upon plaintiff’ s 








te execution after levy, for the whole amount of the judgment, 
on which was an endorsement by the clerk, directing the sheriff to 
collect only a given sum, “his half commissions and the costs of exe- 
cution, the other costs having been paid’’—is properly quashed on 
motion, if neither the body of the execution nor the endorsements on 
it show the amount and items of costs to be collected. Harrison v. 
Brainard, 369. 
4. Motion to quash; who must be made party to.—The sheriff must be 
made a party to the motion to quash such an execution. 1b. 
Sheriff; to what commissions entiiled.—Where before issue of execu- 
tion, the sheriff agreed with the plaintiff to charge, on a sale, com- 
missions only on the amount of the judgment after deducting a set- 
off, to be ascertained in a pending chancery suit, and thereupon plain- 
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ent to the administrator of the vendor, who had died in: 
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OCOSTS— Continued. 


tiff caused the issue of execution, the sheriff is entitled to commis- 
sions only on the amount of the judgment after deduciing the set-off, 
and not upon the nominal amount. Jb. 

6. Execution; what not ground for quashing—Uf execution issue in such 
a case, for commissions on the nominal amount of the judgment, it 
would be good ground for motion to re-tax costs, but not for quashing 
the execution, if regular in other respects. /b. 

7. Same; when not error tu tax costs against, personally.—\t is not er- 
ror to tax the administrator, personally, with costs of contest over 
items of credit, as to which he was at fault, and which the court dis- 
allowed. Smyley v. Reese, 89. 


CRIMINAL LAW. 


ADULTERY—-LIVING IN. 


1. ‘Living in adultery,’ &c.; construed. —lt is a state or condition of co 
habitation, as distinguished from a single or occasional criminal act, 
against which the statute against “living together in adultery or forni- 
cation” is leveled. If parties for a single day live together in adual- 
tery, intending a continuance of the connection, the offense is com- 
plete, although the connection may be broken off by prosecution, or 
fear of it. or other cause. Hallv. The Staie, 463. 

2. Same; province of jury as to.—It is the province of the jury, in view 
of all the facts and circumstances of the case, to determine whether 
there was a living together, or « mere single act of illicit intereourse— 
a cohabitation, looking to the intent of the parties, ora mere adulter- 
ous intimacy, without any purpose of its continuance. /b. 


AFFRAY. 
3. Affray; what involves--An indictment for an affray necessarily in- 
volves a charge of an assault and battery, the publicity attached to the 
fighting being the criterion by which the common law distiaguished 
the two offenses. If the evidence justifies it, one of the defendants 
may be acquitted, and the others convicted of an affray, or of any 
lesser offense included in the charge. McLellan v. The State, 540. 





ASSAULT. 


4. Assault with intent to murder; what not element of.—Tt is the inten 
unlawfully and maliciously to kill the person assaulted, which consti- 
tutes the crime of an assault with the intent to murder. If the per- 
son assaulting or participating in the assault upon another, does so 
with the intent unlawfully and maliciously to kill him. he is guilty, 
although he did not know the person assaulted. Washington and 


Lewis v. The State, 29. 
BAIL. 


5. Bail—The common law rule as to bail in capital and other felonies 
stated. Lx parte McAnally, 495. 

6. Same; right to—Under the constitution and laws of Alabama, every 

erson charged with crime, wheiher before or after indictment found, 

1s entitled to bail before conviction as matter of right, except when the 

offense may be punished capitally; and even then, if the proof is not 

evident or the presumption great, of defendant's guilt, he should be 
_enlarged on bail. 7d. 

7. Same.—If the offense may be punished capitally, the only inquiry is, “Is 
the proof evident or the presumption great’ of defendant’s guilt? If 
the evidence is clear and satisfactory, leading a well guarded judg- 
ment to the conclusion that the offense has been committed by the 
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person charged, and that being tried he would probably be punished 
capitally, bail is not a matter of ri 
Same; rule as to.—No safer rule 
guidance of pri 
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BURGLAR) 


12. Ownership of building burglariously entered: how alleged.—Ouyr stat 


) } j ] } rae ~ 
utes have not changed or abrogated the common law rale, that m in 
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13. Ntolen prope vty: eCCeT and vite vplaine “f POSSCSStON of: what eridence 


of.—The recent and unexplained possession by the defendant, of eoods 
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without sufficient excuse. is 
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15. Same— A pistol with the tubes imperfect and battered up, and the 
locks so much out of order that it could not be discharged by the 
trigger, is a fire-arm, the carrying of which concealed is prohibited. [b. 

6. Traveling, within the meaning of the statute against carrying con- 









cedled weapons: detinced.—The word *‘travelin as used in the 
statute ag inst earrvinge concealed we apons, means something more 
than the mere passing from place to place. The *‘traveling” must be, 


as is the **setting out’ (mentioned in the statute}, ‘fon a journey:” 
such as is without the ordinarv habits, business, or duty of the person 








—to a distance from his home. and beyond the circle of his acquain- 
tances. Gholsonv. The State, 519. , 

17. Same: what does not constitute.—Proot that the detendant. when he 
had the weapon concealed about his person, was returaing with a 
wagon from the county seat of one county, to his home in anether. the 
two points being about twenty miles apart—is not. of itself, sufficient 
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to show that he was ‘‘traveling,’ within the meaning of the statute; 
and a request, upon such evidence, to charge the jury that the defen- 


dant was thus “traveling,” is properly refused. 18. 








DISTURBING RELIGIOUS WORSHIP. 


what constitutes OFFERSE of. —fTo constitute 


18. Disturbing religious worship : 
the statutory offense of dist 
cowrse charged must have 


gious worship, the act or dis- 
iional. and its natural tendency 


io derange its quiet and 





eet 7 - 7 i ae 
must nave been to a 

















order. Lancaster v. The 
19. Same: how fav statuie prot je wel for.——Ut 1s not necessary 
that the assemblage should have been actually engaged in worship at 
the moment of the discourse or of the conduct complained of. The 
statute applies to assemblages when in the act of gathering together, 
until there has been a disp of the persons mei for worship, and 

they cease to he an asst or congregation. Jb. 
YO, Sane s when committe A Dy pene if assembly, so Ie j by p raes- 
sion.—Leave to speak given a member of the assemblage and of the 
1OUS organization. ww the conductor of the services, cannot justify 
or excuse 9 violent, passionate and insulting discourse deliberately 
made, and which by tts viol offends the order and decorum es- 
sential to christian \ ip s it any exense or justification that 





ng such discourse. was not called to or- 





the defendant, while 
ler. fh. 
EVIDENCE. 
21. Evidence: what inadinissible.—Evidence that the ‘supposed drawer of a 
forged writing refused to pay it, and said she did not give it or author- 
ize it to be given, is mere hearsay, and for that reason inadmissible. 
Horton Vv. he State. 485. 
22. Name: what admissible. —The t sfimony if a deceased witness, taken 
lirection of the committing magistrate, and 
examination of the aecused, charged 
in all the witness testified to, is ad- 





PN GRE Ss SRS. 
down in writing under the 
DRE ESC hr ier) eens Cee 
subseribed, on the prelimin 
with a criminal offense. 
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that offense. Jb. 





23. Confessions: audintssibitity of : vile as to.—Before the confessions or 
van be used as evidence against him, it 


admissions of the accused 
they were voluntary. not constrained. 





must appear to the court thai 
Sullins v. The State, 474. 

1. Same.—No matter to whom made, or under what circumstances, con- 
fessions of the defendant are admissible against him if, upon consid- 
eration of all the circumstances surrounding him at the time he made 


them, they do not seem to have been influenced by the appliances of 


ic 





hope or fear. 7/0. 
» court to determine the admissibility of a econfes- 
sion. in view of the age. condition, situation and character of the pris- 
oner, and the cireumstavees surrounding him at the time the confes- 
sion, is made. If voluntarily made-—without the appliance of hope or 
fear by any other person—-the confession should be admitted. The 
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confessions of the prisoners. under the evidenee in this case, were 
properly admitted. Washington and Lewis v. The State, 29. 


26. Same.—The court alone determines the admissibility of a confession, 
and when admitted the jury cannot indulge any inquiry as to its com- 
petency, but must determine its credibility and the weight to be given 
it. Lh. 

27. Res gesiw: what not part of.—Declavations made by the deceased, 

about 10 o'clock on the morning of the day before her death, while 
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suffering with paroxysms of pain and vomiting—in answer to ques- 
tions asked in the hearing of the husband—to the effect that she was 
taken sick while at breakfast that morning, at which she had eaten 
bread, are not admissible as parts of the res geste, on the trial of the 
husband for poisoning her. Such evidence might be received as the 
basis of a medical opinion, but as evidence of independent facts it is 
entirely inadmissible. Smith v. The State, 486. 


FORGERY. 


28. Forgery: definition of—The court adopts the definition of forgery 
given by Bishop—the false making or material altering, with intent to 
defraud, any writing which, if genuine, might apparently be of legal 

efficacy, or the foundation of a legal liability. Rembert v. The State, 


u 
TUG. 


24. Sane; what not subject of.—An instrument which, on its face and in 
its frame, is illegal, or necessarily innocuous from its character, is not 
the subject of forgery ; but otherwise, where, although the instrument 
is of no legal efficacy or capability of working to the injury of 9n- 
other, sich capability can be imparted to it by extrinsic facts. If the 
indictment fails to aver such extrinsic facts, it is bad. Ib. 

30. Same; what subject of.—An order as follows: “Mr. McD., let A have 
the amount of five dollars in goods, and I will settle with you next 
week. Violet Pond,” if genuine, would be an instrument which 
would create a pecuniary demand; but is not an order for the deliv- 
ery of goods, or bond, bill single, or receipt of any character, within 
the meaning of section 3702 of Revised Code. Horton v. The State, 
488, 


INDICTMENT. 


31. Statutory offense; indictment for; how far should pursue the statute.— 
\lthough it is safer, it is not requisite that an indictment for a statu- 
tory offense should pursue the exact language of the statute; other 
words may be employed, but no word which is narrower than that 
used in the statute, or which has not its full signification, will suffice. 
Sparrenberger v. The State, 481. 

32. * Shop’; what word not equivalent of.—The word ‘‘ shop” is not the 
legal equivalent of the word “‘store,’”’ as used in section 3614 of the 
iievised Code, which makes it a penal offense to keep open store on 
Sunday. Jb. 

33. lacdictment; common law rule as to, how modified by statute-—The com- 
mon Jaw rule that an indictment must not charge a party disjunctively, 
so as to leave it uncertain what is relied on as the accusation against 
him, has been modified by our statutes in the three cases mentioned 
in sections 4123, 4124 and 4125 of the Revised Code. Jb. 

34. Joinder of offenses in the same count; when count suffictent.—The 
purpose of the statute authorizing the joinder of several offenses in 
the same count being to dispense with a multiplicity of counts, per- 
mitting one, by alternate averments of different offenses, to serve the 
purpose of several, each alternate averment must present an indictable 
offense, or the indictment is insufficient, as at common law a separate 
count, not presenting an indictable offense, would be bad. Jb. 

35. Indictment ; insufficiency of —An indictment is not demurrable because 
it concludes “‘ against the peace and dignity of the State of Alabama,” 
instead of “ against the peace and dignity of the same.’ Washington 
vy. The State. 29. 

26. Indictment for forgery; what not demurrable.—An indictment charging 

that defendant forged, with intent to defraud, a written instrument, a8 

cllows: “Due 8.25. Askew Brothers,’ meaning thereby that eight 
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dollars and twenty-five cents were due to him from Askew Brothers, 
which was a partnership composed of certain specified individuals, is 
not demurrable, and charges forgery in the second degree, under sec- 
tion 3702 of the Revised Code. Remberé v. The State, 467. 


37. When sufficient—An indictment, following the analogous forms in the 


os. 


Code, for a violation of section 101 of the revenue law of 1875, which 
charges that the offense was committed ‘“betore the finding of the in- 
dictment, and after the first Monday in April, 1875, and without 
license, and contrary to law,’’ is not bad on demurrer, although the 
legislature subsequently extended the time for taking out licenses un- 
til the 15th of April. 1877, and relieved parties who complied with the 
law by that time from all penalties theretofore incurred. Henback v. 
The State, 525. 
When insufficient.—When the statute creating or defining an offense 
uses a general term, succeeded or preceded by terms more specific or 
precise, an indictment using only the general term is insufficient. 
Horton v. The State, 488. 


39. Same.—An indictment for forgery which avers that the instrument was, 


or purported to be, the act of the person by whom it was, or purported 
to be, signed, is bad on demurrer. Jb. 


39. Same.—An indictment charging that defendant kept or maintained a 


40, 


42. 


44, 


public nuisance, by opening a store house on the public highway, and 
that for lucre and profit he permitted evil and dishonest persons to 
come and gather together in the night time, and then «und there en- 
gage in illicit trade with him, in a manner! offensive to good morals 
and the honest sentiments of the community, and greatly to the dam- 
age of the said people by the sale to him of cotton and corn, which 
he had good reason to believe had been stolen, &c., is defective ; it 
fails to allege the commission of any act, or the omission of any duty, 
which would impress the place with the character of a nuisance. 
Hickey v. The State, 514. 

Indictment ; when sufficient. —An indictment under 3596 of the Revised 
Code, which charges a burglarious entering into a shop or store of a 
third person, ‘in which goods, wares and merchandise and other 
valuable things were kept tor use, sale or deposit,” &c., is defective. 
The valuable things should be described, and averred to be of value. 
Neal v. The State, 465. 

Same.--An indictment for burglary, describing the house in which the 
offense was committed as ‘‘the property of the estate of the late John 
Tate,” does not contain any averment of ownership, and is fatally de- 
fective. (Overiuling on this point. Murray & Bell v. The State, 48 
Ala. 665; Anderson v. The State. 1b. 675). Beall vy. The State, 460. 

Nuisance ; indictment for; what must show.—An indietment for a nui- 
sance must show that the matter complained of, in its nature or its 
consequences, produces injury or damage to all who are, or may come, 
within its locality; and it must state the particular faets from whieh 
ihe injurious quality arises. Hickey v. The State, 514. 

Same.—A house that is a common resort for the commission of crimi- 
nal offenses, is indictable as a public nuisance; but an indictment for 
keeping such a house must show what was done in it to give it the of- 
fensive character. /b. ; 

Indictment; plea in abatement.—-The statute forbidding any objec- 
tion to an indictment, by plea in abatement. or otherwise, on the 
ground that any member of the grand jury was not legally qualified, 
&ec., has not been repealed by the act of March 15th, 1875. making it 
the duty of the court, before administering the vath to any grand, petit, 
or falis juror to ascertain that he possesses the statutory qualifica- 
tions. James v. The State, 380. : 


44 
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45. Indictment ; what not essential to validity of—It is not essential to the 
validity of an indictment, that the record should show that, before ad- 
ministering the oath to the grand jurors, the court ascertained that 
they possessed the statutory qualifications. It will be presumed that 
the court did its duty in this respect, from the tact that the jurors 
were sworn, and the fitness of the grand jurors being left to the dis- 
cretion of the court, its judgment upon them is not revisable. Jb. 

46. Ludictment ; plea in abatement: when insufficient.—A plea in abate- 
ment to an indictment, alleging, not that any of the grand jurors who 
found the indictment were incompetent, but that the court did not as- 
certain their competency to discharge their duties with honesty, &., 
or that they possessed the other legal requisites, and offering to verify 
it by the record, which was silent on these points, is no answer to 
the indictment, and presents a merely immaterial issue. /b. 

Same.— An indictment which sets forth the defendant's christian name 
hy initials only, is subject to plea in abatement, unless it is alleged 
that the christian name was unknown to the grand jury otherwise than 
as laid in the indictment. Gerrish v. The State, 476. 

48. Plea in abatement : replication to; when not demurrable.—A replication 
that the defendant is as well known by the name laid in the indict- 
ment as by any other is not subject to demurrer, because it does not 
appear that the letters, whether consonants or vowels, supposed to be 
the initials, are not the real name by which the defendant is 
known. Jb. 

. Same.—If, upon issue to the replication, it appears from the evidence 
that the letters used were used as the initials of the true name, the 
court should instruct the jury to find in favor of the defendant. Jb. 

50. Description : certainty of as to name of person.—Where individuals are 
only collaterally concerned in the acts charged in the indictment, as 
those whose rights or persons or property are affected by the acts con- 
stituting the offense, their names are sufficiently indicated by the ini- 
tials of their christian names. In all cases, however, it is the duty of 
solicitors and grand juries to ascertain the true names.  /b. 

51. Indictment: what not matter of plea in abatement.—It is not matter of 
a plea in abatement to the indictment that it was found without evi- 
dence of Witnesses, or without legal documentary evidence, or re- 
turned into court without the concurrence of twelve grand jurors. 
Sparrenbergerv. The State, 481. 

2. Name.—Such objections. however, are available by timely motion to 
quash, or to strike the paper from the files: which the court should 
always grant. if satisfied by the evidence, beyond a reasonable deubt, 
that the grounds of the motion are true, and that there has been no 
lack of diligence in ascertaining the facts, and bringing them to the at- 
tention of the court. Jb. 

53. Indictment; what not legal documentary evidence to authorize finding 
of.—A former finding by a grand jury which has been quashed, or on 
which a nolle pros. has been entered, is not such ‘legal documentary 
evidence’ as will authorize the finding of a true bill; but where wit- 
nesses or legal documentary evidence were before the grand jury, no 
inquiry as to its sufficiency is permissible on such a motion. 10. 
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JURY, AND HEREIN OF OBJECTIONS TO EMPANNELING, AND CHARGES TO, 
AND OATH ADMINISTERED TO, 


54. Empanneling jury; objection to manner of : when comes too late.-Where 
the defendant neither makes inquiry, nor requests the court to make 
any, respecting certain qualifications of petit jurors, but accepts some 
and challenges others, who were sworn as put upon him, he cannot 
wait until the jury is completed, and then object to the jurors ou the 
ground that the court did not first ascertain that they possessed the 
requisite qualifications—especially is this the case, when it is not al- 
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leged that any of the jurors are in fact disqualified. James v. The 
State, 380. 

55. Same.—An objection to the panel and each member, in a capital case, 
on the ground that nine jurors, after they had been accepted and 
sworn, were allowed by the court. without consent given or objection 
raised by the defendant, to leave the court room and mingle with the 
people outside, for the space of an hour, while the sheriff was en- 
gaged in summoning other jurors—comes too late, if delayed until the 
jury is completed. /b. 

56. Oath to jury: what recitals us to, sufficient.—It is not necessary to set 
out the oath administered to the jury in tofidem verbis : it is sufficient 
if the record recites they were duly sworn: where, however, the re- 
cord purports to set out the oath that was administered, it must con- 
tain the substance of the oath required by the statute. Smith vy. The 
State, 486. 

57. Charge to jury: what erroneous.—A charge which requires the jury to 
acquit, merely because the taking. otherwise than by robbery or fraud, 
was open, avowed, and not denied, is erroneous; it does not leave the 
jury jfree to determine whether the presumption of want of felonious 
intent, created by these facts, is not satisfxetorily overcome by other 
evidence in the case. WeMullin vy. The State. 531. 

Same.—Upon a trial for breaking and entering a dwelling house, with 
intent to commit a rape, a charge authorizing a convietion, if the de- 
fendant made the breaking and entry with intent to gratify his pas- 
sions upon a female, “either by force or by surprise, and against her 
consent,” is erroneous. It would authorize a conviction although no 

force, actual or constructive. was used. MeNuair v. The State, 453. 

59. Same.—A charge which would devolve on the jury the duty of inquiry 
into the admissibility of a confession, is properly refused. Washing- 
fond Lewis vy. The State, 2. 


ve 
a 


LARCENY. 


60. Larceny: material ingredient of —Vhere can be no larceny without a 
felonious intent: and this intent the jury must determine, in view of 
all the facts and circumstances. MeMulliny. The State, 531. 

61. Same; what creates strong presumption of innocenve.—W here the tak- 
ing is open, and there is no subsequent attempt to conceal the prop- 
erty, and no denial, but an avowal of the taking, a strong presumption 
arises that there was no felonious intent. which must be repelled by 
clear and convincing evidence, before a conviction is authorized. Jb. 

62. Act amending section 3706 of Revised Code. coustrued.—The purpose 
of the act of February 25th, 1875, amending section 3706 of the Re- 
vised Code, was to make the severance and asportation of corn or cot- 
ton, whether in a mature or immature state, from the freehold, into 
the offense of grand larceny. Sullins vy. The State, 474. 

63. Same: signification of words used in.—Vhe word ‘corn’ and the 
words *‘outstanding crop,’ as used in the statute, are not technical, 
and have a popular signification which cannot be misunderstood. 20. 

64. Same; what sufficient to constitute offense under—When corn has 
reached a state in which it can be used as food for man or beast, the 
severance and asportation of it is within the mischief against which 
the statute is designed to protect, and within its words. 7b. 


LIBEL. 


65. Libel, indictment for: what sufficient.—Under the provisions of the 
Revised Code, an indictment which charges that the defendant ‘‘un- 
lawfully, falsely and maliciously published of and concerning” a 
specified third person, certain “false. defamatorv and libelous mat- 
ter,’’ in writing (which is set out) “with the intent to defame’ such 
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person, concluding against the peace, &c., is a good indictment for 
libel. Reid v. The State, 402. 


RAPE, 
HH. Rape: whut necessary ingredient of.—Itis settled by a uniform current 
of decisions, in this and other States, that without force, either actual 
or constructive, there can be no rape. MeNair v. The State, 453. 


ROBBERY, 


Robbery : what essential to constitute.—lt is essential to constitute a 
robbery, that some property be feloniously taken by violence from the 
party robbed. The value of the property taken is immaterial. and 
where the property was a sack of flour and a jug of whiskey, which a 
witness testified he ‘‘purchased,” the jury are justified in finding it 
was of some value, without more specific proof on that point. James 
v. The State, 380. 

68. Tuking: what sufficient.—Where a person, traveling in company with 
the owner, is entrusted with goods to help carry them along, and by 
violence, feloniously exerte d against the person of the owner, carries 
off the goods, he is guilty of robbery. The robber’s possession of the 
goods, up to the time of ‘the felonious violence, is constructively the 
povsession of the owner, and the taking being in his presence, is con- 
struetively from his person. Jé. 


VERDICT, JUDGMENT AND SENTENCE, 


69. Sentence; whal erroneous.—Upon conviction for robbery, the defen- 
dant may be punished, at the discretion of the jury, by death, im- 
prisonment in the os nitentary not less than ten years, or at hard la- 
hor for the county for the same period. If the court instructs the 
jury, that if they do not see fit to inflict the death penality, they must 
affix imprisonment in the penitentiary for a term not less than ten 
vears, nothing being said about hard labor for the county, and the de- 
fendant excepts, and is sentenced to the penitentiary, the judgment 
will be reversed. James v. The State, 380. 

70. Sentence; when sufficiently certain.—A judgment of conviction requir: 
ing the defendant, on default of payment of fine, &c., to be put to hard 
labor for the county for a specified period, and ‘‘for such additional 
time as may he necessary to pay the costs and officers’ fees in the case, 
ata rate not exceeding forty cents per day.” no objection being raised 
below. is sufficientiv formal and definite. Hall v. The State, 463. 

71. Sentence to hard labor for non-payment of costs in criminal case. duty 
af court.—Under section 4061, R. C., when the fine and costs on con- 
viction are not presently paid, and additions al hard labor is imposed 
to cover costs, &c., it is the duiv of the court trying the case to spect- 
fy in the sentence the price per diem to be allowed for such labor; 
and a refusal to do so. upon the defendant's application, is a reversi- 
ble error. In such a case, the defendant will be held subject to pay- 
ment of costs, precisely as if he had not been sentenced to hard Jabor. 
McDaniel vy. The State, 522. 

+ jh Fmpr isonment > when court may add.—U nder the provisions of the Re- 
vised Code. the court may add aan nt for the term prescribed 
by law on conviction for libel on verdict of guilty, imposing a_ fine 
merely. The discretion to ae not being expresely given to the 
jury, must, under section 3783 of the tevised Code, he exercised hy 
the court. Reid v. The State, 402. 

3. Sunday: when verdict of jury may be lawfully received on.—When a 
jury, to whom a cause has been committed on Saturday or other secu- 

lar week day, are lawtully kept together, under the charge of the off- 

cers of the court, and are ready on Sunday to deliver in their verdict, 
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it is lawful for the judge to meet them, with the other officers of the 
court, to receive ii, and thereupon to discharge the jury and adjourn 
the court until the next day. This is not making Sunday dies juridi- 
cus within the meaning of the common law. Jb. 


DAMAGES. 

1. Nominal damages: when failure to give, not ground of reversal.— 
When the statute requires costs to be paid by the party initiating pro- 
ceedings, and they are adjudged accordingly, a defendant whose prop- 
erty is condemned to a public use cannot claim a reversal, because 
the jury, returning a verdict that no actual damage was sustained, 
failed to award merely nominal damages in his favor. N. O.M. & 7. 
i dt. Conv; Oe ALL. Co. 211. 


DEEDS. 

1. Married woman; how only could convey lands in 1814.—The territo- 
rial statute of 1803 (Clay’s Dig. 155, 4 27) was the only law in force 
in the year 1844, which authorized a femme covert to pass her real es- 
tate, lying in this State, in any other mode than that recognized by 
the common law. Ellison v. The Mayor, 558. 

2. Same.—A deed to land made by a femme covert in 1814, in which the 
husband did not join, not acknowledged on privy examination apart 
from the husband, and daly certified, as required by that statute, will 
not divest her title, although she had obtained a divorce a mensa et 
thoro from the husband ; such divorce did not dissolve the bonds of 
matrimony, or enlarge the capacity of the femme covert to con- 
vey. Ib. 

3. Statutory separate estate of wife: for what purpose eannot be sold.— 
A married woman cannot, directly or indirectly, whether by deed ab- 
solute or mortgage, convey her statutory separate estate in payment 
of her husband’s debt. Weil ds Bra. v. Pope, 585. 

4. Same; conveyance of; when valid.—Under section 1552 of the Revised 
Code, a conveyance by husband and wife jointly of the wife’s statu- 
tory separate estate, properly acknowledged and certified, is valid, 
«though there were no attesting witnesses, and the grantors, who can 
not write, make their mark only. J. 

See HussBanp anp Wire, 1, 2, 7. 


DETAINER—UNLAWFUL. 

1. Justice of peace; duty of in unlawful deteiner. — Vt is the duty of the 
justice of the peace rendering judgment in unlawful detainer, to fix 
the value of the yearly rent of the premises, and to grant the de- 
fendant an appeal and supersedeas upon tender of the statutory bonds 
with sufficient surety. Ex purte Grant & O Barr, 16. 

2. Same: power of probate judqe.—-The refusa) of the justice to grant the 
appeal and supersedeus, in such a ease, is a denial of justice, and the 
probate judge, upon proper application to him, may issue a writ of 
certiorari wpon the execution of proper bonds, to remove the cause 
to the cireuit court, and along with it may cause a writ of supersedeas 
to go to the sheriff, commanding lim to desist from the execution of 
the justice’s judgment, and to restore possession of the premises. Lh. 

See Mositr. 


EJECTMENT. 
1. Ejectment: what will deteal recovery in. —I\v ejectment. a defendant 
in possession, wid not estopped because of some act done by him, or 

some relation existing between him and the plaintiff. may show an 
outstanding title In a stranger to defeat a recovery. Ellison v. The 
Mayor, 558, 
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1. Eminent domain; what constitutes “‘public use” within meaning of.— 
Lines for the transmission of telegraphic messages may constitute a 
work of public use under the laws governing the right of eminent do- 
main. N.O.M.& T. R. RB. Co.v. 8. & A. T. Co. 211. 

2. Same; what owner in possession cannot set up, to prevent exercise of 
right of.—I\n proceedings, under the statutes of this State, by a tele- 

graph company to obtain the right to construct lines over the right of 
way of a railroad company, the railroad corporation cannot complain 
that another telegraph company, to whom it had granted the exelu- 
sive privilege over its right of way. was not made a party. /#. 

Same.—Nor is it an available objection on the part of the railroad com- 

pany, that the petition initiating the proceedings does not show that 
there were owners in fee—apart from the railroad corporation—of the 
lands over which the easement is sought. Jb. 

. Same: what cannot defeat—A_ contraet ceding to a telegraphic com- 
pany the exclusive right of operating and maintaining its lines over 
the right of way of a railroad company, even if otherwise valid, can- 
not debar the State, in the exercise of the right of eminent domain, 
trom authorizing the establishment of another telegraph line over the 
same right of way. Jb, 


ERROR AND APPEAL. 

1. Appeal: what not such final decree us will supporl.—A_ deeree of the 
probate court, rendered on petition of the widow to be allowed the 
exemption given by section 2884 of the Revised Code and one-third 
of moneys received by the administrator from rents of decedent’ s 
real estate, which determines the right to the exemption, but continues 
the claim for rents. is not such a final decree as will support an ap- 
peal. Boud v. Mare, 177. 

2. Appeal: what such final decree as will support.—A deeree in chancery, 
setting aside a decree of sale of land. and a confirmation of the sale, 
on petition of a minor interested adversely to the complainant therein, 
on the ground that the court bad not obtained jurisdiction over her, 
and letting her in to detend, is such a final decree as will support an 
appe al. Labor v. Lorance. 545. 

3. Same.—An appeal lying to revise such action of the court, mandamus 
will not lie to compel the chancellor to vacate and set aside such 
order. 

4. Appeal from county court: when should not be dismissed—Ax appeal 
taken from the county to the cireuit court cannet be dismissed, 
because the county court had adjourned for the term. when the ap- 
peal was sued out. Mobley v. The State, 646. 

5. What not vecisable on errorv.—lt can not be assigned for error. that the 
court below refused to hear argument on a motion for new trial, and 
overrwed it without allowing argument. Crosby v. Hutchinson, 5. 

6. Same—The appellate court cannot revise the action of the lower court 
in overruling a demurrer to a writ of garnishment. when no written 
demurrer appears In the record. Carry ve Woodward, 371. 

Same.—Pleadings and decisions of the court thereon, which the law 
requires to be entered of record, although nothing be alleged ore 
fenus by cither party, and no exception be reserved and sealed, con- 
stitute the “record”? within the meaning of the statute allowing bills 
of exception; and the action of the primary court as to such matters 
will not be revised, when the only evidence of their existence and the 
action of the court thereon, is the recital in the bill of exceptions. 
Petty v. Dill, 641. 

8. Presumptions in favor of court beluw.—-A party excepting to the adimis- 
sion of evidence ust show that it was obnoxious to the objections 
made to it; if the matter appear at all doubtfal the ruling of the court 
below will be sustained. Holland v. Barnes, 83. 
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ERROR AND APPEAL — Continued. 

9, Same.—A formal issue joined between the parties is presumed, from a 
recital that a jury came and were empanneled to try the issue joined. 
Gray v. Raiborn, 40. 

10. Same.—Unless it affirmatively appears to the contrary, it will be pre- 
sumed that a charge upon the effect of the evidence, was given at the 
request ot one of the parties. Bell ef ux. v. Allen, 125. 

11. Same.—I[t will be presumed that the court rightly overruled a demurrer, 
when the grounds of demurrer are not disclosed, Collins v. Mountain, 
201. 

12. Same.—Where the record of the appointment of a guardian ad Litem 
recites that. ‘it appearing that the defendant,’ H. L. “is under the 
age of fourteen years,” residing, &e., it will be presumed, in any other 
than a direct attack on appeal, that these facts were proved, although 
no aftidavit or other proof appears in the record. Such recitals, 
coupled with the appointment of a guardian ad litem, who accepted 
and filed an answer for the minor, give the court jurisdiction ; and its 
decree, although it may be erroneous, can be avoided only by direct 
attack on appeal. Tabor v. Lorance, 543. 

13. Same.—On the trial of the right of property judgment against the 
claimant for the assessed value of the property is aclerical misprision, 
amendable on motion in the court below, and not ground for reversal ; 
and where the jury find for the plaintiffs and assess the value of the 
property, to which the claim was interposed, ata certain sum, and the 
plaintiffs acknowledge the receipt of a portion of such value, where- 
upon judgment is rendered against the claimant for the remainder 
only, it will be presumed on appeal, in the absence of any objection 
below, that the judgment was matter of consent, or without objection 
on the part of the claimant. Gray v. Raiborn, 40. 

14. Injury; presumption of, from error.—Where a clear legal right to 
“propound an inquiry has been denied, allowing other witnesses to 
answer the question afterwards, will not cure the error, unless the 
appellate court can clearly see that the error could not have injured 
the party complaining of it. Holland v. Barnes, 83. 

15. Error; when not ground for recersal,—Where the nature of the plead- 
ings is such that in no event is the plaintiff entitled to recover, the 
court will not consider his assignments as to error intervening on the 
trial. [vror without injury is not ground for reversal. Smith v. 
Huckabee, 191. 

Same.—When on the undisputed facts of the case it is clear that the 
plaintiff is entitled to recover, erroneous rulings of the court do not 
injure the defendant, and are not grounds for reversal. Howze v. 
Patterson, 205. 

17. Objection to jurisdiction ; when too late. —If suit is brought in a justice’s 
court for an amount of which he has not jurisdiction, the question not 
being raised there, and on appeal to a court which has jurisdiction a 
trial is had on the merits, without objection, such want of jurisdiction 
of the justice cannot be urged on error. S. d& N. A. R. R. Co. v. 
Brown, 651. 

18. Cross assignment of error: when not allowed.—The appellee can not 
make a cross assignment of errors, when judgment has been rendered 
_in his favor from which he can not appeal. Wright v. Evans, 104. 

19. Same ; practice as to.—Cross assignments of error must be predicated 
on bill of exceptions taken by the appellee; he can not reserve ex- 
ceptions in appellant’s bill and base a cross-assignment on them. JO. 

20. Cross assignments of error; when disregarded.—Cross assignments of 
error not made in accordance with the rules, will be disregarded. 
Ketchum v. Creagh, 225. 

21. Charge of court, exception to; when not aveilable—A mere general 
exception to the charge of the court, consisting of separate and 
distinct propositions, cannot be sustained unless the charge is wrong 
as an entirety. Holland v. Barnes, 83. 


16. 














680 INDEX. 


ERROR AND APPEAL— Continued. 


22. Judgment; when not arrested.—Judgment rendered on, and corres- 
ponding with the verdict, can not be arrested or set aside in this 
court, on the ground that it is for a greater amount than claimed in 
the complaint, when not previously objected to, in the court below. 
Gov't. St. R. R. Co. v. Hanlon, 71. 

23. Sustaining general demurrer: when not ground for reversal—A mere 
general demurrer may be overruled for that reason ; but where such a 
demurrer was sustained to a plea which is insufficient, and tenders an 
immaterial issue, is not ground for reversal. James v. The State, 180. 


ESTATES OF DECEDENTS. 

1. Decedent's land; sale of, when void.—Under the act of February 7th 
1854 (now 4 4 2224, 2225, R. C.) where lands descended or devised to 
infants or persons of unsound minds, are ordered t» be sold by the 
probate court, its failure to ascertain the necessity for the sale by 
depositions, taken as in chancery proceedings. renders the sale void. 
Bland v. Bowie, 152. 

2. Same; when decree of sale not void.—Where the court has obtained 
jurisdiction by the filing of a proper petition by a proper party, con- 
taining the jurisdictional allegations, and its record recites the ascer- 
tainment of the necessity for a sale by proof taken by depositions, as 
in chancery proceedings, errors of the court in determining that the 
depositions were taken as in chancery proceedings, or that they 
proved the necessity for the sale, and the like, are mere errors and 
irregularities after jurisdiction attached, which will not avoid the 
decree, except on direct attack on appeal. Jb. 

3. Same; what may be looked to, to sustain a decree of sale.—Where the 
decree of sale recites that proof was made by certain witnesses, “taken 
by depositions as in chancery proceedings, which testimony has been 
filed of record in this proceeding,” the testimony thus identified and 
referred to becomes a part of the record; and if it be doubtful from 
the recitals in the decree what the witnesses proved, such testimony 
must be looked to, to ascertain whether the necessity for a sale was 
proved. Ib. 

Title to land of decedent: when divested out of heirs.—The title to 
land sold, on credit, under order of the probate court for distribution, 
is not divested out of the heir until a conveyance is executed under 
order of the court, after ascertaining that the entire purchase money 
has been paid. Aetchum v. Creagh, 224. 

5. Sale of lands of decedent; what principle applicable to.—Sales of land 
of decedents made under order of the probate court are judicial sales 
to which the maxim caveat emptor applies in all its vigor. Bland vy. 
Bowie, 152. : 

Descent ; what law governs as to.—The law in force at the time of 
descent cast governs as to the capacity to take lands. If capacity ts 
then wanting, subsequent laws enlarging it will not operate retrospect- 
ively, so as to divest an estate in lands which on the death of the 
ancestor vested in the State or elsewhere. Donovan v. Pitcher, 411. 

See Exemptions. 
See Execvrors AND ADMINISTRATORS. 
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EVIDENCE. 

1. Evidence ; admissibility of.—In an action against an express company 
for failure to deliver certain jewelry, the consignee was examined on 
interrogatories, and required in one of them to append the invoice to 
his answer, and to state the value of the part of the jewelry received 
and of the part not received. He answered appending the invoice, 
enumerating the articles not received, and the value of each, and then 
stated: the values attached to each article are the invoice prices, and 
the total value of the missing articles is $163 25. Held, that an ob- 
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jection to this portion of the answer on the ground that the witness 
was not testifying of his own knowledge of the value of the missing 
articles, but only as to the invoice value, even if well taken, went only 
to the weight and not the competency of the evidence, and was no 
reason for excluding it. Southern Express Co. v. Hess, 19. 

2. Evidence ; admissibility of ; rule as to.—Evidence admissible against 
one or more defendants can not be excluded, because inadmissible as 
to their co-defendants; these latter may protect themselves by asking 
charges properly limiting the evidence. Collins v. Mountain, 201. 

3. Declarations by husband to wife; when not admissible evidence.— 
Declarations made by the husband to the wife, after the execution of 
a mortgage on lands, the title to which he took in his own name, at 
the time of the purchase (which the wife alleged was made with 
moneys belonging to her separate estate) are not admissible evidence 
against the mortgagee, to raise a resulting trust, or equity to charge 
the land in favor of the wife. Telford v. Torrey & Lockwood, 120. 

4. Same; how weighed.—Declarations made between husband and wife in 
the privacy and confidence of the marital relation are in all cases most 
unsatisfactory evidence, to be received and weighed with great caution 
and circumspection. Jb. 

For evidence relating to Crrminat Law, see that title. 


EXEMPTION. 

1. Exemption law in force in 1864; construed.—The laws in force in this 
State in 1864, exempting property from levy and sale, did not propio 
vigore set apart or exempt any specific property except burying 
grounds. Steele v. Moody, 418. 

2. Same.—These laws conferred upon heads of families resident in this 
State a mere privilege, which could not ripen into a right until 
asserted and exercised in che manner provided by law; and the right 
to a homestead when claimed being dependent on proceedings to as- 
certain its location, quantity and value, such claim was a condition 
precedent to its allowance, and if not made before a sale the exemp- 
tion was lost. Jb. 

38. Same; proceedings to obtain exemption in bankrupt cowt.—Under the 
bankrupt law and rules and general orders of force in May, 1868, a 
debtor adjudged a bankrupt on his own petition was required to claim 
the exemptions given by its 14th section (which included the exemp- 
tions allowed by the State law in 1864) at the time of filing the peti- 
tion, and the mode of claiming and obtaining the exemption was 
specifically pointed out, and unless this was done before a sale by the 
assignee, the debtor waived his privilege of claiming the exemption. 


4. State court; jurisdiction as to exemptions in favor of bankrupts—Upon 
the filing of the petition in bankruptcy, the court of bankruptcy 
obtains full and exclusive jurisdiction over the bankrupt, his estate 
and the exemptions he is entitled to claim out of it; and where the 
assignee sells property to which the bankrupt had title at the adjudica- 
tion of bankruptey, no State court can entertain any inquiry as to 
whether such property was exempt to the bankrupt. Jb. 

5. Homestead, claim of; what cannot be asserted in State court—A mere 
claim of exemption made by the bankrupt to his assignee, but not 
incorporated in the schedules to his petition and not allowed by the 
assignee or certified by the judge or register, cannot be asserted in a 
State court against a purchaser from the assignee. Jb. 

6. Same.—Where the bankrupt inadvertently omitted to claim the ex- 
emption in his schedule, or thisdescribed his homestead, the court of 
bankruptcy may cure the omission by allowing an amendment, but no 
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other court can exercise this power, or receive parol proof to cure the 
mistake. Tb. 

7. Exemption; what law governs.—The laws in force at the hushand’s 
death govern as to the exemption of property from sale for payment 
of debts in favor of the widow and minor children. Rotlenberry y, 
Pipes, 447. : 

8. Same.—The laws in force at the time of the ancestor’s death govern as 
to the exemptions in favor of the widow and children. Subsequent 
legislation can not enlarge or diminish their rights in this respect. 
Taylor v. Taylor, 135, 

9. Same; when probate court has not jurisdiction to allot—Where the 
administrator in chief sold property, exempt from administration in 
favor of the widow and minor children, without claim on their part, 
and the proceeds of sale were mingled with the assets generally and 
applied in the course of administration, the probate court has no 
jurisdiction to allow the exemption out of the funds of the insolvent 
estate in the hands of the administrator de bonis non. The right and 
remedy of the widow and children is against the administrator who 
converted the exempt property, and not against the administrator 
de bonis non, or the assets in his hands. /0. 

10. Exemptions prior to Revised Code.—Under the luw in torce in the year 
1866, prior to the time when the Revised Code went into operation, 
the widow, or if no widow, the minor child or children of a decedent, 
were not entitled to have set apart and exempted 3500 worth of real 
estate, including the homstead, &c., unless there was a necessity for a 
sale of all of decedent's land to pay debts. Lottenberry v. Pipes, 447. 

11. Same.—The statutes then in force pointed out the contingeney upon 
which the exemption arose, and the manner and time in which it 
should be claimed ; they conferred no rights, but gave a mere privilege 
which might ripen into a right, if exercised and asserted in the mode 
and upon the event prescribed by the statute. If the exemption was 
not claimed before sale, it was lost. Jb. . 


EXECUTORS AND ADMINISTRATORS. 

1. Final setlement ; what not ground for deferring.—After the lapse of 
seven years from the grant of administration, a final settlement should 
not be deferred at the instance of the administrator, because of out- 
standing debts or unsettled accounts. Ditmar’s Adm’r v. Bogle’s 
Distributees, 169. 

Allowance on partial settlement ; effect of —An item allowed in a former 
or partial settlement is presumed to be correct on the administrator's 
fina! settlement, unless the party impeaching the correctness of the 
item overturn the presumption by proof. Jb. 

Administrator ; when liable for interest—An administrator who inter- 
mingles with, and treats as his own funds, moneys of the trust estate, 
thereby becomes its debtor and liable for interest. J. 

Same; when not entitled to credit for deposit.An administrator is not 
entitled to a credit for the amount of a deposit, in his own name, lost 
by the failure of the bank in which he had placed it, although the 
deposit was made with the intention, known only to himself, that it 
should be kept there to replace or repay the amount of trust funds 
used by him. Jb, 

Same.—If the administrator, after the breach of trust in mingling and 
using trust funds as his own, could be entitled to any credit fora 
deposit made to repay or replace the funds thus used, it could only be 
by a deposit in his representative capacity—a deposit with such ear 
marks that all could distinguish it as a trust fund. Jb. 

Same; when not entitled to allowance for counsel fees.—It is not error 
to refuse an administrator credit for counsel fees, when it does not 
appear that he has paid any. /b. 

Hire of wife's slaves; when proper charge against husband.—The hus- 
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band is properly chargeable, on settlement of his administration, with 
the hire of the wife’s slaves. remaining in his service after her death. 
Smyley v. Reese, 89. 

Administrator ; when properly chargeable for -failure to collect debts.— 
An administrator is properly charged with the amount of a debt due 
the estate, and which he tailed to collect, although he had ample time 
and opportunity, before the debtor became insolvent. 1b. 

Same; what interest chargeable with.—An administrator is chargeable 
with interest on receipts until disbursed, unless he discharges himself 
by oath that he has not used the funds, and with the interest, as well 
as principal, of debts which he negligently failed to collect; and this 
liability for interest is not affected by the intervention of the late 
war. 1b. 

Counsel ; employment of, by adminisirators.—Under our system, exec- 
utors and administrators are entitled to the advice and aid of counsel, 
in most matters connected with the discharge of their duties, whether 
involved in litigation or not; and this is especially true of partial and 
final setflements. 0. 

Same: when administrator should be allowed credit for fees, paid to.— 
Where such services are obtained by the administrator, in good faith, 
for his own protection, and not to antagonize the heirs or gain a _per- 
sonal advantage in opposition to his duty as trustee, he should be 
allowed counsel tees, if fair and reasonable, when gauged by the value 
of the estate and the services rendered. Jb. 

Same; when credit for, properly disallowed.—Where exceptions are 
sustained to several items of credit claimed by an administrator, and 
as to which he had acted improperly and negligently, a credit should 
not be allowed him for the entire compensation paid to counsel for 
services rendered in the settlement; and if such a claim is presented 
in solido, it is properly rejected. Tb. 

Same.—In such a case, the administrator is entitled to an allowance of 
reasonable counsel fees, only for such services as he was entitled to 
have, whether engaged in litigation or not, and for resisting excep- 


tions to items, as to which he had acted in good faith, and was with- 
out fault. Jb. 

Outgoing administrator: when administrator de bonis non proper party 
to compel settlement by.—When the period for the presentment of 
claims has not expired, nor the time arrived when distributees are 
entitled to distribution, the administrator de bonis non is the only 
party entitled to cail the outgoing administrator to a final settlement, 
and to recover from him unadministered assets, or charge him with a 
devastavit. Waring v. Lewis, 616. : 

Suime.--The decree rendered on such a settlement, in the absence of 
fraud or collusion between the outgoing administrator and his sue- 
cessor, is to be regarded as final and conclusive between thé outgoing 
administrator and the distributees: although, as to the administrator 
de bonis non, it may be regarded as prima facie evidence only, in a 
proceeding to charge him for negligence in not obtaining a larger 
decree. 1. 4 

Exceutor or administrator : power over choses in action of deceased. — 
An executor or administrator has the full legal title to the choses in 
action and debts due the deceased, and may release, compound, and 
discharge them, as fully as if he were the absolute owner, being an- 
swerable for improvidence in the exercise of the power; and in the 
absence of fraud or collusion, no remedy can be pursued against those 
bona fide making satisfaction, accepting a release, or entering into 
the composition of a debt with him. Jb. 

Payment in Confederate currency; when extinguishes debt.—Payment 
io an executor, administrator, or other trustee, in bank notes or other 
currency, Which is or may be the circulating medium at the time of 
payment, operates an extinguishment of the debt, in the absence of 
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fraudulent collusion between the debtor and the party accepting pay- 
ment; and the remedy of parties interested, if the transaction is reck- 
less or improvident, is against the administrator or trustee receiving 
such payment. Ib. 

18. Unauthorized loan; when administrator only party to accept payment 
of.—Where the administrator loans money without authority of law, 
or makes other unauthorized use of it, the cestud que trust must elect 
to charge him with the fund thus used, or to accept the investment ; 
and when the administrator is charged with, and accounts for the 
fund so used, it becomes his individual property, and he alone can 
accept satisfaction of it. 0. 


EXECUTION. 
See Costs, 36. 


EXPERT. 
See Wrryess, 1. 


FRAUD—FRAUDULENT CONVEYANCES, 

1. Fraud; burden of proof as to.—Where an allegation, whether nega- 
tive or affirmative in form, involves a charge of fraud, the burden of 
proof is on the party making the charge. Zompkins v. Nichols & 
Jamison, 197. 

Same; when not imputed.—Fraud will not be imputed, when the facts 
and circumstances out of which it must arise may consist with pure 
intention; to create such an imputation, the facts must be such that 
they are not explicable on any other reasonable hypothesis. 10. 

. Possession of land; to what referred—Where the possession of land 
appears to be in a mother-in-law or in a son-in-law who live together 
upon it, the possession will be referred to the legal title. The ap- 
pearance of possession by the mother-in-law is not a badge of fraud 
where she has conveyed to the son-in-law, and her conveyance has 
been duly recorded. 1/6. 

. Relationship of parties; not of itself badge of fraud.—The relation of 
mother-in-law and son-in-law, between the vendor and vendee of land, 
is but a circumstance from which, in connection with other facts and 
circumstances, fraud may be inferred. The relation is not of itselfa 
badge of fraud, and does not shift the burden of proof. /b. 

Fraudulent intention of vendor; when will not invalidate conveyance.— 
The intention of the vendor to defraud creditors cannot invalidate her 
conveyance, unless the vendee participated in the intended fraud. Jb. 


GUARDIAN AND WARD. See REtEAseE. 
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HUSBAND AND WIFE. 
1. Husband and wife; power of to purchase and mortgage lands.—There 
is nothing in our statutes creating the separate estate of the wife which 
forbids husband and wife from purchasing real estate for the latter, 
accepting a couveyance to her, and cotemporaneously executing a 
mortgage on the land to secure the purchase money. Marks v. 
Cowles, 49%. 

2. Same; effect of payment of purchase money with corpus of wife's es- 
tate—The use of moneys constituting the corpus of the wife’s statutory 
estate in part payment of the purchase money cannot authorize the 
wife, during coverture, to repudiate the transaction, nor give her an 
equity, when foreclosure of the mortgage is sought, to charge the 
lands with the reimbursement of her money used in paying for 
them. Jb. 

3. Same; vights of mortgagee.—While such a purchase imposes no per- 

sonal hability on the wife, and greates no charge against her statutory 
esiate, the conveyance and mortgage are valid, and the mortgagee is 
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entitled to his decree for foreclosure if the purchase money is not 
paid. 1b. 

. Husband ; rights and duties as trustee of the statutory estate of wife— 
Under our statutes, the husband, as trustee of the wife, has power, 
with the concurrence of the wife, to invest moneys the corpus of her 
statutory estate in the purchase of lands. /2. 

Same.—The statutes require the husband to ‘‘manage and control” the 
estate of the wife, with the view oi preserving it, and making it pro- 
ductive of income and promotive of the comfort of the family; and 
keeping these ends in view, he may make such investments of the 
wife’s money as he may deem best. Jd. 

5. Statutory estate; what creates.—A conveyance to a married woman *“‘to 
her own separate use, benefit and behoof,” free from the claims of the 
husband, &c., creates an equitable, not a statutory separate estate. 
Pepper v. Lee, 33. 

. Statutory separate estate ; what does not constitute mortgage of —A mar- 
ried woman received direct from the owner a conveyance of real 
estate, paid for and improved by the husband wholly with funds drawn 
by him out of a firm of which he was a member, and to which he all 
the time remained a debtor. Afterwards the husband induced the 
wife to join him in a conveyance of the property, as security for the 
payment of a loan made to the firm, on the faith of the security, to 
relieve it from embarrassment, and to be used in carrying on its busi- 
ness. At the time of the purchase neither she nor her husband owned 
any property. The loan not having been paid, and the firm having 
failed, the property was sold under a deed of trust: Held, 1. That 
the property, although conveyed ‘directly to the wife, was liable in 
equity for the satisfaction of the debts of the firm. 2. That the effect 
of the wife’s conveyance being to convert the property into a security 
for the satisfaction of the firm’s debts, a purpose to which a court of 
equity would devote it, neither the conveyance nor a sale under it, 
would be set aside at the wife’s instance, as presenting a case of mort- 
gage of her statutory separate estate for the payment of the husband’s 
debts. Mathews v. Sheldon, 136. 

8. Wife; funeral expenses of ; not chargeable against her statutory estate.— 
Our statutes creating the wife’s statutory estate, do not absolve the 
husband from his common law obligation to provide suitable sepulture 
for the wife, and he is not entitled to any credit, on the settlement of 
his administration of her estate, for such expenditures. Smyley v. 
Reese, 89. 

9. Same.—Whether the husband who had not ability to bury the wife, in 
a manner corresponding to her condition and fortune, should not be 
allowed to claim suitable funeral! expenses out of her estate, is a 
question not presented in this case, and not affected by this deci- 
sion. Jb. 

10. Gift by wife to husband; what necessary to uphold.—A gift by the wife 
to the husband, of money constituting a part of the corpus of her 
statutory separate estate,—if it can be made otherwise than by will— 
can not be sustained, unless shown by the clearest evidence not to 
have been tainted by the influence growing out of the relation of 
trustee and cestué que trust, and that it was such as could be prudently 
made, and one which the trustee could conscientiously have permit- 
ted, if made to another for whom the wife entertained an affection. 


~~ 
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See Resuxtrine Trust, 1, 2, 3. 
See PLEADING AND Practices, 16. 
See Nortog, 2. 

See Deerps, 1, 3. 


INJUNCTION. 
See CHANCERY, 
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JUDGMENTS AND DECREES. 


1. Same; validity of order made during late war.—An order of sale 
made on a proper petition by the probate court in 1863, is valid, and 
a revivor of it by the court three years afterwards is unnecessary to 
authorize a sale under it, where circumstances, such as existed during 
the late war, made a sale before that time inexpedient. Bland y, 

Jowie, 152. 

2. Sale; decree for, under control of court until confirmation.—Until the 
sale is confirmed it is incomplete and fully under the control of the 
court and confers no rights. If any injury has resulted from the lapse 
of time between the rendition of the decree and the sale under it, the 
court in the exercise of a sound discretion would refuse to confirm it. 
Lapse of time between the rendition of the decree and the sale under 
it can not prejudice the purchaser, and he can not be heard to com- 
plain of it. Lb. 

3. Decree; when may be vacated at subsequent term.—All courts of record, 
whether of general or limited jurisdiction, may at any subsequent 
term vacate an order or decree void on its face, but not for matter 
dehors the record except in eases of fraud, and the death of a party 
before rendition of the decree. 1b. 

4. Same; who must have notice of.—Where a sale of lands, for distribu- 
tion, regularly made under order of the probate court and duly con- 
firmed by it, is sought to be vacated at a subsequent term, at the 
instance of the purchaser, the court has no jurisdiction to vacate the 
decree of sale, unless proper notice has been given the heirs and 
devisees. Jb. 

5. Same: who can not move to set aside—The purchaser is not a party to 
such a decree, and has no right to move to have the decree of sale set 
aside.—Jb. 

See CHANCERY. 


LANDLORD AND TENANT. 
See Action, 1. 


LIEN. 
See Commission MErcHAN'TS, 2. 


LiMITATIONS, STATUTE OF. 

1. Limitations; different statutes of. construed.—The act of 1802, which 
was the only general statute of limitations in existence in this State 
prior to 1843, (Clay’s Digest, 227-8, sections 7 and 8) by its 7th sec- 
tion barred actions of ejectment, or other actions dependent on a 
right of entry, in twenty years; and by its 9th section barred all other 
actions for the recovery of lands, in thirty years. dvey v. Blum, 172. 

2. Same.—By the act of 1843, (Clay’s Digest, 329, 4 93) ten years was the 
period prescribed as the limitation of all actious, irrespective of their 
form, for the recovery of lands; and by the judicial construction given 
to it, (Rawles v. Kennedy, 23 Alabama, 240), possessions existing at 
the time of its passage were held to be governed by the statute of 1802, 
unless the latter act sooner effected a bar. 1b. 

3. Same.—By the Code of 1852, the same period of limitation was con- 
tinued, (4 2476) and all former statutes of limitation were declared 
repealed (% 10); but existing causes of action, on which suits were 
then pending, and those on which suits were commenced 
within one year after its adoption, were excepted from its 
operation, and were thus left without any statutory bar. Jb. 

4. Same.—To remedy the defects of the Code as to canses of action 
existing at the time of its adoption, the act of 1854 (Revised Code, 
Z 226) was passed, which revives the former statutes of limitations, 
und declares them applicable to such existing causes of action; but 
these statutes are revived “for this purpose onty,” and cannot operate 
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LIMITATIONS, STATUTE OF—Continued. 


to revive a right of entry which commenced in 1840, and was barred 
under the act of 1848 before the act of 1854 was passed. 6. 

5. Limitations, statute of: period to be deducted from.—It is the settled 
law of this State, that in computing the time necessary to create the 
bar of the statute of limitations, the period elapsing between the 11th 
day of January, A. D. 1861, and the 21st of September, A. D. 1865, 
must be excluded. Carter v. Carter, 365. 

6. Slatute of limitations; when begins to run in favor of stockholder—A 
call must be made, or the company evidertly abandon its business, 
before the statute of limitations begins to run in favor of the stock- 
holder. when snit is brought against him, by a creditor of the com- 
pany, to recover unpaid subscription of stock. Curry v. Wood- 
ward, 371. 

Limitation in bankrupt law: te what does not apply—The limitation of 
suits by aud against an assignee to two years, prescribed by the bank- 
rupt law, has no application to an ejectment suit in a State court by a 
purchaser to recover from the bankrupt lands which his assignee had 
said, Steele v. Moody, 418. 


LOTTERIES. 

1. Lottery: what not construed to authorize—Setting up or carrying on 
lotteries being contrary to the general law and long declared policy of 
the State, no uncertain or doubtful terms or provisions in a charter 
will be construed to authorize them. Boyd v. The State, 601. 


MANDAMUS. 

1. Mandamus; when does not lic.—A remedial writ will not be directed to 
a judiciai officer, after his term of office has expired, to compel him 
to vacate an illegal or void order. Ea parte Trice, 546. 

2. Mandamus; power of circuit judge to issue in vacation.—The circuit 

judge has authority in vacation to grant a mandamus, to compel a 

ministerial officer to desist from the execution of process on a judg- 

ment which has been stayed by certiorari and supersedeas properly 

granted by the probate judge. Ex parte Grant & O' Barr, 16. 

3. Sume; remedy for refusal of.—Since the statute allowing appeals from 
judgments of circuit court judges on application for mandamus, the 
remedy is by appeal, and not by mandamus to compel the circuit 
judge to grant the application. 2. 

See County COMMISSIONERS, 3. 


MOBILE, CITY OF. 

1. Mobile city; authority given by charter as to wharves.—The purpose of 
the charter in conferring authority upon the city of Mobile to build 
wharves on its own property, and to acquire those of others, was not 
only to give the city control of the wharves and wharf business within 
its limits, but also to provide, by the revenue derived therefrom, 
reimbursement for the outlay in building and acquiring such wharves. 
No authority was given to build or aequire wharves for use without 
charge, and a lease of a wharf. declaring such a purpose, is ultra 
vires. Moog v. Mayor, &e. 561. 

2. Same.—The power to acquire wharves, for use free of charge, not being 
given, ii cannot be exercised indirectly, by stipulating, as the consid- 
eration of the privilege of purchasing the wharf at a given valuation 
by a certain time, that if not purchased the city will lease the wharf 
for a term of years, during which it should be free. Jb. 

5. Same.—Such a contract is not divisible: nor does the city, not having 
exercised its rights to purchase, take the property discharged of the 
stipulation to keep it as a free wharf, although the lessor may for a 
time have tolerated this departure from the terms of thelease. Being 
unlawful in its origin, and remaining unaltered in its terms, the lessor 
can maintain no action on the lease. J0. 
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MOBILE, CITY OF—Continued. 


4. Mobile; right given to regulate public market; effect of.—A grant of 
power by the State, to the municipal authorities of Mobile, “to estab- 
lish and regulate markets, and to prohibit the selling of meats except 
at public markets’ in that city, does not deprive the State of the right 
to require a license from persons, who carry on the business of 
butchers, under license from the municipal authorities. Henback vy. 
The State, 523. 

5. Unlawful detainer; what not necessary to constitute, under local act of 
Moile.—To constitute unlawful detainer within the provisions of the 
local act of Mobile. it is not essential that the party in possession, 
should have entered as tenant of the lessor. Collins v. Mountain, 201. 

Sume; local act of Mobile as to, who comes within provisions of.—One 
claiming under the heir of a tenant, entering after the termination of 
his possession by death, and before a surrender of the premises, to 
intercept the delivery to the lessor, comes within the provisions of 
that act. Tb. 

7. Mobile; power of to tux capit?! stock.—The city of Mobile, under the 
37th section of its charter, hus authority to impose a tax upon the 
shares of capital stock of an insurance company located and doing 
business in that city, whether it be deemed ‘capital employed” in 
business, or ‘personal property.’’ Mayor v. Stonewall Insurance 
Co. 570. 


MONTGOMERY, CITY OF. 

1. Montgomery, city of ; duty under its charter to repair streets.—The duty 
imposed by its charter upon the city of Montgomery, to keep its 
streets and highways ‘‘in repair,” is a perfect corporate duty, for the 
breach of which the city must answer in damages. Campbell's Adm’z. 
v. City Council, 527. 

. Same.— This duty is performed, when there is no detect, imperfection, 
or obstruction in the stieet, which renders it unsafe or inconvenient 
for use by the public; it has no reference to unlawful assemblages, 
violence, riots, and the like, whereby passage along the streets is 
temporarily rendered inconvenient or dangerous, for none of these 
oceurrences put the highway out of “‘repair.’’ Jd. 

3. Same; city. for what not liable.—The city is not liable for injuries re- 
sulting from violence, which the police by diligent discharge of duty 
might have prevented. Although appointed by the city, the police 
are quasi civil officers, for whose misfeasance, or non-feasance in 
office, the city is not responsible, though they are personally answer- 
able. Ib. 

. City council of Montgomery: without power to tax national bank 
stock.—Under the acts incorporating the city of Montgomery, its 
power to levy taxes is confined to a tax on real estate, personal 
property, specifically enumerated, certain pursuits, callings, pro- 
fessions and occupations, or business of particular kind, or the re- 
ceipts and incomes of some particular business. There is no general 
power to impose taxes on personal property, nor any specific power 
which can be construed to authorize the city to tax shares of the 
capital stock of a national bank. Peck & Baldwin v. City Council, 437. 

Appeals.—The charter of the city of Montgomery providing an appeal 
to “the first term of the circuit court,” as the remedy to revise the 
judgments of its municipal court,—the city court has no jurisdiction 
of an appeal from such judgment. City Council v. Belser. 379. 


MORTGAGE. 

1. Mortgage; what not essential to validity of.—It is not necessary to the 
validity of a mortgage of chattels that it should be in writing. Me- 
Keithen v. Pratt, 116. 

2, Mortgagee ; how bound to apply proceeds of sale of mortgaged prop- 
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MORTGAGE— Continued. 


erty.—A mortgagee receiving, from property covered by his mortgage, 
a sum of money, is bound to apply it to the extinguishment of the 
mortgage debt, and cannot appropriate it to the payment of an un- 
secured debt. Webster v. Singley, 207. a 

8. Same; when subsequent mortgagee may maintain action against, for 
money had and received.—Money received from a sale of the mort- 
gaged property and remaining In the hands of the prior mortgagee 
after the satisfaction of his mortgage, is money had and received, be- 
longing ea a@quo et bono to the subsequent mortgagees, for which they 
may maintain assumpsit against him if he refuses to pay it over. Jd. 

4. Same; what may be shown in such action.—In such an action the sub- 
sequent mortgagees may show the amount of money received by the 
prjor mortgagee from the mortgaged property, in order to ascertain 
the sum in his hands to which they are entitled. No resort to equity 

is necessary to compel the appropriation of the moneys thus re- 
ceived—the law directs the appropriation of each payment according 
to the source or fund from which it is derived. Jd. 

5. Mortgagee ; what does not enlarge right of, to apply payments.—In 
general the debtor, making a payment, has the right to direct its ap- 
plication at any time before the creditor, in the absence of such 
direction, has actually applied the payment ; the fact that the creditor 
holds two several demands, the smaller of which will be entirely ex- 
tinguished, if the payment is applied to it, does not enlarge his right 
to apply the payment. Petty v. Dull, 641. 

See HusBanD AND WIFE, 1-3, 7. 
See Ramroaps. 
See DEEps, 4. 


MUNICIPAL CORPORATIONS. 

1. Municipal corporations ; powers of.—Municipal corporations are mere 
creatures of the State, having no inherent right to govern, and pos- 
sessing such powers only as are granted by express words, or nec- 
essarily or fairly incident to the powers expressly granted, or essential 
to the declared objects and purposes of the charter. Mayor v. 
Moog, 561. 

2. Ultra vires, doctrine of ; how applied.—The invalidity of contracts be- 
cause wlira vires, is more strictly maintained in favor of municipal 
than of private corporations. Jb. 

See Mosinee, Crry oF. 
See Montcomery, City or. 


NATIONAL BANKS. 
See TAxaTION. 


NEGLIGENCE. 

1, Contridutory negligence ; general rule as to.—It is a general principle 
of law, that one essentially contributing, by his own misconduct or 
negligence, amounting to want of ordinary care, to produce an injury, 
cannot recover of a wrong-doer, whose act is not wanton and inten- 
tional. Gov't Street R. R. Co. v. Hanlon, 70. 

2. Same; what qualification subject to.—This principle, however, is sub- 
ject to the qualification, that the party to whom it is sought to be 
applied must be capable of volition—capable of legal wrong. 1b. 

8. Same; when can not be set up to prevent recovery.—Where by negli- 
gence of an adult, injury results to a child of tender years, to whom 
judgment and discretion can not be imputed, and who is conclusively 
— incapable of their exercise, contributory negligence can not 

e set up to defeat his right to recover. 2. 
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NEGLIGENCE —Continued. 


4. Same.—Negligence on the part of the parent is not an available de- 
fence, to an action brought by a child against an adult, for injuries 
occasioned by his negligence. /b. 

See Rariroaps, 2, 3. 


NEW TRIAL. 

1. New trial; when illegal order granting, not waived, and may be assigned 
as ervorv.—Where a court, after the expiration of the term, vacates 
without warrant of law a judgment rendered by it, grants a new trial, 
restores the original case to the docket; and the plaintiff appears, ob- 
jects to the proceeding, and moves to dismiss it, and—his objection 
being overruled—enters on a second trial, in which judgment is ren- 
dered against him, he may appeal, and rest on the introduction of the 
case in the court below, by the grant of the new trial, as an error fatal 
to the judgment. McLendon v. Darden, 67. 


NOTICE. 

1. Notice by publication; effect of.—Where notice by publication is the 
only mode by which a court is authorized to give notice of proceedings 
had before it, and due publication is made in the manner prescribed 
by law, such notice is as obligatory and binding upon parties affected by 
the proceeding, as personal service in a court of law, and is full legal 
notice to them. Ofis v. Dargan, 178. 

2. Notice to attorney: when notice to principal.—Where the wife, by the 
advice and agency of the husband. (who was also her attorney ina 
suit against them both to subject land to the satisfaction of several 
purchase money notes executed by him,) enters into a consent decree 
of sale of the land in controversy, and purchases under it, she can not 
be regarded as a bona fide purchaser without notice of the rights ofa 
transferee, noi a party to the suit. of another of the outstanding pur- 
chase money notes, the existence and holder of which were known to 
the husband. Notice to the husband, the agent, in such a case is 
notice to the wife, the principal. White v. King, 162. 

See JupeGMEnNTS anpd Decrees, 7, 






ORDINANCE OF CONVENTION OF 1867. 

1. Act of December 31, 1868: effect of.—The effect of the act of Decem- 
ber, 31, 1868, enacting that the provisions of ‘‘an ordinance relative 
to marriages between freedmen and freedwomen” should be extended 
to the 13th day of July, 1869, was to provide that freedmen and freed- 
women who were living together as husband and wife at the date of 
the act, and continued to do so until the 13th day of July, 1869, were 
to be considered as lawfully married. Jackson v. The State, 472. 


PARTNERSHIP. 

1. Partnership: test of.—A community of profit and loss is the test of a 
partnership, even where the dispute is between the partners. Howze 
v. Patterson, 205. 

2. Same; what constitutes.—Parties, casually met together, who make an 
agreement to buy what goods they can, either jointly or separately, 
and on reaching the home market to sell on joint account, and divide 
the proceeds among themselves pro rata, according to the amount 
each should put in the venture, become partners as to such venture. 
Lb. 

3. Same; power of partners.—Suach a partnership is a trading or commer- 
cial partnership, and one of the partners may borrow money in the 
name and on the credit of the firm, by note, bill, or otherwise, and all 
will be liable. Misappropriation of the funds by the partner burrow- 
ing the money does not relieve the firm from liability. 6. 
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PAYMENT. 
See Executors anp Apmrinisrrators, 17, 18. 


PLEADING AND PRACTICE. 
I, ComMpuatnt. 


1. Complaint in action to recover damages for personal injuries ; what 
need not allege.—In an action against a railroad company for injuries 
to the person, occasioned by its negligence, it is not necessary to aver 
that the plaintiff was in the exercise of reasonable care or without 
fault; these are matters of defence. Gort Street R. R. Co. ¥. 
Hanlon, 76. a 

2. Same; what treated as surplusage.—A complaint in such a case, if it 
contain averments embracing causes for which plaintiff may recover, 
is not demurrable because of averments of special damages, embracing 
causes as to which he is not entitled to recover: these latter averments 
may be treated as surplusage. Jb. : 

3. Action against railroad company for killing stock ; what complaint 
must allege.—The complaint in an action against a railroad company, 
to recover damages for the killing or injury of live stock by its train, 
is demurrable, unless it avers that the injury was negligent, or the 
result of negligence on the part of defendant, its agents or servants. 
8S. & N. R. R. Co. v. Hagood, 647. 

4. Complaint, on appeal from justice's court: when sufficient. —On a peal 
from a justice’s court, where the matier in controversy exceeds the 
sum of twenty dollars, the parties are entitled to a jury trial, and a 
statement of cause of action must be filed and issue formed, which 
can be submitted to the jury. Such a statement, although not subject 
to the technical rules of pleading, must set forth a substantial cause 
of action, or the defendant may demur. VM. & O. R. R. Co. v. 

Williams, 595. ; 

5. Same; when insufficient.—A complaint, or statement, filed on a) peal 
from a justice’s court, in an action to recover damages of a ral road 
for killing stock, which fails to aver that the killing was negligent, or 
the result of negligence, on the part of the railroad company, its 
servants, or agents, does not contain a substantial cause of action. 0. 


II. DemuRRER. 


6. Demurrer ; what grounds of can not be considered.—It seems that a de- 
murrer to a plea on the ground that “it is uncertain,’’ can not be con- 
sidered ; such objection does not specifically point out the defect, or 
give opportunity to avoid it by amendment. Sledge v. Swift, Mur- 
phy & Co. 110. 7 


TTT. Pueas, 


7. Plea; what not waiver of previous pleas.—Under the provisions of the 
Revised Code, pleas puis darrein continuance are not a waiver of 
pleas previously pleaded to the merits. Wright v. Evans, 108. 

8. Pleas puis darrein continuance ; what not grounds of demurrer to.— 
Whether, or no, such pieas must be verified is not decided; but want 
of verification is not ground of demurrer, but of objection to the filing 
_of the plea, or if filed to strike it from the file. Ib. 

9. Same.—-A plea allowable only to the further maintenance of the suit, 
but which in its terms is not expressly confined to that, is not de- 
murrable, if the facts in this respect are so stated that a material issue 
can be taken on them. Jb. : 

10. Set-off ; plea of, what demurrable.—A plea averring an indebtedness 
of plaintiffs for cotton shipped by defendants to them as warehouse- 
men, which they have failed to deliver or account for to defendants, 
but not averring a demand or refusal to deliver, does not negative a 
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rightful holding. or disposition of the cotton in accordance with the 
terms of the bailment, and discloses no subject of set-off in favor of 
the defendants. Sledge v. Swift, Murphy & Co. 110. 
11. Same.—A plea averring a shipment of cotton to plaintiffs by defendants, 
sale of it without authority and against the instructions of de- 


a i 


fendants, and a failure to account for it or the proceeds, whereby the 
plaintiff became indebted to defendants in a specific amount, does dis- 
close a good subject of set-off in favor of defendants, although no de- 
mand is averred: the unauthorized sale placing plaintiffs in defanit 
and rendering a demand unnecessary. JO. 

12. Arbitration: plea of, what defective.—A plea of arbitration by an 
agent is defective, unless it avers the agent’s authority to make the 
submission. Wright v. Evans. 108. 


TV. GENERAL PRACTICE. 


13. Atiachment; motion to quash.—A motion to quash an affidavit for de- 
fects or irregularities in the writ. or apparent on the face of the affi- 
davit. if made within the time prescribed for pleading in abatement, 
is addressed to the sound discretion of the court. and may be enter- 
tained or refused, and the party put to his plea. as the court may 
elect: and the exercise of this discretion is not revisable. De Bar- 
deleben v. Crosby. 363. 

14. Repleader; when not error to refuse.—\t is uot error to refuse a re- 
pleader after verdict. to a party who joined in issue tendered him in 
sufficient form aud not so narrow as to exclude any of his evidence, 
where the verdict responds to the issue joined. Crosby v. Hutehin- 
son, *. 

15. Misjoinder.—A misjoinder of plaintitts, whether disclosed by the record 
or by evidence on the trial. is fatal to recovery. Bell et ux. v. Allen. 
125. 

16. Same.—-Where the debtor of the wife, on transactions had with her 
while sole, makes a note payable to the husband alone—either the 
wife is the real beneficial owner (under % 2523 R. C.) and must sue 
alone, or the promise is an express promise to pay the husband as 
her trustee, on which he alone ean sue: and whether the one or the 
other, in no event could husband and wife maintain a joint suit upon 
the note. fb. 

17. Deposition; objection to. when too tate-—Under the provisions of 
2 2728 of the Revised Code, an objection to the entire deposition 
comes too late, if made after entering on thetrial. Brantley v. South- 
ern Life Insurance Co, 554, 

18, Matters of excuse: when cannot he given in evidence.—In an action to 
recover the statute penalty for refusal to enter satisfaction of a mort- 
gage, the defendant cannot give in evidence under a plea amounting 
toa mere general denial, matters of excuse or justification: such 
defense must be specially pleaded. Petty y. Dill, 641. 


POWER OF ATTORNEY. 

1. Powers of attorney: how construed.—Powers of attorney are, ordi- 
narily, subjected to a strict construction, and, like other contracts. 
must be read in the light of surrounding circumstances. In order to 
arrive at the intention of the parties, and to interpret the scope and 
meaning of the power. the court may receive evidence as to the relative 
position of the parties, their obvious design as to the objects to be 
accomplished, and the nature of the business cr transaction in which 
the principal was engaged. when the power of attorney relates to 
that. Brantley v. Southern Life Ins. Co, 554. 

2. Same; purpose of ; what evidence admissible ta show.--Where the at- 
torney was authorized to sign the principal’s name in the general 
transactions of his business. and given “fall power and authority to do 
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POWER OF ATTORNEY — Continued. 


and perform every act or thing whatever requisite to be done in the 
general transaction’’ of the principal's business, &c., the principal, in 
order to show that the attorney was not authorized to execute a note, 
in settlement of a claim against the principal as surety on the bond of 
an insurance agent (of the breach of which the principal was not in- 
formed), may prove that his sole business was that of a farmer, who 
rented his lands, and had made the attorney his agent for that pur- 
pose; and that the power was executed in view of a temporary absence 
from the State, during which he had requested the attorney to look 


after his business. 70. 


PROBATE COURT. 


i 


2. 


. 


” 
oo. 


Probate court; jurisdiction of.—-The probate court has jurisdiction, on 
the husband's settlement of his administration of the wife’s estate, to 
charge him with the corpus of the wife’s statutory estate, received by 


him, during her life, as her statutory trustee. Smyley v. Teese, 89. 


Same.—~Where the devises and bequests were invalid by reason of a 


void condition precedent annexed, and the administrators. with the 
will annexed, obtained an order of the probate court for distribution 
of the personalty among the legatees according to the provisions of 
the will, and made distribution accordingly, the probate court has no 
jurisdiction to render a decree in favor of the heirs at law against the 


administrators on final settlement. Carter v. Carter, 365. 


Same; as binding on minors as on parties sui juris.—A decree on 


final setilement of an administration, rendered by the probate court 
after jurisdiction has attached and become complete, is as binding and 
conclusive upon minors represented by a guardian ad litem, as upon 
parties sud juris. Waring v. Lewis, 617. 

See CHANCERY. 

See Estates oF DEcEDENTS. 

See Executrors anp ADMINISTRATORS. 


RAILROADS, 


i 


2. 


4] 


">, 


4. Presentment of clatins 


Cattle at large ; trespasses by and upon; what law not in force as to.— 
The common law doctrine in relation to trespasses by and upon cattle 
at large has never been of force in this State. M. & O. R. R. Co. 
v. Williams, 375. 

Same; liability of railroad for injury to.—The owner of cattle, having 
a right to suffer them to run at large, is not guilty of wilfully or negli- 
gently trespassing upon the road, if they wander on its unenclosed 
track ; and if they are killed or injured, by the negligence of the rail- 
road company, it must answer in damages to the owner. 12. 

Injury to stock; statutes in relation to, construed.—The various decisions 
and statutes, in regard to injuries to stock, by the cars and locomotive 
of railroad companies examined, and the construction of the statutes 
now of force deciared as follows: (1) ‘‘A railroad company is liable 
for injuries to stock, when they result from the negligence of the ser- 
vants or agents, whenever or wherever it may oceur. (2) If the injurv 
eccurs at or near a public road crossing, or any regular depot or 
stopping place, or within the corporate limits of any town or city, or 
heeanse of an obstruction which could or ought to have been per- 
ceived, no degree of diligence will excuse the company from liability, 

of the statute have been complied with.” 

ary being shown, the burden of proof is on 

f of negligence, or to show a compliance 


unless all the requirements 
{3) “In either case, the : 
the railroad to acquit | 


with the statute.” J. + 
jor énjury to stock; when sufficient.—lf the rail- 


road company appoints an agent for the special purpose of looking up 
and reporting injuries done to cattle by its trains, and a claim is pre- 
ferred to him, and he mekes report of it to the company in writing, 
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within sixty days, the presentment is sufficient, under 7 1402 of the 
Revised Code, although such agent is neither the president, superin- 
tendent, nor depot agent. S. & N. A. R. R. Co. v. Brown, 651, 

5 Same; what will authorize presumption of.—Proof that an agent, ap- 
pointed for the purpose of investigating and paying such claims, 
inquired after plaintiff to settle his claim within sixty days after it 
accrued, and offered to pay his attorney half the amount claimed, will 
ie wize a jury to infer due presentment. 1d. 

. ** Act te otect owners of stock on the line of railroads in this State ;" 
construe dT he ‘tact to protect owners of stock on the line of rail- 
roads in this State,” approved April 23d, 1873, is not compulsory 
upon eit! 1er railroad companies or the owners of stock, and does not 
increase the liability of th - companies for killing cattle. S. & N. A, 
A. i. Co. v. Haqood, 647. 

S45, iuis Mate chartered the Alabama and Tennessee 

Compan: to build a road from the Alabama River at 

ima, to a convenient potat on the Tennessee and Coosa Railroad, a 

road expecied to be built by a corporation chartered for that pur- 

pose. ‘The Alabama and Tennessee River Railroad Company, fol- 

lowing the route authorized by its charter, constructed some 135 miles 

of road fiom Selma to Blue Mountain, and did some work beyond 
that point in the general direct -_ authorized by its charter. 

In the year 1866, (no such road as the Tennessee and Coosa Rail- 

road hetina been constructed) the Alabama and Tennessee River 

Railroad Company was authorized to extend its road from Blue 

Mountain to ‘such point on the Georgia State line as the company 

might select.”" By this act the company was authorized also to unite 

and consolidate its road, stock and franchises with those of any other 
company in or out of the State, or to purchase the stock, property and 
franchise of ae other company in or out of the State with which it 
might become united. The Alabama and Tennessee River Railroad 

Company was by this same act authorized to change its name, and to 

xist under the new name ‘with all rights, liabilities and 

er the present name 5" the act expressly declaring 

tained in it should release the company from any 
obligation whateve 

At and prior to this time there ae two railroad corporations, 

chartered by the State of Georgia, to build a road from Dalton, Ga., 
or some other point in the western part of that State, ‘“‘to or towards 
the Alabama line.” ard these corporations were also authorized to 
unite and consolidate their stock, railroads and franchises with those 





‘ 
} 
i 









of any railroad of that or any adjaceni State, Neither of the Georgia 
corporations had built any railroad. or owned any property except 
their franchises. In August, LSU, an agreement was entered into by 
the three companies, ‘with a view to complete and own and use a 


continuous line of railroad from Selma by way of Rome to Dalton, 
under the authority and control of one set of officers,’ and in con- 
tinuation of the 135 miles already built. The agreement recited that 
all the companies were united and consolidated together, with the 
rights. powers and amg ises which belonged to either one or all of 
them, and thé property of each was vested in the con nsolidated com- 
pany. Stock-hoiders in each of the companies were to be entitled to 
the same amount of stock in the consolidated company; the stock- 
holders in the Georgia c mpany, heise, subscriptions to be allowed to 
pay up, or abandon their otions and retire, as they preferred. 
The ofiicers of the Ai: ‘elses e River Railroad Company 
were to exercise all conti ' er the property of al] the 
companies, and to contract debts for which ta proy ¢ ty of all the 
companies was to be bound. and that was to be the acting and con- 
trolling company, under its charter and name. until a new name should 
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be given to said consolidated company, and the organization of the 
Georgia companies was to be kept up only for the purpose of pre- 
serving, and enabling the Alabama company to exercise the franchises, 
thereby consolidated with those of the latter company, until the agree- 
ment should be confirmed. 

Afterwards the States of Georgia and Alabama by separate legisla- 
tive acts ratified the agreement for the consolidation of the Georgia 
companies with the Alabama and Tennessee River Railroad Com- 
pany, and authorized the consolidated company to adopt the name of 
the Selma, Rome and Dalton Railroad Company, and to adopt as its 
charter the charter of the Alabama and Tennessee River Railroa 
Company, ‘‘as now existing with all amendments.’’ After this, the 
consolidated company assumed a contract which the Alabama and 
Tennessee River Railroad Company had made for the building of the 
road from Blue Mountain to Dalton, and under this coniract the road 
was completed to Dalton. Held: 

7. The Georgia companies were dissolved by the consolidation and ap- 
proval thereof by the legislatures of Georgia and Alabama, and their 
franchises were transferred to the Alabama and Tennessee River 
Railroad Company. AMeyer v. Johnston, 237. 

& The organization of the Alabama and Tennessee River Railroad Com- 
pany continued with its powers unimpaired and its charter unaltered, 
save that authority from the State of Georgia had been given it to 
build the road from the State line to Dalton by way of Rome, the leg- 
islative acts of both States conferring power on it for that purpose, 
under a new and more appropriate name. Jb. 

9, The Selma, Rome and Dalton Railroad Company, which finished the 
road from Blue Mountain to Dalton, Ga., must be regarded as the 
same entity or body politic which, under the name of the Alabama and 
Tennessee River Railroad Company, built the road from Selma to 
Blue Mountain, and held liable accordingly for the legal and equitable 
obligations of the Alabama and Tennessee River Railroad Company. 


In the original charter incorporating the Alabama and Tennessee 
tiver Railroad Company, the directors consisted of nine persons in- 
cluding the president, and it is provided that “the president and 
directors or a majority of them” may borrow money and pledge 
the property of the company, &c. By an amendment, passed Feb- 
ruary, 1852, it was enacted that two additional directors may be 
elected, so as to make cleven directors including the president, instead 
of nine including the president, as authorized by the original charter, 
the new directors to be elected in the manner provided by the old 
charter, the eleven directors including the president, to be thus 
elecied, to be subject to all the restrictions and to have all the powers 
and rights applying to the board elected under the old charter * * 
* provided that six directors, including the president, shall consti- 
tute a quorum to do ail business.”’ Held: 

10. The charter and amendment being in pari materia must be construed 
together, and that the evident purpose of the legislature in using the 
words “including the president,’’ to designate what should constitute 
a quorum, was to indicate that the president, when present, should be 
considered as one of the six directors essential to form a quorum, and 
not to meke him an integral part of the corporation, without whose 
presence all the other directors could not constitute a quorum to do 
any business. Jb. 

11. A trust deed to secure a loan prepared and executed in accordance with 
instructions of a meeting of six or more directors, from which the 
president was absent, is the valid deed of the corporation. 


The Alabama and Tennessee River Railroad Company, on July Ist, 
1852, executed a deed of trust to secure a series of bonds it was about 
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to issue. After referring to the original charter, and the amendatory 
act of February, 1852, the deed recites that the company was engaged 
in constructing a railroad in the State of Alabama, on the route men- 
tioned in the charter through certain named counties, “‘in the direction 
of the Tennessee river, the route of which railroad has been duly 
surveyed and located.”’ &c. The words of the deed were very 
broad—it grants, conveys, sets over and transfers to the trustees and 
the survivor of them, the ‘‘railroad constructed and to be constructed” 
{by the Alabama and Tennessee River Railroad Company] as afore- 
said, with all appurtenances thereof, including “all lands, fixtures, 
structures,” &c., * * * machinery, piers, * * * franchises, 
privileges and rights, and all other property now owned and which 
may be hereafter owned by the railroad company,'’ together with tolls, 
incomes * * and avails from sale of bonds, &c. The deed con- 
tained ample covenants for further assurance. 

When this deed was executed the Alabama and Tennessee River 
Reilroad Company was not authorized to accept a grant of lands from 
the United States, and an act passed previously in that year, amend- 
ing the charter, empowered the company ‘‘to acquire such quantity 
and parcels of lands as may be necessary for the right of way, and for 
stations, depots, turn-outs,’ and the like. The legislature in 1858 
accepted lands granted by Congress in 1856 to the State for the use of 
the company, and by the act of 1858 confirmed and vested said grant 
in thecompany. Held: 

12. The title of the Alabama and Tennessee River Railroad Company to 
the lands granted, dates from 1858, and the lands held under this 
grant are not covered by the trust deed. When it was made the com- 
pany had no power to accept such a grant, and the acquisition of the 
land granted by it was not incontemplation. Jb. 

13. A separate branch road connected with the Alabama and Tennessee 
River Railroad Company, known as the ‘‘Ashby branch,’’ which was 
constructed under a special charter granted in 1868, by which other 
persons than the Alabama and Tennessee River Railroad Company 
might become stock-holders, did not pass by the trust deed of 1852. 

At that time the construction of but one main line was authorized or 
in contemplation, and it is only upon this the trust deed operates. Ib. 

14. Cars, locomotives and other rolling stock from time to time purchased 
or acquired by the company, either under its old or new name, as well 
as those in existence at the execution of the trust deed, were embraced 
hy it, subject, however, to any liens created thereon before or when 
they were acquired. Jb. 

15. Rolling stock, purchased by the receivers managing the railroad cor- 
poration, pending its sale by the court of chancery, is subject to the 
liens authorized by the court in the order for its purchase, and such 
liens cannot be superseded or lessened by the trust deed. Jb. 

16. The fact that a portion of the road, at the northern end, not built when 
the deed of trust was executed, was afterwards constructed, not on 
the route then surveyed and located, but on another route in the gen- 
eral direction authorized by the charter and amendments, did not de- 
prive the holders of bonds secured by the trust deeds on the road to 
be constructed in Alabama, of the right to a first lien on it. Jb. 

7. A portion of the route on which the railroad had done some grading, 
but was afterwards abandoned for another route on which the road 
was built, did not pass by the trust deed, but reverted to the owners 
of the soil. Jb. 


18. Mortgage of road to be constructed ; when takes effect.—A mortgage of 
a railroad to be constructed and of its appurtenances to be acquired, by 
a company chartered to build it, is valid, and the several appurtenances 
and ite:ns of property mentioned, which the company had authority 


— 
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to acquire, as soon as they came into existence were covered by the 
mortgage. 0. 

19. Franchise to exist as a corporation.—The franchise which a railroad 
company in this State transfers by its mortgage, is not its franchise to 
exist as a corporation, but only such of its franchises or privileges as 
will enable the grantee to have the same use and beneficial enjoyment 
of the property which the company itself had—especially is this the 
case when the charter merely authorizes the company to mortgage “its 
means, property and effects,” without express mention of franchises. 


20. Same.—The franchise to exist as a corporation pertains to the stock- 
holders as such, and each one’s interest therein accompanies the trans- 
fer of his share of stock. By statute in this State, the purchasers of 
a railroad are enabled to constitute themselves into a body corporate, 
and have all the rights and franchises in respect to it the company 
was vested with. Jd. 

21. Prior mortgage ; lien of, by what not divested.—Neither the making of 
necessary repairs upon a railroad, under a contract with the company 
giving a lien until paid for, nor payment therefor, in bonds secured by 
a subsequent mortgage, gives the trustees therein any “lien for repairs” 
against prior incumbrancers. /b. 

22. Railroad, receiver of ; when should not be appointed.—The case ought 
to be one of urgency to justify a court in appointing a receiver to 
manage and operate the business of a railroad at all; and officers con- 
ducting such a business, to whom no fraud or fault is imputed, should 
not be displaced from the ad interim management, pending litigation, 
merely because the corporation is insolvent. /b. 

25. ‘Same.—lIt might, instead, be sometimes more expedient to require the 
earnings of the road to be paid over to, and disbursed by a receiver 
appointed by the court, and to prevent by injunction the interference 
of others with the management. in the meantime. /d. 

24. Same.-—A court of chancery in this State has authority, without the aid 
of astatute, to take charge of, manage and operate a railroad, which 
is the subject of litigation, by its receivers, when such a course is in - 
dispensable to secure the rights of creditors and others or to prevent 
a failure of justice. Ib. 

25. Railroad, power of court over, when receiver has been appointed.— 
Where a court has been compelled to take possession by its receiver 
of a railroad, its whole power over it is confined to making necessary 
repairs and protecting the property. As from the nature of the prop- 
erty, it must be continued in operation ard sold as a going concern, 
to prevent serious injury and impairment in value, the court may con- 
tinue the running of trains and the usual business of the road, with a 
view to its economical conservation ; and if the income is insufficient 
for that purpose, may provide the requisite means by creating charges 
upon the property. Jb. 

26. Receivers certificates; when may be authorized.—A court of chancery 
has power, after proper notice to, and hearing of interested parties, to 
authorize the issue even of negotiable certificates of indebtedness 
creating a first lien, displacing other liens to that extent, on the prop- 
erty of a railroad which it is operating through its receiver, whenever 
it is necessary to raise money for the economical management and 
conservation of the property. Jb. 

27. Same; for what purpose can not be authorized.—A railroad company, 
the fruits of whose labor and expenditures are about to be lost by the 
failure of its enterprise, ean not, in order to raise money to complete 
it, create liens upon its property which will displace an older lien, 
and no prerogative of a court of equity arms it with powerto do so. Jb. 


47 
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28. Receiver’s certificates; what should be shown before authorizing.—The 
court should not authorize the issue of receiver's certificates of in- 
debtedness, unless a detailed statement is first made out specifying the 
items of the sum needed and the purposes to which it is to be applied, 
supported by clear proof of the correctness thereof and of the neces- 
sity for raising the money, and after proper notice to, and hearing of 
the parties interested. /d. ; 

29. Same; can not be sold at discount.—The chancellor has no power to 
disregard the laws against usury, by authorizing a receiver to borrow 
money, by selling interest bearing receiver's certificates of indebted- 
ness at less than their face value. Jb. 

30. First mortgage; what security not entitled to.—Holders of bonds se- 
cured by deed of trust upon property, which together with other 
property, not included in the deed of trust, was afterwards mortgaged 
to secure a subsequent series of bonds, some of which were placed in 
the hands of a special trustee, “to be applied exclusively for the pur- 
pose of discharging the property conveyed from prior hens,” are not 
entitled to have the fund for the payment of their liens increased by 
means of the bonds in the hands of such trustee, it being the evident 
purpose of the deposit of the bonds to put all the debts of the com- 
pany upon an equal footing, and not to increase the security already 
existing for the payment of the first bonds. 6. 

31. Rolling stock, liens upon: how affected by being placed on a mortgaged 
rdilroad.—Rolling stock is a chattel personal, not converted into 
realty by being put upon the railroad, and liens existing upon it when 
delivered to the railroad company will not thereby be displaced, so as 
to subject the property first to the operation of prior mortgages given 
by the railroad company upon its road and equipments. Jd. 

32. Mortagage creditors: of what can not complain.—Mortgage creditors 
can not complain of a decree requiring payment of unsecured debts, 
due by the company before the filing of the bill, to connecting rail- 
roads for moneys it had collected, when their refusal, because of the 
failure to pay them, to continue business relations with the receiver, 
would have greatly diminished the receipts and injured the business 
of the road. Jb. 


RECEIVER—RECEIVER’S CERTIFICATES, 


See RarmRoapDs, 





RELEASE. 

1. Release by ward ; effect of.—A valid release from the ward, absolvin 
the guardian from all liability to account for his guardianship, an 
her acceptance of the consideration of the release in satisfaction of 
her demands against him, bars her of all right to call him to account 
for the profits derived from the uuauthorized use of her estate. Sat- 
terfeld v. John, 127. 


REHEARING UNDER THE STATUTE. 

1. Rehearing; when not granted.—A rehearing in a court of law should 
be refused, when its purpose is to let in a mere formal or technical 
defence not affecting the merits; and relief should be granted only 
when its refusal would work substantial injustice, subjecting the 
petitioner to a liability which in equity and good conscience he ought 
not to bear. Waddill v. Weaver, 58. 

2. Same; what petition for must state-—Where ignorance of facts consti- 
tuting the defence is relied on as an excuse for not making it before 
judgment, it must be shown by clear and explicit allegations that such 
ignorance was not due to any want of proper effort or care to ascer- 
tein the facts. General allegations of diligence will not suffice. The 
ellurts made to ascertain the existence of the defence, and all the 
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facts in relation thereto, must be clearly and explicitly averred to 
enable the opposite party to take issue, and the court to judge 
whether they constitute a sufficient excuse. 10. 


RESULTING TRUST. 

1. Trust; when results in favor of wife.—If the husband purchases lands 
with the proceeds or accumulations of the wife’s separate estate and 
takes title in his own name, a trust results to the wife, and she may 
elect to charge him personally or claim the purchase as her own; so 
also if part only of the purchase money is paid with such funds, or the 
husband uses them in making improvements on the lands, a resulting 
trust arises to the extent of the sums thus expended, and the wife may 
charge the lands and improvements with their repayment to her. 
Telford v. Torrey & Lockwood, 120. 

2. Resulting trust; what essential to existence of.—It is indispensable to 
the existence of the resulting trust, that the trust funds should be paid 
at the time of the purchase; the use of such funds by the trustee, 
after the purchase has been completed, in payment of the debt con- 
tracted for the land, will not raise a resulting trust. /0. 

8. Same; proof required to raise.—Where it is sought to raise a resulting 
trust in real estate or to establish an equity to charge it, resting merely 
in parol and in opposition to the written evidence of title, the clearest 
and most convincing proof must be made to show that the trust fund 
formed the consideration of the purchase to the exten: claimed, and 
every fact and circumstance necessary to enable the court to identify 
the funds used, must be pointedly stated and fully proved. 10. 


REVISED CODE. 

178. To what applies. Hx parte Plowman, 440. 

1060. Who in confinement within meaning of. Ha parte Trice, 546. 
1164. Construed. Lehman, Duri & Co. v. Warren & Burch, 535. 
1552. Construed. Weil & Bro. v. Pope, 585. 

1858. Force and effect of. Abraham v. Carter, 8. 

, 2642. What proper set-off. Sledge v. Swift, Murphy & Co. 111. 
2774. Requisites of bill under. Otis v. Dargan, 179. 


we 
° 
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8. 2893. What dissolution of corporation within meaning of. Curry v. 
Woodward, 371. 

9. 2% 3397-9. To whom do not apply. Labor v. Lorance, 543. 

10. 3614. What not equivalent of word ‘‘store” as used in. Sparren- 


berger v. The State, 481. 


11. % 8706. What constitutes grand larceny under. Sullins v. The 
: State, 474. 
12. % 4061. Duty of court in fixingsentence. McDaniel v. The State, 522. 


13. 4% 4187. Not repealed by act March 15th, 1877. James v. The 
State, 380. 


SET-OFF. 

1. Set-off; what, subject of—Whenever a demand is for damages, which 
the law is capable of measuring accurately by a pecuniary standard, 
it is a proper subject of set-off under our statutes. Sledge v. Swift, 
Murphy & Co. 110. . 

2. Same; plea of, what demurrable.—A plea averring an indebtedness 
of plaintiffs for cotton shipped by defendants to them as warehouse- 
men, which they have failed to deliver or account for to defendants, 
but not averring a demand and refusal to deliver, does not negative a 
rightful holding, or disposition of the cotton in accordance with the 
terms of the bailment, and discloses no subject of set-off in favor of 
the defendants. /. 

8. Same.—A plea averring shipment of cotton to plaintiffs by defendants, 
a sale of it without authority and against the instructions of de- 
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fendants, and a failure to account for it or the proceeds, whereby the 
plaintiff became indebted to defendants in a specific amount, does dis- 
close a good subject of set-off in favor of defendants, although no de- 
mand is averred; the unauthorized sale placing plaintiffs in default, 
and rendering a demand unnecessary. 16. 

4. Same.—Defendants jointly and severally liable to satisfy the plaintiff's 
demand, may set off a demand due by the plaintiff to one defendant 
alone. Jb. 


SHERIFF. 
See Costs. 


STATUTES. 

1. Laws respecting public rights; how construed.—A law respecting pub- 
lic rights and interests should be liberally construed, so as to make it 
effective against the evil it was intended to abate, where it can be 
done without depriving any individual of his just rights. Fa parte 
Plowman, 440. 

2. Retrospective statutes: how construed.—Retrospective statutes, when 
within legislative competency, are not favored, and it is a sound rule 
of judicial construction, that they shail operate prospectively only, 
unless their terms show a clear legislative intent that they shall 
operate retrospectively. Ex parte Buckley, 43. 

3. Same.—Statutes which may be properly denominated retrospective, and 
subjected to this strict rule of construction, are such as take away or 
impair vested rights, acquired under existing laws, or create a new 
obligation or impose a new disability in respect to transactions 
already past. 

4. Same; when liberally construed.—Statutes which are intended to 
remedy a mischief, promote public justice, correct innocent mistakes 
into which parties have fallen, cure irregularives, or give effect to the 
acts and contracts of individuals fairly made and done, although hav- 
ing a retroactive effect. are not subjected to the judicial condemnation 
visited upon retrospective statutes in general, and are to be construed 
liberally to advance the beneficent purposes for which they were en- 
acted. Jb. 

5. When penal law goes into effect—The provision of the Revised Code, 
that no penal act shall go into effect until thirty days after the ad- 
journment of the legislature at which such act may be passed, is a 
mere legislative enactment, repealable at the pleasure of the General 
Assembly. If the time when a penal enactment shall go into effect is 
fixed in the statute, that operates a repeal of the prior statute, so far 
it affects the particular law. Henback v. The State, 523. 

See ConstituTionaL Law. 


SUMMARY PROCEEDINGS. 

1, “Act to secure good and sufficient sureties on bonds of county officers,” 
&c.: proceedings undev.—Proceedings under this statute are summary, 
and strict conformity to its provisons, in the exercise of the jurisdic- 
tion conferred, is essential to the regularity and validity of the pro- 
ceedings ; but it is an incident of the jurisdiction to allow amendments 
necessary to conform the proceedings to the statute, and to continue 
the hearing, as right and justice may require. Ea parte Buckley, 43. 


TAXES—TAXATION. 

1. Tax sale under revenue law of 1852; what necessary to uphold.—Under 
the Code of 1852, which governs a sale of lands for taxes in 1863, a 
tax collector’s deed is invalid and passes no title, unless every sub- 
stantial prerequisite of the law was strictly complied with ; and proof 
of such compliance devolves on him who claims under the deed. 
Clark v. Rowan, 400. 
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3. Same.—It is essential to the validity of such a deed that the lands should 
have been advertised for the time prescribed, posted as required ; that 
the advertisement should state the amount of taxes and costs, and 
where the land was other than town lots, that it be sold in subdi- 
visions of not more than forty acres. A disregard of any of these 
requirements renders the sale void. 0. 

3. Same; to what revenue law of 1868 applies.—The provisions of the 

revenue law of 1868 have no application to tax sales made before its 

passage. Jb. 

. Taxation, power of ; may be delegaied.—In the absence of constitu- 
tional restrictions, a State may confer upon municipalities created by 
it such measure of power to assess and collect taxes as it may deem 
expedient, not greater than that the State itself possesses. This 
power, however, is capable only of a clear and unequivocal delegation. 
It must not be left a matter of doubt, or mere reference from the 
terms in the charter or laws of incorporation. Peck v. City 
Council, 437. 

5, Revenue law of 1868; exemptions under ; purpose of.—The purpose of 
the revenue law, in exempting ‘‘all shares of the capital stock of cor- 
porations which are required to list their property for taxation,” was 
to avoid the double taxation which would result from the taxation, 
both of the property of which the capital stock consists, and the shares 
of stock which represent the same property. This exemption has no 
application to shares of the stock of a national bank, whose capital 
consists mainly, if not entirely, of United States bonds, which the cor- 
poration is not required to list for taxation. McIver v. Robinson, 456. 

Revenue law of 1868; what covers.—The purpose of the revenue law of 
1868 was to impose a tax on all property, real and personal, not 
especially exempted, which is taxable by the State, and the terms of 
the law are broad enough to cover shares of the capital stock of a 
national bank, although no express mention is made of them. 0. 

7. Share of stock of national bank ; what taxation subject to-—Shares of 
the capital stock of a national bank are personal property, made, by 
the express provisions of the act of Congress, liable to State taxation, 
at the place where the bank is located, without regard to the residence 
of the stock-holder, provided they are not taxed at a greater rate than 
other moneved capital. Jb. 


TENANTS IN COMMON. 

1. R. contracted with foremen, representing several squads of laborers, 
for the cultivation of his land during the vear. He was to advance 
supplies to the foremen, and those under them, and the foremen were 
to receive a certain specified, definite portion of the crop, out of 
which they were to make payment for the advances. It was agreed 
that the necessary supplies should be furnished by R. through P. & 
Co., a mercantile firm, to whom R. was to pledge, and if necessary, 
mortgage their portions of the crops for advances. Early in the year 
ali the parties went to P. & Co., and made these arrangements with 
them verbally. In February of that year R. executed to P. & Co., a 
mortgage upon all the crops of cotton, &e., which he or any one else 
might raise for him in the county during the current year. This 
mortgage was recorded November 27th, of the same year. On No- 
vember 7th an execution issued on a judgment rendered against R. 
was placed in the hands of the sheriff, who levied it on different lots 
of cotton, grown on the land as the property of the defendant ; but all 
of it with the exception of 1,074 pounds, was released under his claim 
of exemption. 

The latter cotton had been reserved and set apart to the foremen of 
squads before the levy, and they were indebted to P. & Co., to the full 
value of the cotton, except one of them to whom a small amount was 
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due, which was paid him in cash. P. & Co., executed a claim bond 
and obtained possession of the cotton, and afterwards had a settle- 
ment of accounts with the foremen. Held: 

1. The interest which R. and the foremen had in the cotton, was 
that of tenants in common. 

2. As there were no executions in the hands of the sheriff against 
the foremen, their interest was not subject to be levied on and sold, 
and before levy the tenants in common had a right to make a fair di- 
vision in severalty. 

3. The crop having been thus divided, the portion allotted to the 
foremen became subject to the operation of the mortgage to P. & Co. 

4. It was not necessary to the validity of the mortgage that it should 
be made in writing. McKeithen v. Pratt, 116. 


THREE PER CENT. FUND. 
1. “Three per cent. fund’; right of State to withdraw permission to be 


sued on account of.—There is nothing in any of the proposals, made 
by Congress to the people of Alabama territory, in the act to enable 
them to form a constitution and State government, with reference to 
what is known as the “three per cent. fund,” and the acceptance of 
those proposals upon the admission of the State into the Union, or 
the subsequent relations of the State to that fund, which strip the 
State of sovereignty as to claims growing out of that fund, and prevent 
it from withdrawing at pleasure permission to be sued thereon, in its 
own courts. South & North Alabama R. R. Co. v. The State, 637. 


TRIAL OF RIGHT OF PROPERTY. 


io 


~ 


or 


6. 


Trial of right of property ; what title necessary to maintain.—Under 
our statutes a trial of the right of property may be maintained, when- 
ever personal property is seized under legal process, when trespass, 
trover or detinue would lie against the officer making the seizure. 
Abraham v. Carter, 8. 


. Same.—Where the claimant derives title from the defendant in execu- 


iion to preperty which, but for the contract between them, would be 
subject to execution, it seems that the claimant must have the legal 
title to entitle him to try the right of property. This rule, however, 
has been altered as to mortgagees by statute. McKeithen v. Pratt, 116. 


. Same.—Where the property levied on did not belong to the defendant 


in execution, but toa third person, a claimant, who shows that he 
has a just interest in the property derived from the owner, may try 
the right although he has not a perfect legal right. 0. 


. Same.—The statutory remedy for the trial of the right of property 


levied on under judicial process, is merely cumulative to the common 
law remedy by action of trespass against the officer levying the pro- 
cess, or of trover or detinuve against those obtaining possession from 
him, and can be maintained only when one of these actions could be 
supported at common law. Lehman, Durr & Co. v. Warren & 
Burch, 535. 


. Same.—A factor or broker, having actual possession of property be- 


longing to his principal, may interpose and maintain a claim in his 
own name, under the statute, against one not in condition to set up 
the principal’s title. 0. 

Same; what proper issue on.—On the trial of the right of property, 
the only proper issue is an affirmation by the plaintiff in the process 
that the property levied on is subject to the process, and a denial of 
that fact by the claimant. It was not contemplated that the proceed- 
ings should be embarrassed by formal pleadings in the form of com- 
plaint, or plea, replication or rejoinder. Jh. 

Claimant ; what questions can not raise.—The claimant of goods levied 
on as the property of another, is not concerned in the rightfulness of 
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the levy of the execution, as to the defendant in execution, and can 
litigate no question except his own right to the property. Crosby v. 
Hutchinson, 5. 

8. Claim suit ; judgment in.—The proper judgment where the claimant is 
defeated on the trial of the right of property, levied on under attach- 
ment against another, is the condemnation of the property to the sat- 
isfaction of the attachment. Gray v. Raiborn, 40. 

9, Husband; when may interpose claim.—Where a conveyance to the wife 
does not appoint a trustee, the legal title of necessity vests in the 
husband, and he is the proper person to interpose a claim to try the 
right of property, levied on under process against another. Pepper 
y. Lee, 33. 


VENDOR AND PURCHASER. 

1. Vendor's lien.—The lien of the vendor of real estate for the unpaid 
purchase money, rests upon the broad principle of equity that it is 
unconscientious to allow one who gets the estate of another to keep 
it, without paying the consideration; and this lien follows the land, 
prevailing against every one but a bona fide purchaser for value, 
without notice. Pylant v. Reeves, 132. 

2, Same; against whom may be enforced.—Where the husband purchases 
land on his own credit, giving his notes for the purchase money, and 
the vendor, at his request, makes a conveyance direct to a trustee for 
the wife,—the wife and her trustees are none the less volunteers than 
if they derived title directly from the husband. Jb. 

8. Same.—The vendor’s lien prevails with as much force against a mar- 
ried woman purchasing lands, as against one fully sué juris. Until 
the purchase money is paid the land can not become her separate 
estate: and while her disabilities may protect her, they can not au- 
thorize her to take and hold the lands of another without paying for 
them. Jb. 

. Bona fide purchaser ; who regarded as.—If a husband buys land, and 
afterwards pays for it with moneys of the wife’s statutory separate 
‘estate, taking bond for title to himself alone, a purchaser who takes a 
conveyance of the legal title from the husband and wife without 
knowledge of her claim, and enters into possession under it, they be- 
coming his tenants, must be regarded as a bona fide purchaser as 
against the wife, where she seeks to assert her equity against him in a 
court of chancery, although, by reason of the vendor’s failure to con- 
vey to the husband, he had only a perfect equity to the land. Dixon 
v. Brown, 428. 

5. Legal advantage; when need not be founded on legal title —Where the 
equities are equal, the party having the legal advantage must prevail, 
and it is not necessary, in such a case as this, that the legal advantage 
should be founded upon a complete legal title, for the defendant hav- 
ing in conscience a right equal to that asserted against him, a court of 
equity will not disturb him, and take away his legal advantage in 
favor of one whose equities are no higher. Jb. 

6. Purchaser at sale; what title takes.—The purchaser at a sale of a de- 
cedent’s lands under order of the probate court takes but an inchoate 
equity, which on full payment of the purchase money ripens into a 
perfect equity, entitling him to a conveyance under order of the court, 
or a resort to equity to divest the title of the heirs. Ketchum v. 
Creagh, 224. 

7. Same.—Until the execution of the conveyance, the purchaser having 
only an equity can transfer an equity only. His assignee or alienee 
purchases at his peril, subordinate to the legal title, charged with 
full notice of it, and burthened with every charge resting on his 
assignor. Jb. 

. Validity of order made during late war.—An order of sale made on a 
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proper petition by the probate court in 1863, is valid, and a revivor of 
it by the court three years afterwards is unnecessary to authorize a 
sale under it, where circumstances, such as existed during the late 
war, made a sale before that time inexpedient. Bland v. Bowie, 152. 
9. Sale; decree for, under control of court until confirmation.—Until the 
sale of a decedent’s lands under order of the probate court is confirmed, 
it is incomplete and fully under the control of the court and confers 
no rights. If any injury has resulted from the lapse of time between 
the rendition of the decree and the sale under it, the court in the ex- 
ercise of a sound discretion would refuse to confirm it. ’ Lapse of time 
between the rendition of the decree and the sale under it can not pre- 
judice the purchaser, and he can not be heard to complain of it. 1b, 

10. Same; who must have notice of.—-Where a sale of lands, for distribu- 
bution, regularly male under order of the probate court and duly con- 
firmed by it, is sought to be vacated at a subsequent term, at the in- 
stance of the purchaser, the court has no jurisdiction to vacate the 
decree of sale, unless proper notice has been given the heirs and 
devisees. 10. 

11. Same; who can not move to set aside-—The purchaser is not a party to 
such a decree, and has no right to move to have the decree of sale set 
aside. Jb. 

12. Same; when irregularity of proceedings no defence to action for pur- 
chase money.—Where a sale is made under order of the probate court 
and the purchaser complies with the terms and it is duly confirmed, if 
the record of the sale does not affirmatively show that the decedent 
has no interest in the land descendible to his heirs and vendible under 
the decree, the purchaser can not defend against an action for the 
purchase money, on account of the irregularity of the proceedings for 
the sale, or even its utter invalidity. 10. 

13. Same; to what relief purchaser may be entitled in such a case.—The 
purchaser, at any time after he discovers that the proceedings are 
void, may resort to a court of equity to compel the heir or devisee te 
elect a ratification or rescission of the contract of purchase money. If 
the purchase money has been paid and distributed to the heirs, or ap- 
plied to the payment of debts, equity will compel a conveyance from 
the heirs, if they could not successfully impeach the fairness of the 
sale. Jb. 

14. What will not defeat vendor's lien.—Alienees or sub-alienees of a pur- 
chaser, who has not paid the entire purchase money, cannot defeat 
the right of the administrator to subject the land, in their hands, 
because the administrator failed to coerce payment out of the pur- 
chaser, when it could have been done by diligent pursuit of legal 
remedies. Ketchum v. Creagh, 224. 

15. Vendor's lien; priority of assignees of notes given for purchase 

money.—The liens of assignees, to whom different notes taken for the 

purchase money of land are transferred at different times, take pre- 
cedence according to the order of time in which the notes were as- 

signed, without regard to the time when they mature. White v. 

King, 152. 


WILLS. 

1. Testamentary papers; what necessary to cognizance of.—Courts of law 
and equity in this country, will not take cognizance of testamentary 
papers, or of the rights dependent on them, until after proper probate. 
Wood v. Matthews, 1. 

2. Bill to compel settlement; what necessary to maintain—A bill to com- 
pel the settlement and distribution of an estate, by persons whose sole 
right is deprived under the will of an heir or distributee, entitled to 
share in it, cannot be maintained unless it shows that the testamentary 
paper, upon which their rights depead, has been duly admitted to 
probate in this State. 1b. 
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. Expert; physician may be compelled to testify as, without being paid as 
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for professional opinion.—A physician, like any other person, may 
be called to testify as an expert in a judicial investigation, whether it 
be of a civil or criminal nature, without being paid for his testimony 
as for a professional opinion; and upon refusal to testify, is punisha- 
ble as for acontempt. Hx parte Dement, 389. 
Witness, rule as lo competency of, as affected by interest in criminal 
cases.—The rule stated in Truss v. The State, (9 Porter 126) that 
witnesses having a direct interest in the event of the suit, are, at com- 
mon law, disqualified in criminal as well as in civil cases, must be 
taken with some qualification. Hall v. The State, 634. 


. Same.—Where it is apparent that the detection and conviction of an 


offender, and not merely gain or indemnification of the person whose 
rights of person or property have been assailed, are the objects of the 
legislature, and to secure these a benefit enures from the conviction to 
an individual, his competency as a witness is not destroyed by the in- 
terest thus acquired. Jb. 

Owner of stolen property ; competent witness against thief.—The owner 
of stolen property is a competent witness against the thief, notwith- 
standing the fact that on conviction judgment must be rendered in 
favor of the owner for the value of the stolen property, if it has not 
been recovered, JA. 


. Same; competency of.—Where a freedman and freedwoman were living 


together as husband and wi‘e on the 31st of December, 1868, and con- 
tinuously afterwards until 1875; neither of them is a competent wit- 
ness against the other, upon a trial for an offense committed upon a 
third person. Jackson v. The State, 472. 

Same, duty of judge as to. —Where a witness, in a criminal case, is 
objected to on the ground that she is the defendant’s wife,‘ it is im- 
proper to allow her to testify, and then instruct the jury to disregard 
her testimony, if from the evidence they found she was the defendant’s 
wife. The presiding judge must determine the competency of wit- 
nesses. Ib, 

Same.—Under the act, approved March 2d; 1875, amending section 
2704 of the Revised Code, the plaintiff in a suit against a surviving 
partner is not a competent witness to prove the admissions or declara- 
tions of a deceased partner. Hussey v. Peebles, 432. 

Witness; when may speak of paper, without producing it.—On a trial 
for burglary, witnesses may state in explanation of their conduct in 
going to defendant’s house, that they had a search-warrant, without 
producing it, or accounting for its non-production. Neal & Hicks v. 
The State, 465. 

Witness ; impeachment of.—In impeaching a witness the proper in- 

quiry is as to the general character of the witness, not ~estricted as to 

iruth and veracity ; Sut an inquiry into the character of the witness 

for ‘chastity and virtue’ is not permissible. Holland v. Barnes, 83. 














